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PREFACE, 


IT  was  not  until  the  beginning  of  this  year,  that  I  determined 
upon  a  publication,  relating  to  such  topics  of  the  Hindoo  law,  «i 
most  frequently  come  into  discussion  before  the  Supreme  Court 
of  Judicature. 

My  views,  yet  limited,  were  enlarged  as  I  made  progress.  I  at 
first,  intended  to  confine  myself  to  the  few  principles  which  seern^ 
ed  to  have  been  reduced  by  practice,  or  by  common  consent,  into 
axioms ;  but  I  afterwards  (perhaps  erroneously)  conceived,  that 
more  might  be  done  with  advantage  to  the  public ;  and  thought 
if  it  was  desirable  to  tnake  known  what  was  fixed,  that  it  could 
nQt  be  useless  to  show  how  much  remained  in  a  state  of  uncertain* 

tj. 

There  is  hardly  any  question  arising  out  of  Hindoo  law,  that 
may  not  be  either  affirmed  or  denied,  under  the  sanction  of  texts, 
which  are  held  to  be  equal  in  point  of  authority. 

But  I  did  not  enter  upon  an  enlarged  plan,  from  a  belief  in  my 

'own  competency  to  complete  it.     I  knew  the  task  to  be  arduous; 

and  I  felt  well  assured,  that  its  performance  required  more  time, 

• 

>Qd  more  talent,  than  I  had  of  either  to  bestow. 

-     .,    .  ^^ 


It  preface. 

If  aDother  had  engaged  in  the  work,  he  might  have  command* 
ed  my  most  earnest  assistance ;  and  I  should  have  been  much 
better  pleased  in  giving  mj  aid  unobsened,  than  I  am  in  coming 
forward  as  an  ostensible  author. 

'  I  avow  myself  an  author,  because  I  have  been  told  by  some 
livhose  opinions  I  value^  that  no  good  could  be  expected  fr.om  an 
anonymous  publication.  I  never  imagined  that  this  would  be  en« 
hanced  by  my  name,  but  I  gave  credit  to  those  who  assured  me, 
that  such  a  one  sent  forth  without  any  name,  would  be  likely  to 
pass  without  any  notice. 


It  did  not  require  much  sagacity  to  discover,  that  an  attempt  of 
this  nature  must  be  displeasing,  because  it  may  be  injurious,  to 
men  whose  importance  and  profits  depend  upon  the  obscurity  of 
laws,  which  it  is  their  business  to  expound. 

The  interpreter  of  an  ambiguous,  or  equivocal  ordinance,  be- 
comes a  legislator  at  once  ;  and  if,  in  all  his  constructions,  he  can 
find  authorities  for  his  support,  he  may  legislate  with  indemnity^ 
and  without  control. 

r 

I  will  not  dissent  from  him  who  may  affirm  that  I  have  done 
but  little  ;  and  it  is  not  for  my  own  sake  that  I  shall  desire  evidence 
of  the  fact,  that  I  shall  ask  to  be  judged  by  comparison.  Let  sen* 
tence  of  inefficiency  be  passed,  and  it  will  be  received  with 
submission,  if  pronounced  by  one,  who  in  his  own  endeavours 
may  prove  that  he  can  do  more  than  I  have  been  able  to  accom« 
plisb. 


FU  E  P  A  C  B\  r 

It  was  a  belief,  whether  well  or  ill  founded,  of  its  necessity,  ihat 
led  me  into  a  very  troublesome,  and  probably  a  very  thankless, 
undertaking ;  but,  when  a  man  approves  of  his  own  motives,  he  is 
hot  without  reward.  I  neither  desire  nor  deserve  any  other ;  1  am 
therefore  regardless  of  opinions,  and  secured  against  disappoint^ 
ment. 


By  some,  1  may  be  thought  to  have  come  to  conclusions  vvith 
too  much  assurance ;  by  others,  with  too  much  distrust.  Let  me  not 
be  suspected  of  a  disposition  to  dictate,  and  I  shall  be  satisfied. 

The  Right  of  Hindoos  to  have  their  contests  decided  bt/  their 

own  laws  J  has  been  established  by  the  legislature  of  Great  Britain; 

and  I  most  cordially  concur  in  the  sentiments  which  have  been 

expressed  by  Sir  William  Jones^  upon  this  subject*    In  the  month 

of  March,  1788,  he  uses  the  following  language,  when  addressing 

the  Chief  Government  of  India: — **  Nothing  indeed,'^  he  says, 

*"  could   be  more  obviously  just,  than  to  determine  private  con- 

"  tests  according  to  those  laws  which  the  parties  themsehes,  had 

"ever  considered  as  the  rules  of  their  conduct  and  engagements 

**  in  civil  life  ;  nor  could  any  thing  be  wiser,  than,  by  a  legislative 

*'  act,  to  assure  the  Hindoo  and  JMussehnan   subjects   of  Great 

"  BntaiUy  that  the  private  laws,  which  they  severally  held  sacred, 

"  and   a  violation    of   which,  they    would    have  thought  a  most 

"  grievous  oppression^  should  not  be  superseded  by  a  new  system, 

m 

*'  of  which  they  could  have  no  knowledge,  and  which  they  must 
"have  considered  as  imposed  on  them  by  a  spirit  of  rigour  and 
**  intolerance/* 


FrefacbJ. 

As  to  the  Hindoos y  I  have  not  a  predilection  for  the  tenets  of 
any  of  their  schools,  or  for  the  doctrines  of  any  of  their  scholiasts,^ 
in  particular.  Such  as  their  law  is,  they  have  a  right  to  an  admi-> 
nistration  of  it,  among  ^^the  parties  themselves/'  To  deprive 
them  of  this  right  against  their  will,  or  without  their  desire,  would 
be  rigorous  in  a  civil,  and  intolerant  in  a  religious,  point  of  view  \ 
for,  their  laws,  and  their  religion  are  so  blended  together,  that 
,we  cannot  disturb  the  pne,  >yithout  doing  violence  to  tl^e  other^ 

I  am  fully  aware  of  the  diflSculty,  at  which  I  have  nqw  arrived^ 
I  may  be  asked,  if  I  myself,  have  not  shown  that  the  contradicti^ 
.ons  amount  to  a  nullity  of  the  Hindoo  law  ?  I  admit  that  there  is 
^much  in  the  books,  which  is  quite  unintelligible;  I  admit,  in  many 
instances,  where  authors  can  be  understood,  that  they  neiitr^lize 
the  authority  of  each  other.     Still  I  say,  their  own  is  the  only  law 

* 

to  be  administered  to  them.  It  i^  our  duty  to  select  such  pacts  of 
the  code,  as  may  be  mqst  beneficial  to  the  people.  These  will  be 
confirmed  into  use,  by  their  undeviating  application  to  cases,  whicfi 
jnay  call  for  decision  in  oqr  Courts  of  Justice  ;  we  may  command 
consistency,  at  least ;  we  may  hope,  in  time,  to  cleanse  the  system 
of  its  aggregated  corruptions,  and  to  defecate  the  impurity  of  agei§| 

Give  them  pot  any  laws  but  their  own,  yet  qnder  a  pretext  of 

dealing  those  put,  let  us  not  subject  the  people  to  wrong.    By  this 

time  the  Hindoos  ought  to  have  had  such  rules,  as   are  applicable 

to  ordinary  occurrences  of  their  lives,  estal^lished  with  some  de- 

.  gree  of  accuracy  and  precisi9n. 

Jiaws  which  are  repugnant  to  each  other,  must:  not  all  kee|> 
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their  ground  ;  and  where  we  cannot  reconcile,  we  must  abrogate. 
Let  equity  and  wisdom  declare  the  preference. 

I  would  not  expunge  any  thing,  because  I  thawght  it  absurd} 
yet,  if  absurdity  be  met  by  absurdity,  I  would  make  the  most  de- 
trimental give  way.  By  removing  one,  I  should  render  the  more 
harmless  that  which  remained.  One  despot  may  be  consistent/ 
and  may  be  endured,  but  an  archonship  of  co-ordinates  in  tyranny/ 
is  intolerable  ;  and  what  will  be  the  fate  of  that  community  in  which 
none  of  them  can  conquer  or  be  vanquished? 

1  do  not  profess  to  censure,  and  I  could  not  attempt  it^  without 
the  risk  of  doing  injustice. 

Legislators  may  have  given  laws,  lawyers  may,  in  opposition  to 
each  other,  have  commented  upon  them  without  blame,  and  with 
good  intentions.  It  is  enough  that  we  know  there  are  conflicting 
authorities,  and  that  no  man  can  be  secure  against  the  powers  of 
construction. 


.  Mini  sters  of  Justice,  ought  not  to  be  makers  of  laws ;  much  less 
ought  they  to  be  furnished  with  authorities  which  may  justify  any 
decree.  If  left  to  their  own  discretion,  they  must  act  at  their 
peril ;  but  when  right  and  wrong  may  be  sustained  by  equal  powers,^ 
the  condition  of  suitors  becomes  truly  deplorable.  We  might 
wish  for  an  establishment  of  the  worst  system,  as  a  relief  from. 
9uch  a  state.  A  chance  of  receiving  justice  is  nothing,  if  there  ba 
a  power  of  doing  wrong  according  to  law- 


TtU*  1»  R  E  F  A  C  B. 

The  plan  of  Sir  William  Jones  may  have  been  excellent,  but 
the  execution  of  it  fell  to  the  share  o{  Jagannat'ha.  He  has  given 
us  the  contents  of  all  books  indiscriminately.  That  he  should 
have  reconciled  contradictions,  or  made  anomalies  consistent,  was 
not  to  be  expected ;  but  we  are  often  the  worse  for  his  sophistry, 
and  seldom  the  better  for  his  reasoning.  His  incessant  attempts  to 
display  proficience  in  logic,  and  promptitude  in  subtilty,  he  might 
have  spared  without  the  regret  of  his  readers* 

If  it  should  be  objected  that  I  have  advanced  much  which  may 
be  refuted  by  a  reference  to  Hindoo  sages,  1  shall  admit  that  I 
have  advanced  much  which  may  be  so  refuted.  I  undertook  this 
work,  because  little  can  be  advanced  which  is  not  refutable  by  such 
authority.  I  have  endeavoured  to  collect  from  decided  cases,  such 
principles  as  ought,  in  my  judgement,  to  be  adopted,  and  such  as 
(Dught^  if  adopted,  to  continue  immutable, 

T  had  felt  the  inconvenience  which  was  universally  experienc- 
ed, of  being  obliged  to  have  recourse  to  Pundits^  upon  points  as 
they  arose. 

I  have  published  in  the  Appendix,  many  opinions  which  were 
obtained  for  me  by  my  son,  Mr.  William  Hay  Macnaghten^  Re-» 
gistrar  of  the  Sudder  Dewannee  Adawlnt.  The  question  was  simply, 
whether  or  not  an  adopted  son,  could  succeed  to  the  estate  of  his 
adopting  father  s  father ;  and  it  is  hardly  credible  that  such  a  one 
nhoold  have  produced  the  contrariety  of  opinion  which  will  ap- 
pear.  StHl  more  strange,  that  in  the  support  of  opposite  doc- 
trines, reliance  should  haVfe  been  slaced  upon  the  same  anthoriii^v 
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Those  "  holy  saints"  to  whom  the  Pundits  refer,  are  greatly  at 
Tariance  with  each  other.  Some  holding  that  such  a  son  is,  and 
others  that  he  is  not,  heir  to  kinsmen.  These  opposing  opinions, 
we  are  told,  may  be  reconciled,  by  a  reference  to  the  qualities, 
good  or  bad,  of  the  person  adopted ;  but  this  criterion  seems  to 
be  abolished,  in  the  present,  or  Kalij  age  of  the  world;  audits 
fneaning  is  yet  to  be  defined.  To  constitute  good  qualities,  we 
are  told  by  some,  that  a  man  must  be  versed  in  all  learning,  and 
adorned  with  every  virtue  ;  whilst  good  qualities  are  reduced  by 
others,  to  liberality  alone. 

Of  the  twelve  descriptions  of  sons,  six  are  said  by  Menu^  to  be 
beirs  of  kinsmen,  and  six  heirs  of  their  fathers  only.  The  doubt  is, 
to  which  class  a  son  given  in  adoption  belongs. 

In  their  enumeration,  different  sages  assign  difi^erent  places  to 
•*  the  son  given."  As  the  six  highest  are  heirs  of  kinsmen,  and  the 
six  lowest  heirs  of  their  fathers  only,  those  who  rank  a  son  giveri' 
in  the  first  class,  make  him  heir  to  kinsmen  generally  ;  those  who 
rank  htm  in  the  second,  confine  his  heirship  to  the  father.  It  is 
aflipmed  that  the  original  collocation  has  been,  and  affirmed  that  it 
has  not  been,  altered  by  transcribers ;  that  the  son  given  outrht 
to  stand  in  the  first,  and  that  he  ought  to  stand  in  the  second, 
class ;  and  I  know  not  how,  without  the  aid  of  coinmoa  sense, 

■ 

such  a  question  can  ever  be  decided. 

It  is  said,  in  the  way  of  reasoning,  because  he  \%  to  present  thei, 

luneral  cake  to  the  maiies  of  his  grandfather,  that  he  is  to  sue- 

■■  • . 
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ceed  to  the  estate  ;  but  again,  it  is  denied  that  he  is  to  present  tlie 
funeral  cake.  Some  say  that  he  shall  present  the  funeral  cake,  and 
shall  not  succeed  to  the  estate ;  others  that  he  shall  succeed  to  the 
estate,  but  that  he  shall  not  present  the  funeral  cake.  In  short, 
it  is  a  question  of  Hindoo  kw. 

A  majority  of  the  Pundits  who  have  delivered  their  rescripts  de- 
clare, that  the  adopted  son  shall  succeed  to  the  estate  of  his  adopts 
ing  father's  father^  and  they  are  apparently  supported  by  the  most 
rational  construction  ;  yet  from  the  JSillah  of  Saharun/jore  it  is 
answered,  that  the  adopted  son  is  excluded  from  inheritance  by  the 
jUitacshara  and  all  other  authorities. 

I  shall  here  give  another  quotation  from  the  letttMof  5/r  Willie 
am  Jones^  out  of  which  I  have  already  taken  an  extract.  lie 
seems  to  have  been  well  aware  of  the  peril  in  wliich  suitors  are 
placed  by  the  uncertainty  of  Hindoo  law,  and  the  character  of  its 
expounders. 

Five  and  thirty  years  have  elapsed  since  Sir  William's  letter 
was  written ;  and  in  that  time,  there  have  been  many  occurrences 
in  the  Supreme  Court,  such  as  could  not  have  been  within  his  con^ 
temptation. 

He  says,  '^  It  would  be  absurd  and  unjust  to  pass  an  indiscri- 
**  minate  censure  on  so  considerable  a  body  of  men  ;  but  my  expe- 
^^rience  justifies  me  in  declaring,  that  I  could  not  with  an  easy 
**  conscience,  concur  in  a  decision,  merely  on  the  written  opinio 
^  on  of  native  lawyers,  in  any  cause  in  which  they  could  have 
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^  the  remotest  interest  in  misleading  the  C&urt ;  nor,  how  vigilant 
^*  soever  we  might  be,  would  it  be  very  difficult  for  them  to  mislead 
^^  us ;  for  a  single  obscure  text^  explained  by  themselres^  might  foe 
*'  quoted  as  express  authority^  though  perhaps,  in  the  very  book 
<*  fropi  which  it  was  selected,  it  might  be  differently  explained,  or 
*'  introduced  only  for  the  pur  pose  of  being  exploded." 

Since  the  time  Sir  William  Jones  wrote  this  letter,  we  have  had 
translations  of  Hindoo  law  books,  in  numbers  sufficient  to  enable 
English  readers  to  judge  for  themselves;  and  those  who  have  pe-> 
rused  them,  must  be  convinced,  that  they  contain  enough,  without 
being  aided  by  the  craft  or  the  cunning  of  a  Pundit^  to  mislead 
any  man ;  that  they  contain  express  and  distinct  authority,  support- 
mg  the  affirmative  and  the  negative  of  almost  every  question. 
That  they  admit  of  different  explanations,  it  would  be  folly  to 
deny,  because  there  is  hardly  a  passage  in  any  onp  of  th^m,  which 
has  not  been  differently  explained. 

But  when  we  talk  of  matter  introduced  for  the  purpose  of  being 
exploded,  we  ought  not  to  forget  that  the  matter  so  introduced,  is 
as  well  attested  as  that,  by  which  it  is  to  be  exploded.  It  frequent- 
ly happen^,  that  he  who  assumes  a  right  of  exploding  the  doctrines 
of  others,  has  his  own  opinions  afterwards  exploded  ;  and  tha^t  the 
exploding  authority,  is  exploded  in  its  tur^. 

Native  lawyers,  may  not  be  deserving  of  the  blame  which  is  im- 
puted 1^0  them ;  but  there  are  instances  of  their  partiality,  and  ter« 
glversation,  which  cannot  be  palliated  or  denied;  nothing  but  an  a9« 

B2 
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eertaitiment  of  the  law,  can  prove  a  corrective  of  tliis  evil;  and,  asr 
their  own  law,  is  to  be  ad  ministered  to  onr  Hindoo  felIow--sub^ 
jects,  we  ought,  in  our  decisions,  to  be  guided  by  those  rules, 
which  are  most  consistent  with  its  general  tenor,  which  have  been 
preferred  to  Mhers,  by  the  most  able  of  their  commentators,  and 
which  appear  to  be  the  most  rational  in  themselves.  We  shall  then 
by  a  series  of  adjudications  give  consistency  to  the  law,  and  leave 
the  rights  of  a  people  unmolested. 


'  I  disclaim  all  intention  of  casting  a  reflection  upon  our  present 
Supreme  Court  Pundits.  I  have  had  much  conversation  with  them 
both,  and  I  believe  them  to  be  in  all  respects,  better  quaHfied 
than  such  men  usually  are,  for  their  offices.  Yet  it  has  often  been 
observed,  that  opinions  delivered  in  a  particular  cause,  varied  from 
those  which  had  been  obtained  upon  former  occasions;  and  I 
persuaded  myself,  that  it  would  be  satisfactory  at  least,  to  ascer- 
tain their  sentiments,  at  a  time  when  they  could  not  be  biassed  by 
favor,  or  by  any  feelings  connected  with  the  parties  to  an  existing 
litigation. 

f 
Notes,  which  I  possessed  of  decided    cases,  enabled    me  to 

direct  my  enquiries,  and  to  put  such  questions  as  might  lead  to 
a  better  understanding  of  the  subject.  I  have  been  much  assisted 
by  Mr.  Mactier^  a  most  active  and  intelligent  officer  of  the  Su- 
preme Court,  whose  knowledge  of  his  duty,  enabled  him  to  perform 
the  task  which  he  cheerfully  undertook,  of  procuring  me  the  Re- 
cords I  required,  and  of  pointing  my  attention  to  cases,  which  might 
otherwise  have  escaped  my  notice. 
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» 

To  tny  son,  of  whom  I  have  before  spoken,  I  am  much  indTebted  . 
for  a  supply  of  knowledge^  and  for  having  been  able  to  appreciate 
the  value  of  information,  which  I  had  drawn  from  other  sources. 
He  furnished  the  materials  of  which  my  two  last  chapters  are  com* 
posed,  and  I  have  to  lament  his  absence  from  Calcutta,  at  a  time 
when  I  required  his  aid. 

'  In  my  chapter  on  Adoption,  the  name  of  3Ir.  JBlaquiere  will  oc« 
cur.  He  supplied  me  with  a  manuscript  translation  of  his  own^ 
from  the  Sanscrit.  The  work  which  he  translated,  is  a  compila- 
tion of  Sri  Natha  JBhatta,  a  celebrated  pundit,  under  the  title  of 
Dattaka  Nirnaya.  I  do  not  wish  to  conceal  any  of  the  debts  which 
I  may  have  contracted,  and  I  believe  I  have  now  acknowledged 
them  all. 

•  .  \ 

I  refused  admission  io  every  thing,  which  I  could  not  introduce 
ivith  some  degree  of  confidence.  My  doubts  upon  the  authenticity 
of  an  opinion,  if  they  did  not  induce  me  to  exclude  it,  have  made 
me  accompany  its  admission  with  such  observations,  as  I  deemed 
calculated  to  prevent  that  which  was  questionable,  from  being  im^ 
plicitly  received.  Nothing  has  been  retained,  which  I  could  see 
reason  to  reject ;  yet  caution  may  have  failed  in  its  office,  and  left 
me  exposed  to  the  censure,  which  I  was  so  anxious  to  shun.  I  can 
4eny  the  charge  of  having  substituted  my  own,  for  other,  authori^ 
ty.  I  have  inserted  but  little  that  I  did  not  think  pertinent,  and  X 
have  omitted  enough  to  acquit  me  of  ostentation. 

It  will  be  said  that  some  of  the  doctrines  to  which  I  assent,  aro 
Cpiitestable.    I  go  further ;  I  believe  they  are  all  so.    F^rom  what  X 
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have  already  avowed,  I  need  not  now  say,  that  it  was  this  belief 
.  which  prompted  me  to  ray  undertaking.  Uncertainty,  is  the  mis- 
chief to  be  remedied  ;  authorities  from  Hindoo  law  books,  may 
be  collected  to  support  both  sides  of  any  question.  All  claims 
may  be.  countenanced,  and  all  decrees  may  be  sanctioned,  by  au*^ 
thority. 

In  the  Supreme  Court,  some  principles  have  been  established 
by  decisions,  and  it  may  be  useful  to  compare  judjjements  which 
have  been  pronounced  in  similar  cases,  even  when  they  are  not 
consistent  with  each  other;  although  we  should,  not  be  directed  to 
the  right,  we  gain  something  by  learning  how  to  avoid  the  wrong, 
course;  and  I  may  not  go  too  far  when  I  say,  that  a  position  dt^ 
rectly  at  variance  with  any  one  in  the  following  pages,  ought  not 
to  be  adopted  without  enquiry,  or  deliberation* 

If  I  have  made  myself  intelligible,  that  may  be  considered  by 
those,  who  have  attempted  to  extricate  the  Hindoo  law  from  booksj 
as  a  matter  of  some  importance.  Where  I  am  right,  assent  may  be 
the  more  easily  conceded  ;  where  wrong,  I  may  be  the  more  easily 
confuted.  1  have  yielded  to  that,  which  I  conceived  to  be  the  best 
information.  If  I  have  laid  a  foundation,  upon  which  a  fabric  may 
be  raised  by  abler  hands,  and  with  better  materials,  I  shall  be  sa^ 
tisfied.  If  I  can,  in  future  enlarge  or  correct  this  work,  I  shall  do 
so  from  inclination,  as  well  as  from  duty. 

Experience  has  convinced  me  that  some  such  publication  is  ne-* 
cessary.     In  this  volume,  it  will  appear,  that  two  Pundits  of  the 
\  same  Court,  may  maintaiii  opposite  doctrines,  and  each  adhere  t^' 


bi8  own  with  resolution  or  obstinacy,  deriving  equal  advantao^ea 
from  books  of  law,  severally  relying  upon  different  writers  for  sup- 
port, and  each  resting  upon  the  same  author  with  a  parity  of  con- 
fidence« 

In  truth,  it  is  difficult,  if  possible,  with  the  purest  intentions^ 
to  come  at  justice,  by  the  Hindoo  law.  Much  of  it  is  now  obso- 
lete, or  declared  to  be  inapplicable  to  this  age  of  the  world.  Re- 
search is  productive  of  little  more  than  perplexity ;  the  conflict  of 
lawgivers  is  endless,  and  they  can  never  be  reconciled.  Some 
Pundits  will  prefer  one  text  writer,  and  some  one  commentator^ 
to  another;  some  will  prefer  the  text  to  the  commentary,  and  some 
the  commentary  to  the  text;  some  will  give  their  opinions,  taking 
the  text  and  the  commentary  together;  and  some  will  pronounce 
the  law,  in  an  utter  regard lessness  of  both. 

There  is  great  scope  for  the  exercise  of  partiality,  and  the  ope- 
rations of  corruption  ;  authors  may  have  expressed  themselves  equi-- 
vocalty,  to  retain  the  power  of  ioterpretation  in  its  greatest  latitude ; 
expounders  have  failed  in  their  attempts  at  illustration,  if  indeed, 
it  was  their  intention  to  illustrate.  They  are  seklom  in  harmony 
with  their  author,  generally  in  discord  among  themselves ;  and  it 
never  is  practicable,  to  obtain  the  satisfactory  solution  of  an  exist- 
ing doubt. 

If  this  be  admitted,  and  I  never  heard  it  denied,  it  surely  be- 
comes desirable  to  set  up  points,  which,  being  fixed,  may  guide 
us  to  a  right  conclusion  in  some  cases,  although  they  should  not 
direct  us  in  all.     If  certitude  be  established  in  any  particular^  itg 
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principle  may  be  extended  to  doubts,  which  were  not  supposed  to 
have  been  within  its  influence. 

Such  considerations  have  induced  me  to  attempt  that,  which  I^ 
well  know  I  am  far  from  having  accompHshed.  I  have  had  many 
difficulties  to  encounter,  but  I  believed  that  my  endeavours  could 
not  operate  injuriously,  although  they  might  not  be  productive  of 
advantage;  I  therefore  with  but  little  leisure,  and  many  objects 
to  distract  my  attention,  determined  upon  an  effort  (feeble  as  I 
feared  it  would  prove)  to  give  some  consistency  to  the  Hindoo 
law,  believing  that  I  shall  have  been  useful^  if  right ;  and  if  wrong, 
liuping  that  others,  when  they  prove  me  to  be  so,  will  establish 
(he  doctrines  by  which  we  Qught  to  abide. 

If  my  attempt  can  be  said  to  have  any  merit,  it  is  that  of  being 
the  first  which  has  been  made  to  simplify  Hindoo  law  ;  to  separate 
ijs  practical  parts,  from  the  theory  and  controversy  with  which 
they  were  intertwined  or  confounded.  Oi  Jagannathas  digest,  it 
is  enough^  in  this  place,  to  say,  that  the  labourer  might  have  given 
a  more  appropriate  appellation  to  his  work^ 

Translators  have  their  merit,  but  it  does  not  follow  that  transla- 
tions have  their  use.  The  translator,  having  substituted  a  known, 
for  an  unknown,  language,  \s  functus  ojfficio.  He  has  done  all 
that  he  undertook  to  perform  ;  he  gives  an  author  to  his  readers, 
hut  he  does  not  impart  value  to  the  gift ;  he  opens  the  casket,  but 
be  does  not  add  to  the  worth  of  its  contents.  If  we  find  nothing 
but  perplexity  and  eonfusiou,  disorder  and  deformity,  the  fault  is 
|ipt  bis.      ile4«  not  anaw^rable  for  the  defects  xA  his  original^  nor' 
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ought  lie  to  be  held  responsible  for  the  uselessness  of  his  own  Ia« 
bours.  He  does  not  undertake  to  alter  the  nature  of  things  ;  and 
that  which  is  unavailing  when  known,  might  as  well  have  remained 
in  concealment. 


There  are  some  strictures,  to  which  I  know  this  volume  is  ob- 
noxious, and  there  may  be  many  which  I  do  not  apticipate  ;  want 
of  time  has  occasioned  faults  of  an  opposite  nature.  It  has  pre- 
vented me  from  shortening  that,  which  will  be  found  too  long ; 
Und  from  lengthening  that,  which  will  be  foi^nd  too  short. 

I  might  have  greatly  improved  my  arrangement,  but,  situated 
as  1  was,  I  must  have  left  off  deficient  in  the  miBtbod  which  I  know 
to  he  requisite. 

I  should  not  have  spared  pains,  if  I  could  have  commanded 
time.  That  was  not  within  my  power,  and  I  judged  it  better,  upon 
the  whole,  no  longer  to  postpone  a  publication,  which  I  feared  was 
pot  likely  to  be  much  improved  by  delay. 

I  could  not  but  feel  for  the  situation  of  men,  among  whom  I 
bad  lived  the  best  years  of  my  life,  when  I  reflected  upon  the  pre- 
carious tenure  by  which  their  property  is  held,  and  considered 
that  wealth  might  be  either  given  or  taken  away,  under  the  same 
circumstances  by  the  same  law.     If  I  shall  have  been  the  instru- 

inent  of  rendering  them  more  secure  than,  at  present,  they  are,  in 

c 
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ihe  enjoyment  of  their  rightSj  I  shall  have  accomplished  all  that  I- 
hoped  for,  and  more  than  I  could  have  expected. 

■fc 

FRANCIS  WORKMAN  MACJNAGHTEN. 


€kihutta,  the^Snd  Noveniber,  IBU. 


» 

TABLE 

Of 

THE  CHAPTERS  CONTAINED  IN  THIS  BOOK. 

I.  Po9«* 

Or  INHERITANCE, 1 

II. 
Or  PARTITION, S8 

III. 
Or  REUNION, 107 

IV. 
0»  ADOPTION, ^  118 

V. 

Op  GIFTS  AND  UNEQUAL  DISTRIBUTION,  241 

VI. 
Op  WILLS,    816 

VII. 
Op  CONTRACTS,   «77 

VIII. 
Op  JUDICIAL  PROCEEDINGS, 405 

IX. 
Op  EVIDENCE,  438 


^ 


ERHATA. 

Pa7c23    line  10  for  qiKstlojiabfy  re&t}  unquestionably. 

=^5  rin  the  note)  for  Duttika  read  Daflaca, 

33  9  tor  not  read  «on. 

1-*2  1-5  for  eiffhf  read^re  years. 

■ 1-*-*  9  IbreJyA/readfitt  Tears. 

■ 314  «  for  Zteffrra  read  Dattaca. 

■ 269  26  far  tubtiia^  nai  smbtUty. 


For  exception  to  rule  6(h,  page  148,  »ee  pa^es  149  and  1B3. 


none  it  is  hoped  of  any  im- 


.f.    •» 


■jn* 


f  • 


ftj 


TABLE  of  Decided  Cases  reported,  or  referred  to  in  this  book. 
They  are  here  set  down  according  to  the  order  in  which  they 

.  are  noticed,  and  the  subject  to  which  they  relate  is  menti- 
oned. The  letters  S.  C.  denote  that  they  came  before  the 
Supreme  Court.  The  letters  S.  D.  A.  that  they  came  before 
the  Sudder  Dewannee  Adawlut^ 

Page. 

11.  Hoorasoondaree  Dossee  v.  Cosinoth  Bi/saack  and  al.  S.  C.  Will  made  during 
minority,  void.  Interest  taken  by  a  widow  in  her  husband*s  estate.  The 
opinions  of  Pundits,  and  alteration  of  the  first  Decree. 

18.  Doe  ex  dem.  Kisnogovind  Sein  and  al,  v.  Gunganarain  Sircar,  S.  C.    A  widow,- 

as  heir  to  her  husband  has  a  life  interest  only  in  her  husband's  immovable  es- 
tate, and  such  estate  conveyed  away  by  her,  may  after  her  death,  be  recover- 
ed by  the  next  heir  of  her  husband. 

19.  Doe  ex  dem.  Ramanund  Mukhopodia  v.  Ramkissen  Duti,  S.  C.     A  grant  made 

by  a  ^idow  of  immovable  property,  she  having  succeeded  to  it  as  her  hus- 
band's heir,  is  good  for  her  life. 

20.  Dialchund  Adie  v.  Kislioree  Dossee,  S.  C.  A  woman  taking  under  her  husband *s 

w^ill,  has  a  life  interest  only  in  his  movable  and  immovable  property.  Doubts 
as  to  this  decision,  considering  that  the  woman  took  under  a  will. 

23.  Cosinoth  Bysaack  and  al  v.  Hoorasoondaree  Dossee,  S.  C.  Judges  satisfied  tliat 
the  distinction  between  movable  and  immovable  property  in  the  possession  of 
a  widow,  is  groundless. 

2&.  Gooroopersatid Bose  v.  Seebchunder  Base  andal.  S.  C.  Upon  partition  made  be- 
tween her  son,  and  grandsons,  the  son's  mother  has  a  right  to  share,  as  she 
would  have  shared,  had  the  partition  been  made  between  her  sons. 

"SS.  Dialchund  Adie  v.  Kishoree  Dossee,  S.  C.  Movable  and  immovable  property  put 
upon  the  same  footing ;  and  will;  doubts  as  to  the  propriety  of  the  Court  s  de- 
cision in  this  case. 
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36.  Cosinofh  Base  et  at.  v.  Hoorasoondaree  Dossee,  S.  C.  The  Court's  opinion  that 
a  widow  taking  on  the  death  of  her  husband  has  no  more  than  a  life  interest^ 
in  either  immovable  or  movable  property. 

44.    Same  case  noticed  again. 

44*  Gooroopersaud  Base  v.  Seebchunder  Base  and  al.  S.  C.  nights  of  a  mother  tak- 
ing on  parti  tion^  the  same  as  the  rights  of  a  widow  taking  as  heir  to  her  hus- 
band. 

48.  Joynarain  Mullick  and  al.  v.  Bissumber  Midlick  and  al  S.  C.  Brothers  pf  an 
undivided  family,  may  acquire  separate  property.  Descendants  taking  per 
capita  and  per  stirpes. 

<W.  Sree  Mootee  Mundoodaree  Dahee  v.  Joynarain  Puckrasfiee,  S.  C.  A  widow  upon 
making  out  a  sufficient  case,  may  compel  the  son  of  her  husband  to  miike  ai| 
adequate  allowance  for  her  separate  maintenance. 

'-62.  Cunjhunnee  Dossee  and  al  v.  Goopeemohun  Deb  and  al.  S.  C.  A  widow  can- 
not \nthout  sufficient  cause,  compel  the  sons  of  her  husband  to  give  her  a 
separate  maintenance. 

G2.  Seebchunder  Base  v.  Gooroopersaud  Bose  and  al.  S.  C.  Mother  entitled  to  a 
share,  upon  partition  made  by  her  sons.  Childless  widow  not  entitled  to 
such  share,  will  upon  partition  made  by  the  sons  of  her  husband^  be  entitled 
to  have  a  fund  set  apart,  sufficient  for  the  security  of  her  maintenance. 

64.  Sree  Mootee  Jeeomonee  Dossee  and  al.  v.  Attaram  Ghose  and  al.  S.  C.  Partition 
ordered  upon  the  prayer  of  a  widow  who  succeeded  bv  her  husband';^  death 
to  his  share  in  an  undivided  estate.  The  mother  of  one  son,  is  not  entitled  to 
a  separate  share,  upon  a  partition  made  between  that  one  son,  and  his  half 
brothers.  In  case  of  a  son  surviving  his  father  the  estate  will  vest  ip  him, 
and  if  this  son  shall  die  an  infant  and  unmarried,  the  estate  will  go  to  his 
mother;  but,  if  his  mother  should  have  died  before  him,  the  estate  shall  not 
go  to  another  wife  of  his  father,  although  if  the  son  had  died  in  his  father'^ 
life  time,  the  father's  estate  would  have  gone  to  his  widows.  The  grandmo- 
ther  (i.  e.  father's  mother)  is  the  heir  of  an  unmarried  infant  male,  who$e  own 
mother  is  dead  in  preference  to  any  other  wife  of  his  father.  Upon  partition, 
a  woman  will  take  one  share  as  heir  of  her  grandson,  and  another  share  w 
grandmother,  although  she  herself,  as  Iter  grandson's  heir,  is  a  partitioning 
party,  or  even  if,  €i8  such  heir,  she  had  enforced  the  partition.      Jn  ca;5e  of  a 
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grandmother  so  sncceedin^:,  she  must  maintain  her  daughiers-in-law,  or  the 
childless  widows  of  her  [grandson's  father. 

C9.  Seebchunder  Base  v.  Gooroopersaud  Base  and  al.  S.  C.  Guardian  removed 
on  account  of  his  mismanas^ement.  Upon  a  partition  made  between  one  son, 
and  the  sons  of  another  son  of  A,  the  tiidow  of  A  will  be  entitled  to  one-third, 
the  son  to  a  third,  and  the  sons  of  the  other  son,  to  a  third  of  the  estate.  ITie 
only  son  of  one  wife  shall  take  a  share  to  himself,  and  the  five  son  >  of  ano- 
ther wife,  shall  each  take  a  sixth  part,  and  their  mother  a  sixth  part  of  the 
remainder  upon  partition.  Mother,  instead  of  being  entitled  absolutely  to  the 
share  of  movable  property  taken  by  her  upon  partition,  declared  entitled  to 
the  property  so  taken,  real  and  personal,  according  to  the  rules  of  the  Hindoo 
law.  Pundits  opinion. 

94.  Issurehunder  Corformah  and  al.  v.  Govindchund  Cotfotjnah  and  al.  S.  Ci  Will 
declared  u^ell  proved,  but  wholly  inoperative,  except,  &c.  Seven  sons  who 
survived  their  father  equally  entitled  to  his  estate.  The  widow  of  one,  and 
the  mother  of  one  of  the  seven  sons  v)ho  died  after  their  fattier,  declared  entit- 
led to  their  shares  as  heirs  and  representatives.  Mothers  entitled  to  shares, 
on  partition  made  by  their  sons.  The  principle  of  partition  herein  adopted, 
was  hot  followed  in  the  case  of  Jeeomonee  v.  Attaram,  &c.  which  was  decided  - 
tfen  years  afterwards, 

78.  Govindchund  Bysaack  v.  Casino fh  Bysaojck  and  al.  S.  C.  Executor  relieved 
from  his  executorship  upon  fully  accounting,  and  bringing  the  money  belong- 
ing to  his  testator  s  estate  into  Court.  Partition  ordered.  Will  made  by  a 
Hindoo  under  the  age  of  sixteen,  declared  void. 

• 

83.  Hoorasoondaree  Dossee  v.  Cosinoth  Bysaack  andal.  S.  C.  Widow  declared  en- 
titled to  her  husband's  estate.  The  mother  of  an  infant  widow  appoint- 
ed her  guardian,  and  a  competent  monthly  allowance  ordered  to  be  paid  out 
of  her  husband's  estate,  for  her  support  during  her  infancy.  Jewels  belong- 
ing'to  her  and  her  husband,  ordered  to  be  delivered  for  her  use,  to  her  mother. 
Decree  rectified.  Widow  instead  of  being  entitled  to  the  movable  property  of 
husband  absolutely,  declared  entitled  to  his  estate  to  be  possessed,  used  and 
enjoyed  by  her,  in  the  manner  prescribed  by  the  Hindoo  law.  Widow  order- 
ed possession  of  her  husband's  movable  estate ;  order  appealed  against  by 
the  next  heirs  of  her  husband.  Bill  filed  by  a  mother  claiming  her  share  of  an 
estate  upon  partition  having  been  made  between  the  widow  of  her  deceased 
son,  and  her  two  surviving  sons,  dismissed  with  costs.  Mother's  right  in  this 
case,  taken  away  by  hpr  husband's  will.    Efiect  given  to  wills. 
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ISti.  KuUean  Slug  v.  Kirpa  Sing  et  al.  S.  D.  A.  Son  adopted  by  verbal  declaration 
only ;  this  according  to  the  law,  as  it  prevails  in  MWhila.  This  a  Critrima 
adoption;  not  known  in  Bengal.  Lustration  dispensed  with  in  Critrima  adop- 
tion. 

129.  Sreenath  Serma  v.  RadliaJtoHnt,  S.-D.  A.  Adopted  son  excluded  from  a  share 
in  the  prc^rty  in  his  natural  family. 

129.  Dutnaram  Sing  and  al,  v.  Rughoobeer  Sing,  S.  D.  A.  Adopted  son  is  entitled 
to  the  share  of  the  person  adopting  Mm. 

142.  Kerutnarain  v.  Mussummut  Bhobinisree,  S.  D.  A.  Adoption,  as  it  appears,  can- 
not take  place  if  tonsure  has  been  performed  in  the  natural  fathers,  or  has 
not  been  performed  in  the  adopting,  father's,  family.  Child  adopted  ought  not 
to  exceed  the  age  of  five  years  ;  may  be  adopted  at  a  more  advanced  age,  if 
he  be  nearly  related  on  the  paternal  side  to  the  adopter. 

155.  Gowerbullub  v.  Juggemotpersaud  Mitter  and  al,  S.  C.  Adoption  prevented  by 
the  death  of  the  father  of  the  boy  who  had  been  selected  for  adoption. 

156.  Sliamchunder  and  al.  v.  Narayni  Dabee  and  oZ.  S.  D.  A.  Two  widows  if  duly 
authorized  by  their  husband  to  do  so,  may  after  his  death  adopt  in  succession 
to  each  other. 

157.  SoluJchna  v,  Ranidnlol Pande  and  al  S.  D.  A.  Husband  may  authorize  his  widow 
to  adopt  a  sou  after  the  death  of  one  son  whom  he  leaves  surviving  him. 

157.  Gourepershad  Bai  v.  Jymala,  S.  D.  A.  A  husband  having  adopted  a  son  on 
account  of  one  wife,  may  authorize  another  wife  to  adopt  a  son  for  herselfl 
If  she  does  so  after  the  death  of  her  husband^  the  tw  o  sons  so  adopted  will 
take  the  inheritance  jointly. 

159.  Gowerhulluh  v.  Juggemotpersaud  Mitter  and  al.  S.  C.  A  widow,  whose  hus- 
band's father  survives  him,  may  by  the  authority  of  her  husband,  adopt  a  son 
after  the  death  of  her  husband's  father;  and  the  son  so  adopted,  will  be  entit- 
led not  only  to  the  estate  of  her  husband,  but  to  the  estate  of  her  husband's 
father  also.  This  adoption  does  not  seem  to  require  the  sanction  of  the  hus- 
band's father,  he  having  died  leaving  neither  widow  nor  child  surviving  him. 
Quere. — What  would  be  the  rights  of  this  adopted  son,  if  the  husband  of  the 
woman  who  adopted  him  had  had  brothers,  i.  e.  if  his.father  had  had  other  sons? 
Pundits  of  the  Supreme  Court  differ  in  opinion  upon  the  case  decided.    Pun- 
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dits  of  the  Sudder  Dewannee  Adawlut.  Case  put  for  the  opinion  of  Pandits 
in  the  MofussiL  For  their  opinions  from  fifty-one  different  stations,  see  the 
Appendix. 


1G6.  Ramchunder  Chaiterjea  v.  Sumboochunder  Cliatterjea,  S.  C.  The  Court  erro- 
neously decides  tiiat  a  Brahjnin  may  lawfully  adopt  the  sop  of  his  sister. 

168.  Sree  Mootee  Dagumbaree  Ddbee  v.  Sree  Mootee  Taramonee  Dabee  and  al.  S.  C. 
Adoption  under  Luckinarain  Tagores  will — question  as  to  which  of  three  wi- 
dows has  a  right  to  receive  the  son  in  adoption.  Executor  of  Executor  re- 
cognized by  the  Supreme  Court  as  the  Hindoo  Testator's  representative.  This 
being  a  family  of  Brahmins,  and  the  child  adopted  being  son  to  the  un- 
cle of  one  of  the  widows,  can  that  widow  of  whose  uncle  the  child  is  son,  re- 
ceive him  in  adoption?  This  boy  being  adopted,  and  having  died,  can  he 
now  be  replaced  by  another  in  adoption?  Quere. 

177.  Shamchunder  and  al.  v.  Narayni  Dabee  andaL  S.  D.  A.  A  man  leaves  two 
widows  and  authorizes  them  both  to  adopt.  One  adopts  in  virtue  of  this  au- 
thority, ^nd  she  and  her  adopted  son  both  die.  Case  not  satisfactorily  report- 
ed. The  nature  of  the  authority  given  by  the  husband  not  stated;  nor  how 
soon  after  his  death  the  first  adoption  was  made.  After  the  death  of  the  first 
vridow  who  adopted,  and  of  her  adopted  son,  the  other  widow  adopts  ;  held 
that  the  second  adoption  is  valid ;  and  that  the  son  so  secondly  adopted  is 
entitled  to  the  whole  estate  of  him,.who  had  authorized  his  wives  to  adopt. 

181.  Gowreepershaud  Rai  v.  Jymala,  S.  D.  A.  A  childless  man  gives  authority  to 
each  of  his  two  wives  to  adopt  He,  in  his  life  time,  adopts  a  son  on  account 
of  one  wife.  After  his  death  the  other  wife,  under  the  authority  she  had  receiv- 
ed, adopts  a  son  for  herself.  Held  that  the  adoption  made  by  the  husband  him- 
self, did  not  abrogate  the  authority  which  he  had  given  to  his  wives ;  and 
considering  the  circumstances  of  this  case,  that  the  second  adoption  was  va- 
lid. It  would  seem  however,  that  the  adoption  by  the  father  himself,  after  he' 
had  given  authority  to  his  wives  to  adopt,  would  have  operated  as  an  ademp- 
tion of  the  authority  so  given,  if  there  had  not  been  reason  to  infer,  that  he 
intended,  notwithstanding  his  own  adoption,  to  continue  the  power  of  adopt- 
ing iu  his  second  wife. 

184.  Solukhna  v.  Ramduldl  Pande  and  al.  S.  D.  A.  A  man  ha\ing  a  son  by  a  de- 
ceased wife,  may  authorize  liis  living  wife  to  adopt  in  case  of  the  death  of  that 
son,  but  not  in  case  of  9l  disagreement  between  him  and  the  widow. 
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186.  Vfrapermfll  Piflay  v.  Narrqin  Pillay  ^nd  al.  Decided  in  tjio  Recorder's  Court 
at  Madras.    Strictures  upon  that  decision. 

195.  Gopeemohun  Deb  v.  Rajah  Rajecrishnu,  S.  C.  Proof  that  a  boy  to  be  adopted 
did  not  exceed  the  age  of  five  years  supposed  to  be  necessary ;  not  presuuie<i 
that  the  necessary  forms  have  been  attended  to,  although  circumstances  exist 
to  show  that  adoption  actually  took  place — sembte. 

196.  K^rutnarain  v.  Bhobinesree,  S.  D.  A.    A  boy  of  the  age  of  eight  years  may  l)e 

adopted,  if  he  ha^s  not  undergone  the  ceremony  of  tonsure  in  the  family  of  his 
natural^  but  has  undergone  it  in  the  family  of  his  adopting  father. 

21G.  Gowrbullub  v.  Juggernotpersaud  Mitter  and  ah  S.  C.  Said  that  the  death  of  a 
father  who  had  consented  to  give  his  son  in  adoption,  before  the  gift  of  the 
'boy  actually  took  place^  will  prevent  his  (the  boy's)  being  given  in  adoption. 

228.  Gopeemohun  Deb  v.  Raja  Rajekrishna,  S.  C  Case  arising  out  of  the  adoptioji 
and  will  made  by  Raja  Nobkissen  ;  not  finally  decided  by  the  Court. 

365.  Raujkisno  Boner jee  and  al.  v.  Tar aney chum  Bonerjee  and  al.  S.  C.  (Master's 
Office.)  Opinion  given  by  the  Pundits,  concerning  the  right  of  a  father  to  make 
unequal  distribution  among  hiis  sons.  See  also  a  conversation  between  the 
Supreme  Court  Pundits  and  me^  upon  the  same  subject^  page  260 ;  also  Ap* 
pendix,  page  8. 

268.  Raujkisno  Bonerjea  andal.  r.  Taraneychurn  BonerjeactndaL  Further  proceed- 

a 

ings  on  the  Master's  report,  S.  C. 

269.  Soorjecomar  Takoor's  will,  S.  C.    Property  of  all  descriptions  left  by  the  Testa- 

tor to  his  brothers,  although  he  had  a  childless  widow  surviving ;  considerati- 
ons thereon. 

271.  Eshanchund  Rai  v.  Eshorchund  Rai,  S.  D.  A.  A  Zemindar  may  give  the 
whole  of  his  Zemindary  to  one  son^  making  a  pecuniary  provision  for  his  other 
fions. 

274.  Shum  Singh  v.  Mussumut  Umraotee,  on  the  part  of  Katee  Sur  Singhy  a  minor, 
S.  D.  A.  By  the  law  as  it  prevail^  in  Mitliila,  a  father  cannot,  by  a  deed  of 
gift,  unaccompanied  by  possession,  give  the  whole  of  his  ancestorial  immotJOble 
property  to  one  son,  in  exclusion  of  another.  Quere — Does  this  decision  admit 
that  such  a  disposal  of  property  may  be  made  in  Bengal  ? 


(  vii  ) 

Page. 

880.  Ramioomar  Neaee  Bachesputlee  v.  Kisltenkunlar  Turk  Bhoosun,  S.  D.  A.  A 
man  may  by  the  Hindoo  law,  as  it  prevails  in  Bengal,  give  by  Danputra  or 
deed  of  gift,  the  whole  of  his  ancestorialimmovablejpro^ertj,  to  his  younger, 
in  exclusion  of  his  elder,  son. 

283.  Bhowannychurn  Bunhoojea  v.  the  heirs  of  Ramkaunt  Bunhoojea,  S.  D.  A.  A 
Hissanania,  or  deed  of  partition,  made  by  a  father,  and  not  carried  into  effect 
by  him,  in  his  life  time,  is  not  binding  upon  the  sons  after  his  death.  This  de- 
cision is  very  unsatisfactory^  and  seems  to  have  turned  entirely  on  possessioip 
not  having  been  given  by  the  father  in  his  life  time.  If  this  be  settled  as  law^ 
it  must  deprive  the  Hindoo  of  a  right  to  dispose  of  his  property  by  will.  If 
the  decision  implies  a  denial  of  the  father  s  right  to  make  an  unequal  distribu* 
Xion  of  his  property,  among  his  sons,  it  is  directly  at  variance  with  the  two 
former  decisions.  Observations  on  the  conduct  of  the  Sudder  Dewannee 
AdauuliU,  and  other  Pundits  who  were  applied  to  in  this  cause. 

d05.  Mahoda,  widow  of  Gungagovind  Sein  v.  Kuleani,  and  two  others,  S.  D.  A.  A 
widow,  possessing  a  Talook  by  the  death  of  her  husband,  cannot  make  a  gift 
of  it  to  enure  beyond  her  own  life. 

SlO.  Bijya  Dibeh  v.  Unpoomah  Dibeh,  S.  D.  A.  A  widow  succeeding  to  an  estate, 
either  as  heir  to  her  husband,  or,  upon  the  death  of  her  son  as  his  heir,  has  «► 
life  interest  only;  and  upon  her  death,  the  estate  she  so  succeeded  to, in  either 
case,  will  go  to  the  heirs  of  her  husband.  An  estate  *' passes  to  daughters,, 
for  the  sake  of  male  issue.'' 

316.  Eshanchund  Rai  v.  Eshorchund  Bai,  S.  D.  A.  Said  to  have  been  received  as  a 
precedent  which  settles  the  question  of  a  father's  right  to  dispose  of  his  pro- 
perty, even  contrary  to  the  injunctions  of  law,  &c. 

•817.  Mr.  Colebrooke's  opinion  respecting  the  right  of  a  Hindoo  to  dispose  of  his 
property  by  will. 

» 

320.  Tssurchunder  Cotformah  and  al.  v.  Govindchnnd  Corformah  and  al.  S.  C.  A 
will  declared  to  be  well  proved,  but  wholly  inoperative  except  as  to  one  be- 
quest. Except  that  bequest,  all  the  property  left  to  a  Sltib,  or  Idol.  The  will 
seems  to  be  that  of  a  madman.  See  Goculchunder  Corformah  s  will  in  the  ap- 
pendix. 

523.  Nubkissen  Mitter  and  al.  v.  Hurrischunder  Mitter  and  al.  S.  C.  An  unequal 
distribution  mad<}  o.  property  by  a  father  not  disputed.     Land^  &c.  left  for 
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the  maintenance  of  an  Idol.  This  disposal  by  the  Testator  Jield  good.  It  ap- 
pears that  a  father  cannot  by  his  will  prevent  the  descendants  from  coming 
to  a  partition  among  themselves.  In  case  of  a  quarrel  among  the  descendants, 
and  a  separation ;  the  family  idols  ordered  to  be  enjoyed  by  them  alternate- 
ly. The  time  of  enjoyment  to  be  ascertained  according  to  the  proportions  of 
the  estate  which  were  left  by  the  ancestor  to  the  several  descendants.  Every 
thing  given  by  the  ancestor  to  the  Idol  to  accompany  the  possession  of  it. 

8M..  Ramdullol  Sircar  andal.  v.  Sree  Mootee  Soonah  Ddbee  and  al.  S.  C.  A  bequest 
of  property  for  pious  purposes  upheld. 

335.  RadhabuHubh  Tagore  v.  Gopeemohun  Tagore  and  al.  S.  G.  All  the  family  pro- 
perty applied  to  the  support  and  worship  of  a  family  Idol  permitted.  It 
seems  to  have  been  so  applied  by  consent  of  the  sons. 

836.  Ramtaonoo  Mullick  and  aL  v.  Ramgopaul  Mullick  and  a/.  S.  C.  Court  declared 
that  a  Hindoo,  ^*  might  and  could,  dispose  by  will,  of  all  his  property,  mova- 
ble and  immovable,  and  as  well  ancestorial  as  otherwise" — ^Appeal — and 
Decree  affirmed  by  the  King  in  Council.  A  large  sum  directed  to  be  applied 
to  pious  purposes,  according  to  the  Testator's  desire. 

d49«  Doe  ex  dem,  KiAnomohun  Surmono  v.  Gopeemohun  Tagore  and  al.  S.  C  Will 
of  self-acquired  property ;  two  sons  disinherited  (on  account  of  misconduct) 
by  the  Testator ;  each  left  a  legacy  of  10,000  rupees  only ;  <me  son,  because 
deaf  and  dumb,  left  20,000  rupees  only  ;  and  the  whole  estate,  with  the  ex- 
ception of  the  above  legacies,  and  30,000  rupees,  left  for  the  worship  of  an 
Idol,  g^veu  to  four  sons  equally. 


S50.  Gowerchum  Mullick,  hj  his  will  disiidierited  one  scm  on  account  ef  his  alleged 
misconduct  when  serving  in  a  house  of  agency ;  left  him  a  small  sum  of  mo- 
ney only.  The  estate  very  considerable.  The  testator's  wfll  acquiesced  in.  ¥b» 
property  consisted  of  movable  and  immovable,  ancestorial  and  self-acquired. 

350.  Woomiscbunder  Pal  Chowdry  and  al.  v.  Premchuader  Pai  Ckowdry  and  o/.S.C 
Will  of  property  supposed  to  have  been  self-acquired,leaving  six  anna's  share 
to  two  sons,  and  ten  anna's  share  to  two  other  sons,  established.  Supposed 
that  the  decree  wtmld  have  been  the  same,  had  the  property  been  ancestorial » 
100,000  rupees  left  for  the  purpose  of  establishing  a  Shib  or  family  Idd. 

356.  Rajah  Nobkissen's  will,  &  C  Although  the  Rajah  had  a  begotten,  and  an 
adopted  son,  he  left  an  ancestorial  Tahok  to  the  sons  of  his  brother ;  this  act 
was  aflirmed  by  the  Court. 
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357.  D'wkhund  Adie  v.  Kishoree  Dossee,  S.  C.  Will  leaving  property,  real  and  per- 
sonaly  between  the  wife  and  the  son  of  a  Testator,  affirmed.  The  wife  declar- 
ed entitled  for  life  only,  to  her  share.  Quere  as  to  the  propriety  of  this  decisi- 
on, the  property  having  been  left  as  it  was  by  the  testator  to  Jus  wife. 

960.  Soorjecomar  Takoor's  will  established,  S.  C.  This  will,  although  the  testator 
had  a  wife,  gave  all  his  property  (a  provision  which  he  made  lor  his  wife 
excepted)  to  his  brothers. 

361.  Bustom  Doss  Mullick  v.  Rajindro  MuUick  and  al.  S.  C.  A  Hindoo,  having  a 
wife  atid  two  daughters,  made  a  provision  for  them  by  his  will,  and  left  the 
whole  of  his  estate  to  a  brother.  The  estate  was  ancestorial  and  self-acquir<* 
ed,  movable  and  immovable ;  widow  of  the  testator,  having  commenced  a 
suit  advised  to  discontinue  it.  A  first  cousin,  having  a  right  to  half  of  the 
property,  relinquishes  that  right,  and  accepts  of  one-third ;  held  good^  as 
against  his  adopted  son — semble. 

369.  Rogonoi'h  PaVs  will,  S.  C.  Self-acquired  property,  movable  and  immovable^ 
may  be  distributed  by  will,  unequally  among  the  younger  sons,  in  exclusion 
of  the  eldest  son. 

370.  Kisknommdo  Biswas  t;«  Prmvnkiskno  Biswas,  S.  C.    No  objection  made  on  the 

ground  of  a  testator  having  left  three-fourths  of  immovable  property  to  one 
son,  and  one-fourth  only  to  another. 

^371.  Debnath  Sandial  and  al.  v.  Pat.  MaUland  and  al.  S.  C.  Hindoo  leaves  two- 
thirds  of  his  property  to  religious  uses.  Wife  burning  with  the  body  of  her 
husband,  not  constructively  supposed  to  die  along  with  him.  Legacy  left  her 
by  her  husband  to  go  to  her  daughters,  and  not  to  make  part  of  the  residue 
of  the  husband's  estate. 


OF  INHERITANCE. 


TO  prevent  tlie  confusioa  which  might  poesibly^  be  occasioned  by  a 
cODsideration  of  the  rights  of  widows,  it  may  be  declared,  once  for  all,  that 
a  widow  cannot  claim  any  property  in  right  of  her  husband,  except  such 
as  the  husband  was  aetuallif  possessed  qf  in  his  life  time.  For  example,  A 
has  an  only  son  B  ;  B  marries  and  dies  before  his  father,  not  leaving  a 
son,  but  leaving  his  widow  surviving.  The  widow  shall  be  entitled  to 

the  property  which  was  possessed  by  B  her  husband— but  she  shall  not, 
upon  the  death  of  A  her  husband's  father,  be  entitled  to  his  property. 
The  estate  of  A,  would,  if  B  had  left  a  son,  have  gone  to  him ;  yet  the 
widow  shall  pot  take  it,  because  her  husband  in  his  life  time  was  not  ia 
possession.  If  B  had  acquired  property,  and  if  A  (his  father)  had  died 
first,  and  Uien  B  had  died,  leaving  a  widow  but  no  son ;  the  widow  would 
have  succeeded  to  all,  as  well  that  which  descended  to  B  from  his  fatb^i 
CIS  thaf  which  he  himself  had  acquired- 


Ist.  The  primary  rules  of  Inheritance  are  these — A  (the  original  aeqair- 
er)  shall  foe  succeeded 

1st.  By  his  son,  or  sons — if  no  son,  by 

Jld.  His  widow,  or  widows — if  none,  by 

3d.  His  daughter,  or  daughters— if  none,  by 

4th.  His  daughter's  son  or  sons — if  none,  by 

5th.  His  Father— if  dead,  by 

6th.  His  mother — if  dead,  by 

7th.  His  uterine  brotlier  or  brothers-— if  aoae,  by 


2  OF  INHERITANCE. 

8th.  His  brother  or  brothers  of  the  half  blood — ^if  none,  by 
9th.  Sons  of  uterine  brothers — if  none,  by 
10th.  Sons  of  brothers  of  the  half  blood — if  none,  by 
11th.  Grandsons  of  uterine  brothers — if  none,  by 
12th.  Grandsons  of  brothers  of  the  half  blood. 

Here  the  succession  in  this  line  ceases.  A^s  Estate  wiH  now  go  back 
to  the  son  or  sons  of  his  sisters,  and  their  heirs  ;  failing  them,  to  his  pa- 
ternal grandfather, — then  to  his  paternal  grandfather's  widow, — then  to 
the  paternal  grandfather's  sons  and  their  heirs. 

I  believe  I  have  now  set  forth  a  sufficient  number  of  Reversioners  for  all 
the  purposes  of  utility.  A  Table  in  Mr.  Wynch's  translation  of  the  Dayd 
crama  sangraha  may  be  consulted  by  those  who  desire  to  go  further.  I 
have  given  it  in  the  appendix — I  must  add  however,  although  the  line  of 
Inheritance,  is  perhaps  less  disputable  than  any  other  part  of  the  Hindoo 
law,  that  the  one  marked  out  in  the  J}aya  vrama  sangraha  is  not  univer^ 
sally  acquiesced  in. 

When  no  relations  by  blood  are  to  be  foimd,  the  property  will  go  to 
spuritual  preceptors,  to  Brahmins  learned  in  the  Vedas,  and  finally  to  the 
King,  or  ruliiig  power.  There  are  many  unconnected  by  blood,  as  well 
as  spiritual  preceptors,  and  learned  Brahmins^  who  will  succeed  in  pre- 
ference to  the  Sovereign  power.  Those  (for  instance)  bearing  the  same 
family  name — Fellow  students — and  men  descended  from  the  same  Pa- 
triarch. But  Sovereignty  itself  shall  never  succeed  to  the  estate  of  a 
Brahmin,  or  to  that  of  any  other  person,  if  there  be  a  qualified  Brahmin 
to  intercept  the  Inheritance.* 

*  Meny,  thus  lays  down  the  law«^«<  To  tbe  nearest  S&pintU^  flM&  or  fenudtf  after  kim  m  the 
third  degree,  the  inheritance  next  belong:!,  then  on  failure  o(SapindA*9,  and  of  their  issue,  the  So- 
numodaca,  or  distant  liinsfnati,  shall  be  next  heir ;  ot  ihe  9p%ritual  preceptor,  or  ihepupil,  or  the /«^ 
hmhetudeiU  of  the  deceased.''  _ 
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2d.  There  is  a  peculiarity  in  the  Hindoo  law,  as  it  relates  to  descent  in 
the  right  line.  The  estate  caimot  descend  to  ^ great  great  grandson,  unless 
there  be  an  intermediate  heir,  through  whom  it  may  be. conveyed.  For 
instance,  If  A  have  a  son  B,  B  have  a  son  C,  C  have  a  son  D,  and  D 
have  a  son  £  ;  £  will  then  be  the  great  great  grandson «f  A.  Suppos- 
ing Uien  B,  C,  and  D  to  die  in  the  life  tifne  of  A,  E  shall  not  upon  A's 
death  take  the  estate— nor  shall  he  ever  take  it,  if  it  does  not  come  to 
him  through  a  long  course  of  reversioners.  Yet  if  D  had  survived  A, 
D  woiild  hav^  t^ken  as  J^s  great  grandson,  and  £  would  have  taken  as 
D'«  son.  If  C  hs^d  survived  A,  C  would  have  taken  as  A's  grandson,  and 
E  would  have  taken  as  C's  grandson — or  if  B  had  survived  A,  B  would 
have  taken  as  A's  son,  and  £  would  have  taken  as  B's  great  grandson. 

Sid.  In  the  abovje  casje  (B,  C  and  D  haviqg  died  in  the  life  time  of  A)  the 
widow  or  widows  of  A  will  in  the  first  instance  take  his  estate  as  they 
would  have  done  if  he  never  had  had  a  son,  £  (the  ^eat  great  grandson) 
being  at  present  cut  ofi*  from  the  Inherit^ce. 

4th.  If  collaterals,  entitled  to  the  estate  be  living,  they  shall  take  in  ex- 

•      .  .        .  • 

elusion  of  the  representatives  q( oiih^r  deceased  collaterals — as.  A,  B,  and  C, 
(being  Uterine  brothers)  A  dies  leaving  sons, — B  dies  childless  not  leaving 
widow,  daughter,  daughter's  son,  father  or  mother  surviving  him ;  C  shall 
take  the  estate  ^n  ex^clusion  of  the  sons  of  A.  But  if  C  also  had  died  before 
B,  leaving  sons,  then'the  sons  of  A  and  the  sons  of  (!3  would  have  succeeded 
jointly  to  B.  But  if  B  had  had  a  half  brother  living  at  his  death,  the  h^lf 
brother  would  have  succeeded  in  exclusiou  of  the  sons  of  his  uterine 
brothers. 


'1  • 


''  On  failure  of  ^I  those,  the  lawfal  heirs  are  sach  Brtikment  as  hare  read  the  three  V§dat,  aa 
are  ptv  in  hoiif  and  mind^  ai  ha!re  $uhdiited  their /poMumt ;  and  they  most  ooniequently  offer  the  (ftuio- 
fal)  cake :  thus  the  rites  of  obsequies  cannot  fail.'' 

*'  The  property  of  a  prakmem  shall  never  be  taken  as  an  Esehea$  by  the  Kinf  ;  Mu  if  ^  A'< 
fsmf  bnt  Ike  wealth  of  other  cUuset,  on  failore  of  aU  heirs,  the  1^  may  take*'! 

d2 
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6th.-  Supposing  A  to  die  leaTtng  neither  son,  nor  widotr,  nor  daoghter, 
but  having  had  daughters  who  all  died  in  his  life  time  leaving  sons  ^  then 
upon  the  death  of  A  all  the  sons  of  all  the  daughters  will  sacceed  jointly, 
equally,  and  per  capita  to  his  estate,  fiut  if  one  of  A's  daughters  had  sur- 
Tired  him,  she  would  have  taken  in  exclusion  of  her  sister's  sons  for  her 
hfey — and  her  sons  after  her  death  would  have  succeeded  jotn//y  with  the 
eons  of  her  sisters^  all  per  capita  to  the  estate. 

6th,  If  from  a  defect  of  intermediate  heirs,  the  estate  shall  go  to  the  sons 
of  sisters,  then  all  the  sons  of  all  the  sisters  shall  take  jointly.  The  sisteci 
themselves,  cannot  in  any  case  succeed  to  the  estate. 

7th.     If  a  woman  before  her  marriage  shall  acquire  property  in  streecThun 
'  (i.  e.  in  her  own  right)  or  if,   after  her  marriage,  property  shall  accrue  to 
her,  (be  it  real  or  personal,)  her  husband  will  not  have  any  control  over  it^ 
but  it  shall  be  held  at  her  own  absolute  disposaL 

8th.  If  a  husband  shall,  in  his  life  time,  give  real  or  immovable  property 
to  his  wife,  he  shall  continue  to  have  dominion  over  it  during  his  life  ; 
after  his  death  it  shall  become  the  widow's  (hers  to  whom  it  was  given)  in 
streedhun. 

Otfa.  In  case  of  personal  or  movable  property  so  given  by  a  husband  to 
his  wife,  it  shall  be  in  slreedhun^  and  at  her  absolute  disposal  from  the 
time  of  the  gift. 

10th.  In  property  acquired  by  the  death  of  another^  and  property  ac- 
quired by  the  mere  operation  of  Hindoo  law,  there  is  not  (as  it  seems)  any 
distinction  made  between  real  and  personal-^-Movaife  and  immovable. 

> 

11th.  In  alienation  of  ancestorial  property  by  the  act  of  a  party  in  po9« 
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session,  a  distinction  (whether  well  orillfounded)hasbeen  taken  between 
movable  and  immovable.  It  has  indeed  been  affirmed,  that  even  an  unequal 
distribution  of  ancestorial  immovable  property  cannot  be  made  among 
sons,  grandsons,  or  great  grandsons.  I  shall  however,  have  occasion  to 
enter  into  the  question  more  at  large  in  another  part  of  this  work. 

12th.  The  son  is  next  heir  of  his  father ;  and  if  there  be  any  number  of 
sons,  whether  by  one  wife,  or  by  different  wives,  they  will  succeed  as  joint 
heirs  to  an  undivided  estate,  without  reference  to  their  mothers,  or  the 
number  of  them  which  may  have  been  born  of  each  mother— they  will 
all  take  equally /ler  capita.  The  children  of  these  sons  will  take /?er 
stirpes.  Thus  if  A  shall  leave  three  sons  B,  C,  and  D, — B  by  one  wife  and 
C  and  D  by  another,—  B,  C,  and  D  will  enjoy  the  estate  of  A  equally  be- 
tween them.  But  if  B  shall  die  leaving  two  sons  E  and  F, — if  C  shall  die 
leaving  three  sons  G,  H,  and  I, — and  ifD  shall  die  leaving  four  sons  K,  L, 
M,  and  N ;  then  E  and  F  shall  be  entitled  to  one-third,— G,  H,  and  I,  shall  be 
entitled  to  one-third,  andK,  L,  M,  andN,  shall  be  entitled  to  one-third  of 
A's  estate ;— ^and  they  will  so  inherit  jointly,  or  so  take  upon  partition,  even 
if  B,  C,  and  D,  had  all  died  in  the  life  time  of  A.  B,  C,  D,  had  they  survived 
A,  would  have  taken  j9^  capita^ — but  their  sons,  or  more  remote  descend- 
ants will  take  per  stirpes ; — and  if  in  the  life  time  of  A,  B  had  died  leav- 
ing grandsons, — C  had  died  leaving  sons,  and  D  had  survived  A ;  then  D 
would  have  taken  one-third,  the  sons  of  C  woultf  have  taken  one-^third, 
and  the  grandsons  of  B  would  haVe  takeit  one- third  of  A's  estate.  ' 

13th.  The  widow,  if  there  be  no  son,  shall  succeed  to  her  husband's  es- 
tate, and  this  she  shall  do  whether  he  wasf  of  a  divided,  or  of  an  wuiwided 
family  ;  if  there  be  a  daughter,  and  n^  widow,  the  daughter  shall  sncceed. 

14th.  If  there  be  a  daughter  and  no  son,  the  widow,  if  there  be  one,  will 
first  take  her  husband's  estate— and  after  her  death  it  will  go  to  her  hus- 
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band's  daughter  if  there  be  but  one,  or  daughters,  (if  there  be  more  than 
one)  equally. 

15th.  Upon  the  death  of  a  daughter  inheriting  immediately  from  her  fa^- 

■  « 

ther,  or  mediately  through  her  father  s  widow,  the  estate  shall  go  to  the 
sofiy  but  never  to  the  daughter  of  this  daughter.  Nor  shall  it  ever  go  to  the 
daughter  or  the  son  of  her  husband  by  another  wife. 

16th.    A  daughter  taking  immediately  from  he^  f^theri  or  through  hi$ 
widow,  shall  have  an  estate  for  life  only, 

% 

17th.   A  granddaughter,  whether  she  be  so  by  a  daughter  or  a  son,  can<« 
not  9uccee4  to  her  ^andfather,  or  through  the  widow  of  her  grandfather, 

13th.  If  there  be  two  or  more  widows,  and  no  son,  the  widows  shall  take 

\  ^quajUy^  although  some  of  them  have  daughters,  and  the  others  haye  been 

childless.         The  daughter  or  daughters,  will  in  this  case  succeed,  to  the 

widows  respectively,  as  they  die.  They  will  succeed  equally  to  those  who 

.  were  not,  as  well  aa  to  those  who  were  mothers,  and  between  the  \f\^ 

dows  there  is  no  right  of  survivorshijp. 

19th.    If  a  son  hs^d  been  borni  and  had  died  in[  the  life  time  of  his  fa« 
ther,  the  mother  of  this  son  will  not  have  any  preference  in  consequence 
of  having  borne  him.      The  widows  (the  deceased  son's  mother  included) 
will  all  succeed  equally  to  the  estate  of  their  husband. 

20th.    If  a  man  shall  leave  any  number  of  widows  and  a  son  by  one  of 
.them  surviving  him,  and  if  the  son  shall  theii  die  leaving  neither  widow 
nor  son ;  his  mother  shall  then  as  his  heir,  succeed  to  the  estate  of  his  fa- 
ttier, in  exclusion  of  all  the  other  widows.      The  other  widows  will  in  this 
case  be  entitled  to  a  maintenance  only*  . 


OF  INHERITANCE.  7 

2tst.  A  sister  whether  of  the  half  or  whole  blood,  can  never  succeed 
to  the  estate  of  a  brother,  but  the  son  of  a  sister  may  succeed ;  and  the  soa 
of  a  sister  will  succeed  in  preference  to  the  son  of  an  uncle.  Thus,  if  there 
be  two  brothers  A  and  B, — if  A  shall  die  leaving  a  son  C  and  a  daughter 
D, — ^and  B  shall  die  leaving  a  son  E ; — ^then  upon  the  death  of  C,  (without 
leaving  a  veidow  or  child,)  his  cousin  £  (the  son  of  B)  shall  not  take  the 
estate  of  C  ;  but  the  sons  of  D  (C's  sister)  will  take  it,  although  neither  9 
nor  her  daughters  could  have  succeeded  to  it. 


22nd.  One  sister  cannot  take  property  as  the  Heir  of  another— but  one 
may  succeed  to  another  in  the  wealth  which  had  been  derived  from  their  fa« 
ther — In  this  case  she  will  succeed  not  as  her  sister's,  but  as  her  father's,  heir. 

23rd.  A  brother  may  succeed  to  the  property  of  a  sister,  held  in  stree^ 
d*Aun,  but  not  to  property  derived  by  her  from  her  husband. 

0  ■ 

24th.  It  is  a  general  rule,  that  a  male  succeeding  to  property,  shall  take 
ain  absolute  estate ;  and  that  a  female  so  succeeding,  shall  take  an  estate 
fer  life  only. 

25th.  If  a  man  shall  leave  a  daughter  or  daughters,  and  no  widow, — his 
daughter,  if  but  one,  shall  take  his  estate ;  his  daughters,  if  more  than  one, 
^all  take  it  equally  between  them. 

26th.  If  a  man  shiall  die,  leaving  any  number  Of  daughters,  whdlEiemo^ 
thers  are  all  dead,  and  one  or  more  childless  widow,  or  widows ;  the  child- « 

less  widow  or  widows  shall  first  take;  and  then  the  daughter  or  daughters. : 

^« 

•  »  ■       -    '. 

27th.    If  the  daughter  succeeding  shall  have  daughters  only,  theestkte, 
shall  not  go  to  theita,  although  hereon,  or  sons  would  liave  succeeded  to  it.; 
In  this  case  it  will  go  back  to  the  mollier  of  her  father, — to  the  paternal 
grandmother  of  her  with  whom  the  de^scent  stopped  for  want  of  male  issue. 
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'28th.  It  does  not  follow  that  a  person  whose  duty  it  is  to  perform  the 
shrad'ha^  or  funeral  rites,  shall  succeed  as  heir  to  the  estate ;  or  that  the 
person  succeeding  to  the  estate,  shall  have  the  duty  of  performing  the 
shrad'ha  cast  upon  him.  Sons  of  a  sister  may  succeed  to  the  estate,  but 
they  cannot  perform  the  shroiTha,  except  in  the  absence  of  relations  in  the 
male  line ;  or  except  in  a  case  in  which  it  may  be  performed  by  any  per- 
son of  the  same  caste  or  tribe.  So  if  there  be  sons  of  a  sister,  the  sons  of  a 
male  cousin  cannot  succeed  to  the  estate,  and  yet  it  will  be  their  duty  to 
perform  the  shradha  in  preference  to  the  sister's  sons.  It  is  an  invariable 
rale,  that  the  shrad^ha  can  never  be  performed  but  by  one  of  the  same  caste* 


89th.  If  A  shall  die  leaving  any  number  of  sons,  and  B  (one  of  the  son3 
of  A)  shall  marry  and  then  die  leaving  any  number  of  widows,  and  a  son 
Cy  by  one  of  them  surviving  him»  the  other  widows  of  B  having  been  child-- 
less,  or  having  bome  daughters  only  ;  if  then  C  shall  die,  not  leaving  ei-* 
ther  widow  or  child,— C's  mother  will,  in  exclusion  of  all  the  brothers  and 
the  other  widows  of  B,  take  his  (her  son  C  s)  estate.  And  if  the  mother  of 
C  had  died  in  the  life  time  of  her  husband  B,  or  after  his  death  and  before 
her  son  C,  then  the  estate  would  not  go  to  any  of  the  brothers,  or  surviving 
widows  of  B,  but  it  will  go  to  the  widow  of  A,  the  paternal  grandmother  of  C» 

30th.  Supposing  A  to  have  two  wives  B  and  C, — B  to  have  had  a  son  D» 
and  C  to  have  had  a  daughter; — B  then  to  have  died  in  A's  life  time, — A 
then  to  have  died, — and  D  (the  son  of  B,)  and  C  and  her  daughter,  to  have 
survived  him  ;-^appasing  I>  then  to  have  died,  in  this  case  the  estate  wiU 
not  go.  to  C  or  to  her  daughter,  but  it  will  go  to  the  mother  of  A,  who  will 
suoceed  to  it  as  grandmother  pf  P.  If  9  the  mother  of  D  had  survived  him, 
she  would  have  succeeded  as  his  heir.  In  the  above  case  if  A  had  had 
brothers,  it.  would  not  have  made  any  difference  in  the  succession,  as  the 
grandmother  of  0/  would  have  succeeded  in  preference  to  them,  (i>'9 
ancles,) 


Slst.  Widows  whatake  an  estate,  shall  fake  it  for  Iffe  only ;  andlflhi^re 
are  not  daughters^  the  next  heirs  of  their  hosliand  will  take  as  they  ditp 

in  like  manner  as  the  daugliters  would  have  tak«n  had  there  been  any^^  - 

« 
*  .  -  •  - 

32nd.    If  a  wife  shall  die  in  the  life  time  of  her  husband  A^  she  (the  de- 
ceased wife)  having  left  a  daughter  By — if  A  the  father  of  B  shall  theft 

^  _      • 

die,  leaving  a  childless  widow  C  and  his  daughter  B  surviving  hinii — G 
shall  first  take  the  estate,  and  upon  her  4eath  it  shall  go  to  B*  }. 

S3rd.  On  the  death  of  ainatVfen,  her  uterine  brother  or  brothers  shall  tak# 
Jber  wealth — If  no  uterine  brother  be  surviving,  her  mo^Aer  shall  take  it.  And 
her  failk/^^  if  her  mother  be  dead**^The  wealth  given  by  a  husband  to  his 
toi/e^  shall  upon  her  deaths  revert  to  the  donor-^-A  married  woman's  own 
proper  wMlth,  n^l  derived  Jram  her  husband^  ajr  ker  father  bhall  go  equally 
among  her  soas^  and  her  unmarried  daughters — If  no  daughters,  the  soils 
will  inheritr-and  if  no  sons,,  the  daughtersh-«If  there  are  neither  sons,  not 
wnmarried  daughters,  then  tlie  married  daughters  will  inherit  ^rr-maidM 
daughters  J  and  next,  married  daughters,  shall  succeed  to  the  wealth  giwfi 
fy  a /ather  to  his  daughter.  I  have  omitted  many  inheritors  of  women'f 
wealth,  and  many  distinctions  which  are  applicable  to  those  I  have  nottc« 
ed.  The  subject  is  one  more  of  curiosity  than  of  use,  for  it  rarely  hap- 
pens that  women  die  possessed  of  wealth*     : 

N.  B.  It  will  ha^e  been  observed  that  by  the  Hindoo  law,  the  wealth  * 
of  a  woman  after  her  death,  will  be  difterently  disposed  according  to  her 
B^Utation^  and  the  manner  in  which  she  became  possessed  of  it*-«That  the 
distribution  of  it  will  depend  upon  her  having  been  married,  or  a  maidenu. 
And  the  mode  of  its  acquisition — whether  she  inherited  from  her  father—- 
^jhether  she  took  it  by  gift  from  him,  or  from  her  husband  f  and.  whether 
it  was  possessed  by  her  ki  any  other  rights 
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34th.  If  there  be  three  sisters,  A,  B,  and  C,  who  succeed  jointly  to 
.their  father's  estate^and  if  they  all  die  childless,  or  having  daughters  only:; 
—then  upon  the  death  of  one,  the  two  others  wiU  succeed  to  her  share 
in  equal  proportions  ; — and  upon  the  death  of  one  of  these,  the  whole  es- 
.tate  will  vest,  in  the  survivor  for  her  life ;  but  upon  her  death  it  will  not 
go  to  her  daughters : — again,  supposing  A  to  die  childless,  or  having 
daughters  only,  and  B  and  C  to  survive  her ;  supposing  also  B  to  have  one 
son,  and  C  to  have  three  8ons,.*^then  upon  the  death  of  A  her  share  shaU 
go  to  her  sisters  equally  between  them,  for  their  lives ;  and  as  they  die, 
the  proportion  of  B  shall  go  to  her  onlif  son,  and  the  proportion  of  C 

Bhall  go  equally  among  her  three  sons But  if  B  and  G  shall  each  die  ia 

the  life  time  of  A,  then  the  proportion  of  A  shall  be  differently  distribute 
0d ;  and  it  shall  go  to  the  one  son  of  B,  and  the  three  sons  of  C  in  equal 
proportions,  share  and  share  alike. — That  is,  if  B  and  C  had  survived 
A,  their  sons  after  the  deaths  of  their  respective  mothers,  would  have 
taken  per  stirpes  ;*-hut  ifB  andC  shall  die  before  A,  then  their  sons  upod 
the  death  of  A  will  take  j9er  capita. — ^The  law  in  one  possible  event,  is  left 
perfectly  doubtful— ^here  are  opinions  and  authorities  both  ways. — Snp^ 
posing  either  B  or  C,  (G  for  instance,)  to  have  died  before  A,  and  B  to 
have,  survived  her;  it  is  agreed  that  upon  the  death  of  A,  her  estate  will 
go  to  B, — ^but  whether  on  the  death  of  B,  it  shall  go  to  her  only  son,  or  be' 
divided  between  him,  and  the  tAree  sons  of  C,  is  vixata  questio.  Excepi 
the  law,  as  declared  in  the  5th  rule,  I  cannot  procure  any  light  upon  the 
subject ;  and  according  to  it,  or  at  least  by  analogy,  I  should  be  inclined 
to  conclude,  that  upon  the  death  of  B,  the  estate  of  A  is  to  be  equally  di^- 
vided  between  the  one  son  of  fi,  and  the  three  sons  of  G,  share  and  sharof* 
alike« 

% 

.There  is  no  doubt  bat^hat  the  &riginal  share  of  B,  will  go  to  heeont^ 
son ;  nor  is  there  any,  but  that  the  original  share  of  O  shall .  be  diyided  among;  • 
her  three  sonff— If  Uie  father  of  JB  and  C  bad  survived  pne  of  them,  and 
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I 
,  .  ^.         .     .     ^    .     - 

Otic  ortliem  bacT  survived  him,  it  is  certain  that  the  daaghter  surviving  him^' 
would  take  his  ipi  hole  estate  for  tier  life«— and  upon  the  death  of  this  8ur-« 
viving  daughter,  that  her  son  or  sons,  and  her  sister's  son  or  sons,  would 
take  the  fitther'4  estate  equally  and  per  capita  among  them. — And  if  there 
be  two  daughters,  one  having  ten  sons,  and  one  having  one  son,  if  these 
daughters  shall  survive  their  father,  it  is  agreed  that  they  shall  take  hift 
estate  equally  between  them, — and  that  upon  the  death  of  one,  her  one  son 
shall  take  her  share, — and  upon  the  death  of  the  otber,  ber  ten  ^ox^b  shall 
>^ake  her  share  among  them. 


,.  c 


35tb.    It  was  formerly  held  by  the  Supreme  Court  that  the  widow  toolc 
movable  property  absolutely^  and  immovable  property  for  life  only — ^but  it 

m 

biais  since  been  thought  that  there  is  not  any  ground  for  such  a  distinction, 
and  that  the  widow  takes  but  a  life  estate  in  movable  as  yreWzs  immovable 
property. — In  December  1814,  in  the  case  of  Hoorasqondaree  Dossee  against 
Cpsinofh  Bysaack  and  Ramanofh  Bysaack,  it  was  declared  that  Hoorasoon-^ 
daree  was  entitled  to  an  absolute  interest  in  the  movable  property,  and  an  in« 
ierest  for  her  life  in  the  immovable  property  of  her  husband.  The  case  was 
this,  l^ishonofh  Bysaaek,  Cosinofh  Bysaack^  and  Ramanot'h  Bysaack^  were 
brothers. — BisAonot'h  married  the  complainant  Hoora^oondaree.- — He  di^d 

under  the  age  of  sixteen  years ;   having,   as  his  brothers  alleged,  made  d 

<  '  ■  _ 

will  in  their  favor.  The  Court  determined  that  this  will  having  been  made 
in  the  minority  of  Bishonofh,  was  void  ; — and  the  above'  declaration  wad 
made  in  HoorasoondareesfoM or ^  he  (her  husband)  Jiaving  died  intestate, — A 
t>ill  in  the  nature  of  a  bill  of  review  was  afterwards  filed  by  Cosinofh  By^ 
$aack  and  Ramanofh  Bysaack  against  Hoorasoondaree  Dossee. — Error  wa^ 
assigned  in  the  Decree  having  declared  Hoorasoondaree  entitled  to  an  ab'^ 
$olute  interest  in  her  husban4*s  movable  properly. 

•  •  '■  r 

t 
.* 

On  the  10th  of  December  1818,  the  Supreme  Court  Pundits,  {Taraper-i 
ffhad  BAattacharjea  and  MritonioyAee  Bhidialunkar)  were  interrogated' 
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<  •   <  « 
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as  to  the- right  of -widews  succeeding^  to  tbeir  iuisbands*  estale.  Xh^qne^ 
tions  ftBfl  l;heir  answers  were  as  follow  :r- 

« .Qnesttoii  I.  ''  If  a  Hindoo^  widow  succeed  to  the  property  of  her  hus- 
band dying  without  male  issue ;  what  interest  does  she  take  in  his  immovn 
4iiie  prqperty^  and  what  interest  in  his  movable  property  %^ 

Answer.  '*  According  to  the  DayahhoLga  and  other  Shastras  prevalent  in 

*  •  •    •  ■ 

Sengal,  there  is  no  distinction  in  this  instance,  between  movable  and  im- 

movable  property. — The  w^dow  has  a  life  interest  in  ioM,  and  is  entitled 
to  the  enjoyiTQient  of  the  same  and  to  dispose  of  thesame^  hy gift,  onor^gage, 
sale  or  other wisey^r  the  benefit  of  her  departed  husband'' s  souly  even  without 
the  consent  of  her  husband's  kinsmen.  la  so  doing  she  will  observe 
"  wioderation.'' — (N.  B*  The  Court  Pundits  explained  the  word  "  modera- 
tion" used  by  them,  to  meaa  generally  '^  moderation  in  expenditure"-^ 
but  other  Pundits  present  explained  the  '^  moderation"  of  a  widow  to  meao 
y  moderation  in  diet  and  clothing.") — The  Court  Ptiwcfoy^  proceed, — "  She 
has  no  authority  whatsoever  to  dispose  of  the  property  by  gift  and  so  forth  ^ 
ifor  worldly  ^vjfo^e^  unconnected  with  reft^g-ton^  purposes,  without  the  con- 
iBent  of  her  husband's  kinsmen. — If  she  does  so,  the  act  is. invalid;  (religi* 
eus  purposes  include  a  portion  to  a  daughter,  building  temples,  for  religious 
worship,digging  tanks  and  the  like;)  she  may  make  gifts  and  donations  to  Uie 
relatives  of  her  deceased  husband, — and,  with  the  consent  of  her  husband's. 

♦  i 

j^insmen,  to  her  own  family.  The  kinsmen  of  her  husband  have  the  priority 
to  her  own  family  with  reference  to  gifts,  because  the  widow  is  under  their 
immediate  control^  it  being  incumbent  upon  her  to  act  as  they  direct. ^^ 

Question  2.  "  If  she  convey  away  his  immovable  property  for  other  than 
an  allowable  cause,  is  such  conveyance  valid  against  herself,  or  the  next 

of  km  oCher  husband?— r^d  if  she  give  away  his  tworaWf  property  for  other 

*         -         ■    •  ■  ■  .  •        '  ■•      • 

than  an  allowable  cause,  is  such  gift  valid  agson^t  herself,  or  against  the 

.       ■ •       •  •    '   •      . ■  .  // 

next  of  kin  of  her  husband  ?'^ 


Attftirer:  ^'  iSodi  lift  a$  to  iitiiiaoiiable  property  is  ml  vaUd  against  Aer^ 
$elff  or  against  tb^  next  heir  of  h«  tmsbaad.— Tlie  same  would  he  invalid  a$ 
to  movable  property.  Jewels  gqing  to  a  widow  as  part  of  her  husband's 
estate^  and  given  away  withoutyi/iiTt^aUe  causoi  co^ld  H  recovered  Igf  het 
orherhtshmd^snextofkiHthe^am^ae.w^ 


Question  3.   ^^  Has  the  widow  an  absolute  (independent)  interest  in  the 
|i^oj>erty  of  her  hiisl>£ui4>  either. «f9oi;B6/ig  or  iaunovable  ?" 

Answer.  ^^  She  has  riot  an  absolute  interest  in  such  property. — She  has  fwt 
411  uncontrcded  interest  in  that  prapertjf^-^She  can  do  nothing  qfher  fium^  au" 
thority:' 

.Question  4..  ^'  Has  a  widow  so  succeeding  a  right  tothejpo^^e^^toit.of. 
the  moMble  property  to  which  she  has  succeeded  Y\ 

Answer.  *'  The  widow  iso  succeeding  has  a  right  to  the  possession  of  the 
movable  property  to  which  she  has  succeeded,  subject  to  the  control  before 

*  "  "  "  * 

inentioned.'* 

Question  6.  **  Have  the  relatious  of  her  husband  any  right  to  fake  such 
property  out  of  her  possession?'' 

Ajiswer.  ^^  They  eontio/  dispossess  her  of  that  property,  but  they  mojf 
control  her  in  the  user  of  it. *\ 


Question  6«  ^  Is  there  any  diffar^nce  in  the  quantity  ^f  interest 
a  woman  takes  in  property  by  partition  between  her  sons,  and  that  which 
she  takes  by  the  death  of  her  husband  without  (male)  issue?" 

•  •Aaflfw«r.  **Tkerei9^o  different  wAeintereHmiMktn^^Thtrt^aite^ 
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ent  opinions  upon  t^  subject.  Some  PuiuKis's&tm  tiiat  proj)eii7'of>taihed 
by  a  woman  sharing  with  her  sons,  is  to  be  considered  as  streed'Auti-^oT  her 
own,  over  which  she  has  perfect  uncontroled  authority.— There  are  opini^^ 
tfns  both  ways^— vf  e  are'  of  opinion  that  the  most  eligible  mode  would  be  to 
consider  it  streedhuit^  it  being  more  in  the  nature  oCa  gift^  that  what  sh» 
succeeds  to  in  her  own  right.'* 

Question  7.  *^  Does  this  answer  apply  equally  to  mmmble  and  immovahUl 
property?" 

_  •  i  -    »  • 

•  ,  ■ 

*^ Answer.   *^  It  applies  equally  to  the  movable,  and  to  tmmova&fe  property «" 
Fixed  property  given  by  a  husband  to  a  wife,  is  not  alienable  bjf  the  wife^^ 

«k        -  .  . 

Question  8.      '^  If  ^  widow  for  a  just  cs^use  ceases  to  reside  with  the  fa- 

mily  of  her  husband,  does  she.  thereby  forfeit  the  right  of  succession  to  her 
bu^band'si  estate  ? 


>> 


Answer.  ''  If  a  widowfrom  any  cause  other  than  unchaste  purposes^  ceas^ 
es  to  reside  with  her  husband's  family,  and  takes  up  her  abode  in  the  fa« 


mily  of  her  parents,  her  right  would,  not  be  fprfi^itec). 


ft 


Question  9.  **  Where  the  consent  of  the  husband's  kinsmen  is  necessar/ 
to\  authorize  the  widow  to  fnake  g^fts,  &c.  for  other  that  religious  pur« 
poses— who  are  those  kinsmen  whose  consent  is  requisite  V\  > 

Answer.  **  Those  who  are  next  immediately  to  inherif  the  property  after 
her  decease''-^'  The  Bibdd'h  Rutnakara  and  Bibadh  Chintamonee  are  of: 
authority  in  this  country,*  where  uncontradicted  or  not  censured  bjr  the  JDayO'  ; 
hhaga  and  Dayatutwa  and  other  treatises  current  in  Bengal/*  ^*  The  JSi* 
hadh  Chiutamonie  and  th^Bibiurh  iSftfuaAaivt  are  not  ^urrifnt  wJBeQgfO* 
t-They  are  of  authority  in  Mifhyla^'[ 
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<  On  ibes^medzj  Seelmofh  Bidyabak'husputteet-r^RamoAunBidy 
puttee f-^Vabecliurun  Turkalunkar.^Sumboo  Bak'husputtee^  and  Radanoth 
STwkosedundo  were  interrogated  by  the  Court ;  and  they  say,  "  We  differ  in 
opinion  from  the  Pundtts  of  the  Court  in  this  respect  :_according  to  the 
J)ayahhaga  and  Dayatutwa^  the  donation   of  property  is  valid^  although 
the  Donor  incurs  moral  guilt* — The  Pundits  of  the  Court  have  quoted  tie 
Dayabhaga  as  their  authority— ^e  therefore  differ  from  them  in  opimor^ 
There  are  older  treatises  of  law,  by  which  donation  of  property  as  before 
i^ted,  is  declared  t;aiV/.      The  ancnent  lawyers  are  of  opinion  that  the  alie- 
nation of  property  by  a  person  who  has  not  uneontroled  authority  over  it, 
k  void;  and  in  this  there  are  distinctions — as  to  fixed  and  moi;a6/e proper- 
ty and  so  forth.  It  is  our  opinionihaX^  consonant  to  the  doctrine  laid  down  in 
^e  Dayabhaga^the  widow  has  authority  to  dispose  of  her  husband's  property, 
for  religious  purposes  without  the  consent  of  her  husband's  relations, — and 
that  she.  has  not  the  power  to  dispose  of  it  for  other  than  religious  purpos- 
es without  their  consent ; — but,  that  if  she  does  ^o^the  disposal  is  valid ^o^-^^e 
having  a  vested  right  therein — Vachusputtee  and  Chundyshawara  Aed^v^ 
that  a  childless  widow  succeeding  to  her  husband's  property,  has  iudepenr, 
dent  authority  over  the  movable  part  of  her  husband's  estate,  and  not  over 
the  fixed  property. — ^The  doctrines  laid  down  in  these  two  codes  which  have 
not  been  declared  inadmissible  by  the  author  of  the  Dayabhaga  and 

J>ayatutwa^  are  still  considered  of  authority  in  this  part  of  the  country 

This  doctrine  has  not  been  contradictedhy  the  Day abhaga  smd  JDayalutwa.--- 
The  sutyect  is  not  particularly  noticed  in  either  of  these  books.     The  com- 
piler of  the  Bibadhee  Chintamonee  vfasBakWiusputtee  JUissre ;  and  the  com- ; 
piler  of  Bibadh  Rutnakara  was  Chundeshswara'^ 

'  !■'•■•  •  .  ^ 

a 

I 

Next  came  the  Pundits  Rughoram  Sliiromonee^  ^ndKisnechunder  Bidhya^  ^ 
hmkar  ;  they  were  asked,  *'  Do  you  agree  with,  or  differ  from»  the  ppini-  ; 
ons  of  the  Pundits  of  thisCourt  delivered  in  your  hearmt;,  on  the  several  : 
points  of  law,  as  laid  down-by  them?  I/yoju.  agree,  say  »o:-r^i£uot«  state  ia.> 
what  respects,  you  differ." 
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Answer;  "  We  agree  trpon  all  points  with  the  opinions  given  by  tfie^ 
Court  PlmditSf  with  this  exception^*-They  stated  that  gifts  ofnuwable  and 
trntnovabte  property  made  by  a  widow  for  other  thran  an  allowable  canse 
Vere  not  valid  against  herself  or  the  next  heir  of  her  husband— Wrf 
ngree  -With  them  in  saying  that  such  gifts  are  not  valid  as  against  tbe  neii- 
Juir  of  the  husband— but  they  are  i^atid  as  against  the  widow  who  could 
not  reclaidi  them,  whereas  the  heir  is  entitled  to  do  so.'*' 


» . 


With  such  guides,  I  believe  it  will  be  admitted,  that  it  wai^  nof  easy  t<r 
ftlrrive  at  the  right  conclusion.  The  Court  took  time  to  consider  the  matter, 
dind  to  obtain  further  information.-^Finally,  on  the  Itth  of  August,  \tilPi  it 
ivas  declared,  that  Hoorasoandaree  Dossee,  the  ^mdovf^f  ^is/iaftofhJSjsaacki 
So  take  both  his  movable  and  immovable  prdpettjf^  ti^  ik  enjoyed  by  her  in  th4 

r 

miinner  pfeseribed  by  the  Hindoo  law. 

'  *niB  original  Decree  was  thus  altered--- The  Conrt  hating  rescinded  that 
f^t  of  it,  which  declared  Hoorasoondaree  entitled  absolutely^  to  the  mov*^ 
irftfe.property  of  her  husband'  It  might  perhaps  have  been  bettef  if  th^ 
COttrt  had  embodied  in  this  last  Decree  the  opinioti  which  was  declarecf 
ftom  tl>e  bench  by,  I  believe,  all  the  Judges,  namely,  that  with  respect  W 
tiie  widow's  right,  thare  is  no  distinction  between  mavable  and' trnmot^ii^ftf 
property,  and  that  she  has^  no  mort  than  a  life  interest  in  either.  An  ap^ 
peal  from  the  first  Decree  was  then  depending^;  and  that,  according  to 
my  recollection,  was  the  reason  assigned  by  the  Court  for  not  wording 
the  Decree)  according  to  itsown  conviction  tif  the  law? 


I    ft  «    4-    •    ' 


t  .; 


The  opinions  of  nine  Pundits^  which  I  have  given  above,  although  not 
coBcuning,  are  certainly  lesd  diMrepailt,  than  the  optnioni^  of  Pundits  are 
usually  found  to  be  upon  any  qnedtioa.  Th#  fi^e  Pundits  ^ho  w^^  exa- 
mined next  after  the  two  who  belongect  to  Ui0  Courts  declare^  th4t  '^  the  anci^ 
6nt  LawyeCffa  are  of  opimon^  that  the  «liettttlion  of  property  by  a  person  who^ 
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bail  not  untontroled axxi^oniy  over  it,  is  void.''  They  then  say^  "  there  are  dis- 

iinctioiis  as  to  fixed  and  movable  property/'  They  conclude  hy  giving  their 

*.■■•'         ■  ■' 

bpinidh  generally,  (Without  regard  to  the  distinction  ^hich  they  admitted 

to  exist  hetvieexk  fixed  2asA  moiraJfe  property,)  "  that  consonant  to  the  doc- 

trine  laid  down  in  the  Dayahhaga^  the  widow  ha$  authority  to  dispose  of 

her  hnsband^  property  for  religious  purposes,  without  the  consent  of  her 

nusba$Uts  relationd^  and  that  she  has  not  the  power  to  dispose  of  it,  for  othzr 

ihttn  religious  purposes,  without  their  consent  ;-^but  that  if  she  does  so  tho 

disposal  is  valid^—she  having  a  vested  right  therein.''  It  is  not  easy  to  con* 

i!eive  that  a  person  may  by  virtue  of  2l  vested  right  in  property,  make  ^  f;a** 

_.  .^  .'.•■-•■*■•       ».* 

iid  disposal  of  it,  if  that  person  has  not  a  right  to  dispose  of  the  property 

tt  all.    I  do  not  at  present,  nor  did  the  five  Pundits,  speak  of  property 

^eii'for  religious  puirposes.    That  point  will  require  a  separate  considera^ 

Aon.  Tlie  two  Court  Pundit s  mioTtaed  us  in  answer  to  the  second  question 

^pfiich  wi»'put to  them,  (and  which  excluded^vh^  for  religious  purposes,)  that 

^  siich  gift  as  to  immovable  property  is  not  t;a/uif  against  (the  widow)  herself 

^     '  ,       ;  '  "     • 

wf  Ogams f  the  next  heir  of  her  husband.  7%e  same  would  be  invalid  a9 

to  movable  property.^-Jewels  going  to  a  widow  as  part  of  her  husband^s  ea« 
tate,  and  given  away  without  allowable  cause,  could  be  recovered  b^  her^ 

oV  t^  tpuikm^snext  of  kin,  the  same  as  money''     This  I  presume  must  have 

......     ...  I 

meant  money  due  to  them.  The  two  last  Pundits  examined  agreed  with 
tlidse  of  the  Court  in  saying,  ^^  that  such  gii^  are  not  valid  as  against  tlfe 
next  heir  qf  tl^e  KusbandT  and  they  very  rationally  disagree,  by  saying  that 
siich  g^flts  '*  are  valid  as  against  the  widow,  who  could  not  recover  then|, 
ybiereas  the  next  heir  is  entitled  to  do  sq.*' 

It  k  evident,  I  thipk,  when  the  Pundits  spoke  of  a  Jewel,  they  meant  ta 
Jm  imdetsCopd,  that  if  any  thing  was  given  by  a  widow,  tpithout  allowable 
€Smmi  it  ttiight,  if  H  could  be  identified,  be  recovered  by  the  next  heir.. 
4)0111  the  donee.'  It  is  said  ^^  moiiey  has  no  ear  mark''-^nd  the  next  of  kia 
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*  — 

who  attempted  to  recover  s^  sum  of  money  from  a  dwue  to  whom  the  wi- 

.  •  *  .    "  -  •      * 

dow  had  given  it  without  allowable  cause^  would  probably  have  many  dif-. 
ficulties  to  encounter,  and  must,  I  should  think,  necessarily  fail,  if  it  did  not 

appear  that  the  widow  had  diminished  the  principal  of  her  husband  s  per*} 

•'*  '■»•  ••        * 

sonal  estate. 


.i    :  ".*   '.       i' 


■ ,     .^ 


Thie  Supreme  Court  never  had  a  doubt  as  to  the  limited  right  of  a  widow 

•  •   •         .  • * 

over  immovable  property,  nor  ever  at  any  time  considered,  that  she  had 

more  than  a  life  interest  in  it.  The  question  in  this  case,  if  not  lost  sight 

*  ■    .  .».■••-* 

of,  was  not  kept  fully  in  view.    The  Court  Pundits  indeed,  in  their  answer^ 

•  f    ■  ■ .  •     • 

to  the  seventh  question,  seem  to  put  movable  and  immovable  property  upon 
^  •'..-^  '■  '  "^ 

the  same  footing,^atid  for  my  part,  so  far  as  a  widow  i»  concerned,  I  have. 

b^en  unable  to  trace  any  distinction  between  them  in  the  Hindoo  Izyr.  I  took, 

great  pains  to  come  at  the  best  info^nation  which  was   attainable,  during^ 

the  time  we  were  considering  this  question  after  having  examined  the  Pun^ 

dits  in  Court,  and  I^as  satisfied  at  last,  that  in  the  case  of  a  widow,  there^ 

il»  not  any  distinction  made  by  the  Hindoo  law,  between  movable  and  t»|*^ 

•  .  ..'...♦  ^  ^ 

iii(t>0a&/e  property  in  her  hands.  ,    .    ,.    .j 


'  Two  cases  which  were  tqed  before  the  Supreme  Court  may  s^ve  to.^ 
illustrate  this  question,  as  it  relates  to  immovable  property  .—They  were  both , 
iti  Biecimtht.  The  first  was  tried  on  theOtb  of  November,  1816,  and  waa . 
John  Doe  on  the  joint  and  several  demises  of  Kisnogovind  Sein  and  Tora-  ^ 
IHonee  Do$$ee  v.  Gmganarain  Sircar.  Kisnocaunt  S^eiuy  the  bjrother  and^ 
<)tie  of  aft  undivided  family  with  jltimoWi7tW  (one.  of  the  lessors  of , 

the  Plaiutiff,)  died  in  1801.  He  did  not  leave  any  issue,  but  left  two  widows 
Oojulmonee  Dossee  and  Taramonee  Dpssee^  (now  one  of  the  lessors  of  the 
Plaintiff;)  surviving  him/ Oo/tf/Wite^  had  died  some  time  befpre  the  actiop..f 
was  brought,  and  it  was  alleged  tbajt  sh^^^Tiad .  m  he^  life  tinve,  mad^^  a^ 
eonveyance  of  the  premises  in  question  to  the  Defendant.   Kisnqgovin^i 
(tiie  lessor)  was  ncxiliQliitietOoJu^  death,  to  her  proportion  of 
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4be  estate  (tfJEiipfacaimr,  vlach  had  continued  to  be  undivided.  Onewit^ 
fiess  only ^aa  examined  ;  m  hen  the  courts  isatisfied  that  the  case  was  acv 
cording  to:  tbe  stiitement,  declaimed  a  decided  opinion  that  OopdfMnei 
iiad:nd.  tj^t.  to  tnake  any  grant  of  her  interest  in  the  estate  which  could 
enure  beyond  her  own  life'^-The  defendant  finding  that  the  grant  (which! 
it  now  appears  he  had)  from  Oojtdnumee^  would  not  avail  him,  declined 
AirtbiEir  fcoritest,  and  a  veidict  Was  g^iveil  foir  the  Plaintiff^ 

t   31ie  other  case  came  on,  (the  trial  lasted  several  days,)  on  the  25th  of 

June,   1817;  It  was  John  Doe  on  the  demise  of  RamimuHd  MuVhopodiok 

•  • 

V.  ItamlMsek  Dutt.      Noydn  Shd  hsA  been  dead  about  fifty  years.    He 
left  two  widi[>9es,  one  of  whom  bnrned  with  his  corpse;    The  other  Ppora^'- 
nee  Dossee  is  still  alive.         Noyan  Shd  not  having  l^ft  a  son,  and  one 
iKdoif  having  sacrificed  herself,.' the  other  CPoamfiea>  Succeeded  to  t&e 
Jtetate  of  her  husband— She  had  made  a  grant  of  the  premises  in  question; 
Co  the  lessor  of  the  Plaintifi*;  and  they  were  afterwards  seized,  and  sold: 
in  execution  in  satisfaction  of  a  judgement  which  had  been  repovered  ar^ 
gainst  ii^.    The  lessor  of  the  Plaintiff  had  been  in  possession,  but  disposr 
aessed.by  the  Defendant,  who  was  purchaser  at  the  SheriflTs  s^e,  and  th^  * 
present  action  was  brought  to  recover  the  possession.  . 

There  were  some  circumstances  in  this  case  which  were  calculi^ted- 

to  excite  suspicion.      No  pecuniary  consideration  had  been  given  by 

file  lessor  of  the  Plaintiff  to  Pooranee  Dossee.   '  She  Vas  said  to  have 

made  the  grant  to  him /or  the  benefit  of  her  kusband'sf  wti//he  (Rama^ 

Bund)  having  been  a  Brahmin.     It  clearly  appeared  however,  that  the. 

deed,  of  gift  had  been  executed  before  the  suit,  on  account  pf  the  costs 

ef  which  the  premises  were  sold,  bad  commenced;  and  it  ajbo  appeared 

jlhat  the  Pefendaut  had  notice  before  the  biddings  at  the.jSheriff's  salok 

cs 


•  *  ' 
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neere  entered  oi)»  that  the  lewOr  oCthe  Plaiii6ffwa8in|iM8es8ionof  tfie 
premises  by  virtue  of  a  deed  of  gift  made  to  iiim  of  them  by  Pooranei 
jpoisee — the  yerdict  of  the  Court  was  not  unanimooa.  Sir  Antony  BuUer 
and  I,  were  of  opinion,  (against  the  opinion  ^f  the  Chief  Justice)  that  th# 
Plaintiff  ought  to  recover,  and  he  recovered  accordingly. 

Had  a  proceeding  been  instituted  ^y  Paaraum  Ttmmtfkgnlnnt  Roma^ 
nund  Bundhapodia^  I  should  probably  have  been  inclined  to  think,  that 
^-om  a  want  of  consideration,  he  could  not  ho|d  as  against  her.;  but  as  Me 
%pas  still  alive^  and  examined  as  a  witness  cm  bdiudf  of  the  Plaintiff,  I 
bought  that  a  verdict  against  him,  would  have  amounted  to  4  denial  ot 
ker  right  to  dispose  of  the  property  in  question  for  ker  aum  Ufk. 

There  was  not,  I  may  venture  to  say,  any  disagreement  on  the  Benclip 
upon  th^  subject  of  Hindoo  law«  A  minority  of  the  Court  thought  that 

thare  was  not  any  fraud  which  ought  to  operate  as  between  the  parties  to 
the  pending  action — and  the  case  being  free  firom  fraud  as  to  thera,  thai 
the  Plaintiff  ought  to  recover.  It  was  admitted  by  all  that  a  grant  mad^ 
hy  her  was  good^or  her  life.  If  after  the  death  of  Pooranee  Dpssee^  the 
heirs  of  Noyan  Shd  shall  proceed  against  Ramttnmnd  MukhopoiUa^  th^ 
case  will  be  very  different ;  I  do  not  foresee  that  he  can  have  any  defence 
$»  against  them. 

In  the  year  1790  iheCourt  seems  to  have  thought  in  the  case  of  Diakhtmd 
Adie  V.  Kishoree  Dosseef  that  a  woman  (widow)  is  not  to  take  more  than  an. 
estate  for  life  in  the  mowMe  property  of  her  husband  ;  and  I  am  not  able, 
to  discover  why  it  first  b^anto  declare  the  iniifotc; — and  ttoMer,  entitled 
to  an  absolute  property  in  the  movable^  and  a  life  interest  only  in  the  inif* 
fioMAfo  estate. 


Jygul  Adie 
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Dcfssee  and  his  son  Kundolol  Adi$  sunriviog.  DidUhund^  the  boa  of  ATkh^ 
4olol  WM  the  complakiaiitt  NwuMol  haTing  died  before  the  bill  dMuI 
(led.  Qy  tbin  bill  J)Mkhutid cl^mted  the  whole  of  the  property  which  had 
belqoged  to  Jygvl ;  also  that  which  had  belonged  to  Nmuhlol^  it  having 
f)een  alleged  that  HuMtglol  had  acquired  separate  property  in  his  father'ff 

(Jvgtifs)  life  time,  and  after  JttguTs  death. KUhoree  denied  that  Nun^ 

cf(9^/had  acquire^  any  property  at  any  time  :  and  she  setnpawillofJtcgtJ 
by  which  he  had  appointed  her  his  executrix,  and  NundoM  his  executor,—^ 
^nd  giv?n  bis  estate  jointly  between  them :  under  this  will  she  insisted  that 
she  was  egititled  to  one  half  of  JuguTs  estate,  admitting  that  the  complain^ 
ant  as  son  and  representative  of  Nwutglot^  was  entitled  to  the  oilier  half; 
l|ut    claiming   the  right   of  management  of  hb   half  until  he  attsan*^ 
^  the  age  of  9ixteen  years.     He  was  theft  font  or  fire  years  old.    1  shall- 
l^ve  ipore  to.  say  on  this  mlQect  when  f  come  to  treat  of  wills' ;  in  the 
ipean  wbi]c,  I  mention  the  case,  merely  for  the  purpose  of  showing  theP 
opinion,  wbjycb.  the  Court  at  that  time  entertained,  respecting  the  right  of 
1^  woman  who  came  into  possession  of  her  husband's  estiate — ewn  by' 
ifiiunil*    JX  wa^  declared  that  Hialckund  (the:  complainant)  was  entitled' 
to  a  moiety  of  the  ei9(«a(;4ei      One  half  of  the  personal  property  (which  wa» . 
ir^ry  conside^ble)  was  ordered  to  be  paid  into  the  hands  of  the  Account- 
a|it  Gen^cal  of  the  Supreme  Court  for  his  use.     A  receiver  of  the  real  es» 
t^  was  appointed,  who  was  ordered  to  pay  one  half  of  the  rents,  issuer, 
axid  pviAtB  of  it,  into  the  hands  of  the  Accountant  General,  to  the  complain- 
ant's credit,-^and'the  other  half- to  the  Defendant  ( Kisheree J  during  her 
life,  to  be  disposed  of  by  her  as  she  thought  proper : — as  to  the  other  half  of 
tlie  personal  {»rop,erty-,  the  defendant  JTi^Aare^^was  declared  entitled 'to  it 
/or  ker  Itfe,  s^nd  it  was  ordered  that  such  (H^ortion  of  ;]t  as  was  not  in* 
Tested  in  Company's  securities,  should  be soc infested;  and  so  endorsed 
as  to  prevent^  l\er  froto  disposing  of  it,-^thal  ^aa  theloans  were  paid  off  at  the  - 
treasury,  tbe(monQy  sboy  Id  be  reinvested^  and  rendovsed  ^as  the  former  se*^ 
cnriti^  h^d  Iteenj^-aodrtbat^he  j^dtouid  be>ent«tled^  during  her  life,  to^draw 


22  ~  .:OF.  ISHEBITAKCE. 

I 

i}ie\intere8t|  atod  to  tise  it  at  lierx>i¥n  will  arid  plea^re--wi(K  respect  £4 
(he  profits  or  savings  which  hiad  been  made  since  the  death  oi  Jngul^  she' 
wa9  declared  entji^ed:  to  a  moiety  of  them»  in  her  oum  absolute  right  and 
at  her,  own  .  dfi4pa«i/f f-^^-and  the  Court  did^*  foilher  order  and  decree  that 
the  said  P^fendaati  Kishoree  Dossee^  is  entitled. to»  and  shall  have,  receive^ 
and  be  paidf  previous  to  any  divisiclH^  and  over  and  above  the  sums  hereia- 
V^^for^  mentioned,  froib.  the  joint  stock  of  the  said  estate,  and  to  be  at  her 
awn  disposal^  the  full  and  just  sum  of  Current  Rupees  sewntjf'-mne  thou^ 
9(iasd  three  hundred  and  sixteen f  fourteen  annas  and  twopie^  the  said- 
Kundolol  Adie  having  in  bis  life  time,  ^d  the  said  I>ialc/mnd  Adie,  since^ 

« 

^j8  death  of  the  said  Nutkdohl  Adie^  having  expended  that  sum  on  their 
separate  accounts,  from  the  joint  funds/' — The  above  is  part  of  the  Final 
J}ecree.  The  cause  was  loag  pending. in  Court.  It  appears  that  cause  was' 
fhown  on  the  6th  and  7  th:  of  Aprils  J7dd,  againat  a  rule  :vvhich  had  been^ 
obtained  on  the  2(Uh  of  October.  1703,.  and  that  the  Court  (April,  1795,)' 
4eclared  *\  the  Defendant  Kishoree.  Dossee  was  entitled  to  an  estate  fat 
hf^f  of  and  in  one  moiety  of  the  estates  bequeathed  by  the  will  of  Jngul- 
4die  d^c^ased,  w\th  JuU  permission  to  dispose  of  the  rents,  issues,  and' 
profits  thereof,  during  her  life^  and  with  ubrrty  to  brbail  into  the 

PJIINCIPAL    SUM    for  PIOUS  US£S  Or  OTHER  PURPOSES  with  THE  EXPRESS  ' 

PERMISSION  of  this  Court,  or  with  the  consent  of  the  said  Dialchund- 
Adie.  her  grandson,  after  he  shall  come  of  age.'' ^-^.V^.  It  was  this  rule - 
that  directed.the  R^stry,  &c.  of  the  Company's -securities,  so  asto  pre*  ^ 
veot  their  negotiation  wh^n  in  the  hands  of  Kishoree  Dossee. 

.  .    .  ■   ' 

:  The  whole  of  the  proceedings  in  this  case  are  not  perh^s  quite  recon«  ' 
cilable  with  other  decisions  which  have  since  taken  place  in  the  Supreme  - 
Cpurt«  It  seems  clear  that  the  grandmother,  (Kishoree  Dossee)  had  such  -' 
a9  interest  in  the  real  estate  as  would  have  entitled  to  her  to  a  partition,  - 
aod  if  sh^  bad  insisted  upon  one,  that  she  might  have  got  into  the  receipt 
o^the  rents,  £(c;  of  one  half,  of  the  landed  property^  and  got  rid  of  the  ^ 
receiver,  so  far  as  she  was  concerned. 
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This'  wad  tbe  (5ase  bf  a  will— ^nd  the  right  of  Hindoos  to  make  willa 
had  not  ^  then  l^een  so  AiUy  recognized  by  the  Supreme  Court,  as  it  hai 
}>een  since,  :  The  subsequent  decisions  warrant  us  in  thinking,  that  such 
an.instrument  Would  ndw  h^ve  a  4nprd  enlarged  operation  in  the  widow's 
favor ; .  but  it  seetns jat'that  time,  to  have  been  assumed  that  a  widow  could 
i^ot  take  \more'  than  a  /|i^  tn^^^e^/  in  the  estate  of  her  husband.  The  Court 
must,  I  cpnceiye,  haYe.been.misled;.  by  adverting  to  the  law  which  would 
have  applied  if  she  had  taken  upon  partilionf  or  in  consequence  of  her 
httsbajid's  dioih^withoutvaal^  iaslie.  \  'But  be  this  as  it  may,  I  mention  the 
ease  for  the  purpose  of  proving  what  it  questionably  does  prove ;  namely, 
that  the  widow's  jiower  over '  the:iiiot;ai&,  was  put  upon  the  satnefooting^ 
with  her  power  over  the  ifiuiMra6/e,  property ; — and  it  was  declared  thattllier 
consentof  her  ^r^dson  ^fter  he  came  of  age,  or  the  express  permission  o^ 
ttie  Couict  (whose  ward  the  grandson  was)  during  his  minority,  was  neces'-^ 
sary  for  the  purpose  <>f  einabling  tjhe  gr^dmother  '*  /o  break  hHo  the  prin^^ 
eipalsum^^'  even  for  **  pious  uses.'* 

• .  I  cannot  but  wish;  that  the  lilwj'as  It  was  certainly  understood  to  exist/ 
in  :the  em^  *ot'  X)o9inQthJB^sax^  Bj/sdack  against  Hoi^U^ 

sOondmreeDMsee  may  he  adh^red'to^   '     The  Judges  were  satisfied  that  a 
distincfeion-  betwieen  movable  snA' immovable  property  in  the  hands^of  awi->^ 
A)w  .was  'gr^udfess.-<-The-  hardships  which  in  former  times  might  haW 
aUsen,  Jby  ^preventing  a  widow:  fr<wn  breaking  in  upon  the  principal,  caii-- 

net  noW'be  ajiprehehdckl  r-^we  have  now  public  funds  in  vhtch  the  monejr* 

■  *        .    »     r^ 
may  be  placed,  'and   from  which  the  widow  tnay  be  secured  for  her  own" 

use,  as  mnch  <aS'  can  be  made  of  her  hu5»band*s  pi"dperty  ;  and  as  much 

probaWy, '  as^  hfe,^  hiad  he  lived,  w6nM  have  expended.       *  Therig-A/  of  l*iV 

next  of km\t<^  dbcceed  after  the  widow's-dieath;  Aii^  neter  been'^questionMv^ 

—If  she  pleases  to  make  gifts  to -fi/a^awiiwi- and  to  perform^Mtrjt^orii^ 

duties^  they  will  not  be  the  less  meritorious  for  having  been  performed  at 

l«ttSMr)oiAMtotiediiBR^       or  the^  meire^  so,  i^<^^m]^l)^4^erf(^ 

fraud  of  the  Reversioner* 
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I*  ifl,  weare  told,  immoral,  sinful,  forbidden—^nd  therefore  I  shot^ld  hope 
Ubgxtl^fQT  a  widoirto  deprive  her  husband's  heiris  of  the  estate^  by  gi^ 
ing;  it  away  in  her  life  time^-^but  some  Pundits  say  No.-— Immoral,  and 
■inful^  and  forbidden  we  admit  it  to  be,^— }^t  being  done,  itr  in  ifalidinlafic.  -^ 
That  18^  the  brothers  have  a:n^Atto  succeed^  and  a  sister-in-law  has  a 
right  to  out. them  off  from  the  succession*  The  property  is-jjy  law  to  ba* 
preserred  for  them,  and  she  iy  law  m^  squander  it  away  at  her  pleasuK* 


Landed  property,  if  it  cannot  be  kept  in  the  h^uids  of  a  widow;  mayt 
be  recovered  from  those  of  her  alienee.  And  what  reason  is  there  in  the 
law*  which  declares  that  the  next  in  remainder  may^be  irretrievably  cheat* 
ed  out  of  his  interest  in  iiioii^,~*yet  enables  him  to  do  himself  justice  if  ar 
4raud  should  be  attempted  by  the  disposal  of  land  to  his  prejudice?^  As  t<» 
the  widow  herself,  it  is  surely  enoiqsfa  ^^  expose^  h^r  to  impoirta^e»  an^ttf 
ismffer  her  to  be  ci^pled  out  of  every,  thin^  that  is  kef  awm  ■• 

1  remember  to  have  been  much  affected  when  Tooranee  Doseee  came 
to  give,  evidenoe  ta  the  Ejectment  of  which'  I  have  'spfokem  •  It  waapfov* 
ed  that  she  had  given  gold  ornaments  and  money  to  the  JBroAmtiif— |ier% 
baps  all  that  she  liad.  They^  told  iier  however,  that  it  was  necessiry  to  'givn  * 
land  also.    When  she  was  examined  aa  to  her  interest  in  the  qAesti^m,  AhU  ^ 
said  with  great  simpUoity  that  it  **  was  usual  to  give  to  4ks  JBrahmimf  hut  > 
never  to  take  any  thing  yroit^  /Ami  until  a  person  was  driven-to  tie  last  * 
f»sh.''     She  ws^  now  old  and  decrepitr  She  had*  given  away  property  ta 
il|e  amount  in  value  of  many  thousand  Rupees,  and  when  she  was  press* 
ed  for  an  answer  on  the  ground  of  her  interest,  she  said  she  thought  it  like^ 
ly»  if  the  plaintiff  recovered  in  this  aotion,  that  the  man  to  whomi  she  had  - 
given  all,  might  allow  her,  as  be>ha4-4Uowed  h^  before^  to  aqu«t  herself' 
dowA  in  a  pomer  of  the  housot 

Considenng  .the  Mpjwwuew  o£  soj^  cretttar«8»  md  tile  wtBre  -of  ilioM  • 
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into  whose  hands  they  are  likely  to  fall,  I  cannot  but  think  that  Courts 
of  Justice  ought  to  interpose  their  authority  as  far  as  the  law  will  allow  ;-— 
and  I  believe  it  will  allow  of  their  securing  the  principal  for  the  next  of 
kin,  giving  to  the  widow  its  annual  produce  during  her  life.  Such  a  mea- 
sure, if  she  b  to  be  plundered,  would  make  it  the  interest  of  her  plunderr 
er,  to  treat  her  with  humanity  and  care.  But  the  influence  of  JBrahmins^ 
the  terror  of  her  ghooroo  or  spiritual  teacher,  and  the  cupidity  of  her 
relations,  operate  so  powerfully  upon  her  weakness ;  that  it  is,  in  my 
judgment,  the  duty  of  our  Courts  to  adopt  some  means,  whereby  the  ex- 
pectant may  be  secured  in  his  rights,  and  the  widow  herself  protected 
against  such  a  host  of  assailants.* 

If,  upon  the  death  of  a  Hindoo^  his  sons  shall  all  be  under  age ;  the  mother, 
or  mothers  of  these  sons,  shall  manage  the  estate  during  the  minority.  If 
tliere  be  a  son  or  soas  by  one  widow  only,  that  widow  shall  manage  un- 
til her  son  or  one  of  her  sons,  shall  attain  the  age  of  sixteen  years  ;  and 
this  she  shall  do  although  her  husband  left  other  widows,  if  they  are 
childless,  or  mothers  of  daughters  only. 

If  there  be  four  widows,  two  of  them  mothers  of  sons,  one  the  mother 
of  daughters  and  one  childless ;  the  two  mothers  of  sons  shall  manage 
jointly  in  exclusion  of  the  other  widows,  until  a  son  of  one  of  them  shall 
attain  the  age  of  sixteen  years. 

This  is  the  Hindoo  law,  as  it  prevails  in  the  Supreme  Court ;  but  by 
the  Regulations  of  Government,  which  are  law  in  the  Mofussily  the  mino- 
rity of  sons  continues  until  they  attain  the  age  oi  eighteen  years. 

*  I  find  the  followinir  passage  in  the  Duttika  Mimama,  '*  Since  the  power  of  widows  is  fixed,  to  . 
be  that  of  using  property  during  their  livesy  it  is  established  that  theg  have  not  power  to  adopt  a  son,''    It 
viil  be  observed  that  tliis  is  a  genera/ proposition,  applied  to  the  subject  of  adoption  in  pRrticnIar; 
ftn  1  that  the  power  of  adoption  is  denied  to  widows,  because  their  power  as  to  property,  is  that  of  using 
it  for  their  lives  onlg, 
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For  the  purpose  of  paying  debts  contracted  by  the  deceased  husband  • 
his  widow,  or  widows,  may  sell,  and  make  a  good  title  to,  his  estate,  or 
a  competent  part  of  it.  She  or  they  may  also  raise  money  by  sale  or 
otherwise,  if  it  be  necessary  for  the  maintenance  of  the  children,  or  for 
the  due  performance  of  religious  ceremonies,  or  for  other  necessary  family 
purposes. 

The  power  of  their  mothers  will  cease,  upon  an  attainment  of  one  of  the 
sons  to  the  age  of  sixteen  years ; — and  an  adult  brother,  during  the  infan- 
cy of  his  brethren,  will  have  the  same  power,  which  the  mothers  possess^ 
ed  during  the  infancy  of  all. 

Contracts  made  by  the  managing  member  of  an  undivided  family,  are, 
generally  speaking,  valid,  and  binding  on  the  other  members  :  but  this 
must  be  understood  as  applying  to  such  contracts  as  have  been  necessarily 
made ;  or  such  as  have  been  entered  into,  in  the  course  of  the  family's  trade, 
dealings,  or  concerns.  Fraud  will  vitiate  all  such  contracts  and  give  the 
members  defrauded,  a  remedy  against  the  manager,  or  the  parties  with 
whom  he  shall  have  dealt,  as  the  case  may  require. 

In  the  Supreme  Court,  Frauds  among  Hindoos,  and  among  British 
subjects,  have  always  been  considered  and  determined  upon  the  same  prin- 
ciples. 

It  has  been  ruled  by  the  Supreme  Court,  that  the  purchaser  of  joint 
property  from  one  of  an  undivided  family,  must  look  to  the  necessity  for 
selling  which  existed  at  the  time  of  the  sale,  and  even  to  a  proper  appli- 
£ation  of  the  purchase  money. 

Nonclaim  by  the  infants  after  an  attainment  of  their  age,  will  be  con- 
Btrued  into  an  acquieacence  in  the  sale.     This  is  reasonable  and  consonant 
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to  the  niles  of  Hindoo  law.  Four  years'  nonclaim,  after  an  attainment  of 
full  age,  is  the  term  which  is  said  to  bar  the  right  of  recovery  from  a  pur- 
chaser— but  this  supposes  the  sale  to  haVe  been  made  from  necessity,  and 
without  fraud.  Many  circumstances  may  be  connected  with  the  transac- 
tion, which  will  either  lessen  or  enlarge  that  period  ;  such  as  absence  of 
the  claimant,  or  his  being  under  some  special  disability  upon  his  com- 
ing of  age — ^his  being  fully  apprised,  or  in  a  state  of  ignorance  as  to  his 
rights — his  having  permitted,  or  prohibited  an  expenditure  of  money  by 
'  the  purchaser,  upon  the  premises ;  in  short  every  thing  may  operate,  as  it 
shall  tend  to  indicate  good  or  bad  faith  in  any  of  the  parties. 

It  is  necessary  that  such  a  power  as  the  one  I  have  mentioned,  should, 
■  durii^  the  incapacity  of  some  of  the  family,  be  vested  in  those  who  are 
capable  of  conducting  its  concerns ;  and  as  such  a  power  is  liable  to  be 
abused,  it  is  certainly  proper  that  its  exercise  should  be  examinable,  and 
<hat  those  who  are  excluded  from  interference,  should  be  protected  against 
fraud  or  collusion. 
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I  SHALL  here  confine  myself  to  Partitions  made  by  the  partitioning 
parties  ihemselvesj  or  enforced  by  one  having  a  share  in  an  undivided  eth 
tate^ — and  the  immediate  consequences  of  such  partitions  when  so  made. 

Partitions  made  among  others,  by  the  sole  owner  in  possession,  may  be 
more  properly  noticed  when  I  come  to  treat  of  wiilSf  gifts^  or  unequal  ^is^ 
trilmiion. 

To  this  chapter  I  shall  subjoin  some  decisions  of  the  Supreme  Courts 
which  may  throw  light  upon  the  subjects  of  Inheritance  and  Partition. 

The  right  of  a  great  grandmother  to  a  share  of  the  estate,  upon  a  parti- 
tion made  of  it  by  her  great  grandsons,  is  no  where  recognized  in  the 
Hindoo  law.  Between  such  parties  it  is  not  indeed  likely  that  a  question 
should  ever  arise— none,  that  I  know  of,  has  hitherto  arisen — But  whe* 
ther  it  be  that  this  is  a  casus  omissus — or  whether  Hindoo  legislators  thought 
it  impossible  that  a  woman  could  live  until  her  great  grandsons  divided 
the  estate — or  whether,  contemplating  the  possibility^  they  thought  she 
ought  not  to  be  entrusted  with  property  after  having  attained  such  an  age, 
must  be  left  to  conjecture — The  fact  is  certain,  that  there  is  no  provision 
made,  by  which  the  great  grandmother  can  claim  any  share,  in  case  of  a 
partition  of  the  estate  by  her  great  grandsons — By  moral  obligation  how- 
ever, they  are  bound  to  support  her — and  this  is  a  duty^  the  performance 
of  which,  might  undoubtedly  be  enforced  in  the  Supreme  Court. 
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A  woman's  right  to  a  share  of  the  estate^  if  even  one  of  the  partitioning 
parties  be  k  great  grandson,  is  no  where  expressly  declared. 

In  the  case  of  Gooroopersaud  JBose  v.  Seebchunder  JBose^  &c.  the  right 
of  a  woman  to  come  in  for  a  share  upon  partition  made  by  her  son  and 
grandsons  was  questioned. — I  shall  have  occasion  to  advert  to  this  case 
again.      In  the  mean  while  I  shall  say,  that  the  opinions  of  such  Pundits 
as  were  acquainted  with  the  contending  parties^  ran  in  opposite  directions* 
— some  affirming  the  woman's  right  to  a  son^s  share,  and  some  denying 
her  right  to  any  share.    The  case,  so  far  as  it  relates  to  the  present  point, 
was  shortly  this,   Kisnoram  Bose  died  leaving  two  sons,  viz.  Goorooper^ 
saud,  the  complainant,  and  Muddungopaul^  who  before  the  filing  of  this  bill 
had  died,   leaving  six  sons.— Kisnoram  left  a  widow,  named  h'hunjunnee 
DosseCf  who  was  the  mother  of  Gooroopersaud  and  MuddungopauL — Upoa 
a  partition  prayed  as  between  Gooroopersaud^  and  the  sons  of  Muddungo* 
paul,  (that  is  between  K'hunjunnee's  son,  and  her  grandsons,)   the  qoesti* 
on  arose.     It  was  admitted  by  all  the  Pundits^   that  she  would  have  been 
entitled  to  one- third  of  KisnorofoCs  (her  husband*s)  estate,  if  the  partition 
had  been  made  by  her  sons  Gooroopersaud  and  Muddungopaul.    The  una- 
nimity of  this  concession  may  perhaps  be  accounted  for,  as  it  did  not 
afiect  the  interest  of  any  one  of  the  litigants,  or  make  any  advance  to* 
wards  a  termination  of  the  contest.      As  to  the  point  at  issue,   some  Pun- 
dits  declared,  the  partition  having  been  postponed  until  after  the  death  of 
JUuddungopaul,  that  K' hunjunnee  MdiS^ot  entitled  to  any  share.   Others 
declared  that  her  right  was  the  same,  partition  having  been  made  between 
her  son  and  grandsons,  as  it  would  have  been  had  the  partition  been  made, 
in  the  life  time  o( Muddungopaul,  between  her  two  sons.      In  point  of  m- 
irinsie  authority,  these  Pundits  were  equal,  and  they  seemed  equally  well 
ibrtified  by  commentary  and  text.      The  Court  made  further  enquiry,  and 
•obtained  the  best  information  ;— we  were  ultimately  satisfied  that,   upon  a 
.partition  by  her  son  and  grandsons,  K'huujunnee  was  entitled  to  share,  as 
she  would  have  been,  had  the  partition  bcou  made  by  her  sons. 
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Since  that  time,  I  have  had  sereral  conferences  with  the  Supreme  Court 
Pundits  on  the  subject  of  a  woman's  right  to  a  share,  if  one  of  the  partis 
tioning  parties  should  T)e  a  great  grandson.  They  have  invaribly  said 
that  the  law  is  silent ;  but  that  from  reason  and  analogy,  she  wight  to 
have  a  share,  and  if  such  a  question  arose,  they  supposed  it  would  be 
decided  that  she  should  have  one.  Yet  it  would  seem,  to  entitle  her  to 
a  share,  that  there  must  be  some  more  proximate  descendant  than  a  great 
grandson,  party  to  the  partition — for  if  the  partitioning  parties  be  all  so 
remote  as  great  grandsons,  k  does  not  appear  that  her  claim  can,  in  any 
manner,  be  supported.  The  Pundits  are  of  opinion,  if  one  of  her,^ofi9be  a 
party,  that  she  aught  to  have  a  sons  share — and  if  her  sons  are  all  dead, 
Und  one  of  her  grandsons  be  a  party,  that  she  ought  to  have  a  grandson's 
share.  This  is  conformable  to  the  principle  of  partition ; — for  in  a  division 
between  her  son  and  her  grandsons^  she  will  midoubtedly ,  be  entitled  to 
the  share  of  a  son. 

It  is  well  established  that  she  is  entitled  to  a  share,  if  her  sons^  her 
grandsons^  or  her  sons  and  grandsons  should  divide  the  estate — And  as 
there  is  nothing  to  exclude  her  in  case  of  a  more  remote  descendant  being 
a  party  to  the  Partition  ;  it  is,  I  think,  both  reasonable  and  just  that  she 
should  have  her  share,  although  such  a  person  should  chance  to  be  one  of 
the  Partitioners. 

a       •  '  t 

I 

An  expedient  for  the  escape  from  difficulty,  is  seldom  wanting  to  a 
Pundit ;  and  it  is  said  by  some,  that  the  Sanscrit  word  **  Pootro^''  mBj  be 
construed  ** grandson''  or  **  great  grandson.''  Such  a  construction  might 
indeed,  readily  rid  us  of  all  embarrassment;  for  it  would,  without 
doubt,  give  a  share  to  the  great  grandmother,  even  if  her^^ea^  grandsons 
were  the  most  proximate  parties  to  a  partition,  just  as  it  would  do,  if  the 
partition  had  been  made  by  her  sons.  But  what  share  is  she  to  take  if  her 
^eol  grandisons  are  the  Partitioners  I     If pootro,  be  invested  with  the 
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8i<ynification  contended  for,  she  will  take  the  share  of  a  son — and  that 
cannot  be,  because  it  is  provided  that  she  shall  be  entitled,  the  grandsons 
diyiding,  to  ^grandsons  share  only.  This  consideration  would,  I  conceive 
of  itself,  be  sufficient  to  deprive  such  ingenuity  of  all  its  force. 

For  my  own  part,  I  prefer  the  known  rigours  of  any  law,  to  the  incerti- 
tude of  arbitrary  interpretation — and  the  attempt  to  which  I  have  alluded, 
if  successful,  might  justify  us  in  giving  any  meaning,  to  any  words.  If  in- 
deed it  could  be  shown  that  pootro  was  the  only  word  by  which  son, 
grandson,  and  great  grandson  were  expressed  in  the  Shastras^  the  attempt 
made,  might  be  entitled  to  some  notice — or  if  it  could  be  shown  that  the 
word  pootro  was  used  when  grand  son  or  great  grand  son  was  evidently 
signified,  we  might  consider  it  worthy  of  some  attention — but  there  are 
three  words,  "  Pootro,"—"  PowlrOj' — and  " Pro-powtro,'' — "aSWii,"-— 
<*  Sons^on'' — and  **  Sons  Sons  son,''  each  severally  applied  throughout  the 
Sha^tras  to  the  different  persons  intended  to  be  designated — and  where  a 
partition  among  grand  sons  is  spoken  of,  Powtro^  or  son^s  son  is  the  term 
applied.  I  have  therefore  resisted  this  effort  to  get  at  that,  which  may  be 
considered  by  some  as  a  desirable  conclusion. 

I  have  assigned  her  a  share,  although  \\et  great  grandsons  may  be  a* 
mong  the  Partitioners,  provided  some  of  her  tnore  immediate  descendants 
are  parties,  or  some  one  more  immediate  descendant  is  a  party,  to  th« 
partition  ;— but  I  thought  it  proper  to  state  all  the  authority  upon  which 
I  have  done  sou 

The  interest  which  a  tnother  has  in  property  itaken  by  her  upon  Parti- 
tion,  is  not  at  all  satisfactorily  defined  by  the  Hindoo  law.  In  this  case, 
as  in  almost  every  other,  the  texts  admit  of,  and  have  received,  different 
constructions.  By  some  Pundits,  it  has  been  declared  that  she  takes  an 
idnolute  estate — and  that  her  proportion  is  at  her  own  free  and  unrestrict- 
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eel  disposal—By  others  it  i»  held  that  she  takes  an  interest  /or  life  only  ; 
and  that  upon  her  death,  her  proportion  will  revert  to  the  parties,  or  their 
representatives,  from  whom  she  took  her  share  when  partition  was  made. 
— By  others  a  distinction  between  real  and  personal  (movable  and  immov' 
able)  estate,  haa  been  set  up ;  and  they  affirm  that  she  takes  the  movable 
absolutely f  and  the  immovable/or  life  only. 

Generally  speaking,  movable  and  immovable  property,  are  subject  to  the 
same  rules. — It  is  said  that  a  wife,  who  receives  a  gift  of  immovablepro^ 
perty  from  her  husband,  shall  not  have  the  control  over  it  until  after  his 
death, — but  that  movable  property  shall  be  at  her  own  disposal,  from  the 
time  of  the  gift,  and  during  the  life  time  of  her  husband  (the  donor.) — 
This  may  be  called  an  exception  to  the  rule,  although  it  is  certain  that, 
be  who  gives„  may  annex  what  conditions  he  pleases  to  the  gift. 

It  has  also  been  said  that  immovable  property,  if  ancestor ial^  is  not  to 
be  dealt  with  in  unequal  distribution,  as  immovable  self' acquired,  or  mova^ 
hie,  however  acquired,  may  be, — but  I  doubt  the  validity  of  such  a  doc- 
trine, even  up  to  this  extent, — and,  considering  all  that  has  been  adjudi- 
cated upon  the  subject,  I  think  reason  to  doubt  will  sufficiently  appear. 

I  have  been  unable  to  discover  the  authority,  (and  I  believe  there  is 
tiot  any)  upon  which  a  distinction  between  movable  and  immovable  pro- 
perty, coming  to  a  widow  by  the  death  of  her  husband,  or  to  a  woman 
by  partition  made  among  her  descendants,  can  possibly  be  supported  ;^- 
nor  do  I  believe  there  is  any  authority  for  saying,  that  a  female  who  so 
takes,  shall  have  more  than  a  life  mterest  in  either. 

When  there  was  not  any  way  by  which  money  could  be  secured,  so 
as  to  give  such  parties  the  interest  of  it  for  their  lives  ;  and  when  it  there- 
fore, became  necessary  to  entr<ist  them  with  a  possession  of  the  princi- 
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pal,  it  might  hare  been  inferfedf  that  they  had  a  rigpht,  ite  they  ceri^ualy  had 
ft'  ponver,  to  diminish  the  capitals 

r  ^ 

The  Pundits^  (always  excepting  giftg  made  to  BtnJmiins^  and  okh&t 
ptoiis  donatioiiSy  pious  because  Arahmins  receive  the  benefit  of  them,) 
inform  us  that  it  is  immoral  smd  sinJiU  in  a  woman  to  reduce  the  prop^^ty* 
of  which  she  may  have  come  into  possession,  by  the  partition  of  an  estate, 
or  the  death  of  a  husband ; — ^yet  some,  indi3ed  most,  of  them  add,  that  ber 
tiCt,  if  she  does  so,  is  valid.  ' 

The  maxim  ^\quod  fieri  not  debet ^  sed  factum  vdk('  is  of  general,  if  not 
universal,  application  in  the  Hindoo  law  ;-^and  depredation  upon  property 
in  such  hands,  must  ne<;essarily  be  promoted  by  a  recognition  of  the  prin*^ 
ciple ;  for  the  embezzler  is  free  firom  restrainti^  and  the  receiver  protected! 
Ugainst  retribution. 

In  almost  every  hook  .upon  Hindoo  law,  we  have  instance?  to  prove  thd 
influence  of  this  maxim.      In  the  Xhiyahfuiga  we  tod,  ^'  But  the  texts  of 

Vjfosa  exhibiting  a  prohibition^  are  intended  to  show  a  moral  offence  :*'—<• 

•  '  '  ■  •  •  ,       *  . 

•*  They  are  not  meant  to  invalidateWiQ  sale  or  other  transfer." — So  likewise 
other  texts  must  be  interpreted  in  the  same  manner* — *^  Therefore,  since 
it  is  denied^  that  a  gift  or  sale  should  be  made^  the  Precept  is  infringed  hf 
makiqg  one  ;^— but  the  gift  or  tranter  is  not  null:  for  a  fact,  cannot  be 
mitered  hy  a  hundred  texts  J' 


Here  we  are  to  suppose  all  the  parties  conusant  of  the  circumstances^ 
M  well  aa  of  the  preeept^-^nd  we  have  only  to  ask,  is  it  reasonable  that 
goods  shall  be  withheld  from  their  o wner^  by  a  man  who  with  a  know- 
ledge of  their  having  been  stolen,  had  received  them,  because  the  theft 

cannot  be  nullified  by  a  restitution  ?-^ 

- . '       '    .        '  *••>»•*■       '       ...»  .    , 
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i  XJpon  t&&  words  ^^ajkcleannoi  be  altered  by  a  hundred  leo^f^/'  th^re^i^a 

r 

note  by  Raghanandana^  (author  of  the  Dayatalwaj)  which*  on  account  of  its ' 
singular  felicity  in  the  way  of  illustration,  may  be  thought  worth  trans* 
gibing.    He  says,  *^If  a  .BraAman  be  slain^  ike  precept^  'Slay  not*  a  JBruA^ 
inafif^  does  not  annul  the  murder :  nor  dQes  it  render  the  killing  of  a  JBraii* 
Mana  impossible.     What  then  ?  It  declares  the  Wn." 

»■'■•• 

•  This  exquisite  gloss  Js  firom  the  pen  of  Rughunandef^f^  whose  compilati* 
on  of  Hindoo  law,  Sir  William  Jones  says,  approaches  nearly  •  in  method 

and  in  merit,  to  the  Digest  of  Justinian. 

I  •  •   •        .....  •  .  . 

^  The  Supreme  Court  has  at  all  times  limited  the  interest  taken  by  a  mo« 
ther  or  a  widow  in  immovable  property,  to  an  estate  for  life.  The  proper* 
ty  of  many,  perhi^s  of  most,  Hindoos^  consists  chiefly  of  nioney,  jewels, 
and  securities,  or  merchandise.  They  ei\joy  neither  privil^ie  norfiran* 
chise  from  the  possession  of  land ;  all  are  alike  considered  merely  ni 
wealths  9nd  if  it  be  not  considered  ,mQre  reasonable  that  the  reversioner 
should  be  defrauded  out  of  one  species  of  wealth,  than  out  of  another, 

it  would  surely  be  better  to  put  them  all  upon  the  same  footing,  unlesi^' 

'■■••■•••••.  .-f'  _♦ 

it  can  be  shown,  as  I  am  sure  it  cannot,  that  the  law  is  explicit  and  mam* 

fest,  securing  expectants  in  one  case,  and  leaving  them  defenceless  in 

the  other* 

From  what  has  already  taken  plaee,  if  the  next  in  expectancy  were  to 
file  his  bill,  alleging  that  a  widow  or  mother  in  possession  of  moooUi 
property,  was  making  away  with,  or  wasting,  it  to  his  prejudice,  and  if 
)ie  were  to  establish  such  a  case ;  I  believe  the  Supreme  Court  would 
some  way  preserve  it  from  dissipation  and  waste; — ^that  it  would  be 
ordered  into  the  Accountant  General's  hands,  or  otherwise  secured  for  Ihf 
reversioner.  1 

I  do  not  desire,  and  I  believe  I  could  ttot  obtain,  any  advantage  from  those 
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(wecepts*  by  irbicb  a  JBFmifoa  woman  who  has  lost  ]l^er  Inisband,  is  enjoin-* 
td  to  a^  asc^Q  .lif^,  by.  which  the  use  of  qrnamei^ts  is  forbidden ;  and  tl^at 

which  is  most  spare,  and  most  homely  in  diet,  and  }n  clothing,  prescribe. 

*'*    '"■ ••     -      rf 

ed ; — for  if  she  should  be  inclined  to  voluptuousness,  we  might  be  told  of 
ker  freedom  from  secular  restraint— tl^at  she  w^s  sinful  in  tran^^essing, 
but  had  ueyerthelesB  a  right  tp  txans^ess, 

i .  In  the  case  of  Dialchund  Adie  v.  KifiAaree  Dosspe^  the  Supreme  Court 

■•    '■  ■  ■       » 

put  m&uable  and  immovable  property  upon  the  same  foQtingj,  ^xlA  declared 

that  a  woman,  althomgh  taking  under  the  mil  0f  ^er  husbim4i  was  not  en* 

titled  to  more  than  «  life  interest  in  either.       The  propriety  of  this  decisi* 

on,  Qhe  haying  claimed  under  a  will,  may  well  be  questioned «      The  pro^ 

perty  of  the  Testier  had.bc^n  acquired  by  himself^  and  lookinjg^  at  the  de^ 

cree  in  any  point  of  view,  it  cannot,  in  my  humble  judgment,  be  recon* 

idled  to  thcf  principl^a.by  w)uc^;the  Cpurt^  upon  other  qccasions^  appejmsi 

to  hare  been  guided,    llie  cause  vras  for  many  years  pending,  zpA  the 

*  •  t  If 

ftikal  decree  was  proAPuj^ced  ii^  17j99.     Such  questions  had  very  rarely' 

fteen  agitated .  before  tjiis  period,  and  it  seems  to  have  been  tbougiit,  thar 

^_  '  -  ■•  .  ^ 

%  Hindoo  woiban  Qoi44  not  take  a  greater  interest  t)ian  one  for  her  life» 

• ....    ^      . ,  ,   '  .       J. 

ia  Miy  ito<Tij^i(lo^.  of  property «     If  the  distinction  which  afterwards  arose^ 

•  •  I* 

(whence  it  sprung  I  know  not,)  had  then  existed,  the  Couiit  could  not  but 

•  •        ■' .  •  '    .'.■.,'    ,\    .  ■,  '    .  » 

have  declared  the  legatee  entitled  to  an  absolute  interest  in  the  movable 
estate  of  her  husband- .   JBy  the  effect  which,  is  .now  given  to  the  wills  of 
JRii^doCfii  ^he  Tvould,  1  presume^  at  this  day,  be  declared  entitled  to  an 
'^HhsoliU^  inl^re^t  in  the  whole— rboth  movable  and  immovable.      ' 


.lit 


*  »  *»  •. . 


i.  hk. her,. $f^yrfif^  ifye  relief  upon  her  right,  under  t|^e  will  of  her  hus- 
band, to  a  moiety  of  all  his  property.  This,  as  will  appear  when  I  comi^ 
to  treat  of  wills ;  was  given  to  her  in  the  most  express,  and  unamDiguous 
#HrIIH^'^b^t  her^claim  waa  4isi:eg;ard,cd  by  the  Co^rt^    I  now  advert  to  the 

Ba  »    .       :•  V 

^-*  'J  ...i.  ,,.  v/. ..  ■■...,.• 


-.> 
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■■  .  '  r  - 

case,  merely  for  the  purpose  of  shoving,  that  in  the  yelir  1700,  the  Court 
*d  not  make  any  distinction  between  numMe  «ad  immovable  pw^ertj  in 
the  hands  of  a  Hindoo  woman. 

After  that  period,  a  distinction  originated— and  widows  claiming  as 
heirs  of  their  husbands,  and  mothers  taking  npon  partition,  were  held  to  be 
entitled  to  movable  estate  absolutely,  and  to  immovable  for  life  only.  TFi- 
4pws  and  mothers  so  taking  respectirely,  hare  always  been  considered!  to 
stand  upon  the  sdine  footing  in  point  of  interest — and  in  the  case  of  Casi*' 
noth  Bose  and  RamarioCh  JBose  Vigzinst  Hoorasoandaree  Dossee^  it  wastbe 
opinion  of  the  Cbiirt  upoii  a  bill  of  review,  that  a  widow  taking  by  the 
death  of  her  husband,  was  not  entitled  to  more  than  an  «st$ite  for  lifem 
either  movable  or  immovable  property.  This  was  in  tiie  year  ISia* 

Ilow  the  Court  came  to  distinguish  between.  meM^fo  ai^d  immovath 

»       .  .        . 

property,  with  reference  to  the  ir^ts  of  widows^  or  of  MQlA^rt,  lam.nol 

igA  I  hs^ye  before  intimated)  at  all  informed.      The  Hindoo  law  is  not  ctaffit 

ci^tly  explicit  upon  the   subject,  to  justify  such  a  distinctioBr-*aiid  & 
«  ■      "  , 

must  be  admitted,  that  giving  these  parties  a  life  interest  only,  in<each  spe^ 

cie^  of  ^tate,  will  be  more  just  as  it  relates  to  others,  and  more  beneficial 

a§it  relate^  to. themselves.  ) 

« 
The  widow  is  generally  instigated  by  her  own  relations  io  demand  a 

partition  of  the  estate  ; — or  she  is  rather  a  tool  in  their  hands,  with  which 

they  may  work  out  their  own  gains  : — ^give  her  the  interest  of  Imt  husband!s 

wealth  far  her  life,  and  she*  will  be  maintained  as  she  had  been  before  his 

i^^eath  \ — give  her  the  principal,  and  she  will  be  piHi^ged  out  of  tkemeanb  of 

subsistence* 

As  to  the  mother i  she  herself  cannot  mov^  t<^w«)rds^  psrti^oii';  bvtlvsr 
son  who  may  have  an  ascendancy  over  her^  can  enforce  it.        The  Qonse- 
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qnence  is/that  (his  soqt  tnay  ditide.im  ei^tate  against  the  will  of  bis  brethren:^ 
«nd  under  the  pretext  of  alloCting  a  share  to  his  mother,  tak?  in  roalitf, 
two  shares  to  himself.  He  will  thuis,  without  confi^rring  any  benefit  upon 
her,  defraud  those  whom  he  forces  into  a  division  of  the  estate# 


'  If  the  mother  is  to  take,  as  1  think  she  ought  to  take,  a  life  in(»rest  on* 
ly ;  the  incentiTe  to  fraud  will  be  abated'^-the  discord  of  families  may  ba^ 
prerented^^^and  a  degree  of  peace  and  contentment  presetred  to  tho  mo« 
ther  herself,  such  as  she  is  very  unlikely  to  enjoy,  after  having  a  propoc* 
tion  of  the  ftunily  property  at  her  own  absolute  disposal. 


•  1  shall  add,  that  the  right  of  a  mother  to  a  share,  upon  partition  being 
made,  is  a  necessary  consequence  of  the  act,  for  unksa  the  father  ckufC 
to  distribute  an  estate,  a  division  of  it  is  not  authorized  until  after  the  ma« 
thuf^s  death.  The  eUest  brother,  ought,  before  partition^  to  tmmctge  the  pa- 
tnmcjkjj  vad  the  others  ought  to  live  under  him,  as  they  had  lived  under 
their  (ather. 

The  portion  of  the  estate  to  be  deducted  for  the  eldest  brother  before 
partituMlk  of  the  ^heritage,  is  a  twentieth  part— for  the  middlemost,  ^Jor^ 
tiethf  and  for  the  youngest'  9n  eightieth.  But  there  is  no  distinctioa 
rbade  in  Bengal,  and  Menu*^  is  merely  nominaij  if  there  be  not  a  transcend 
deney  otkamif^g  ^s^-virtue  on  the  part  of  the  eldest  ^on.  This  transoen* 
&firy:  might  be  difficult  of  ascertainment,  and  the  legislator  say  a,  ''  Among^ 
brothers  eqnalfy  skilled  in  performing  their  several  duties^  there  is  no  de^ 
dnctian  of  the  best  m  ten^  or  tlie  most  excellent  chattel ;  though  some  trifie^ 
as  a  mark  of  greater  veneration^  Hhould  be  given  to  the  first-bom'*  Thia« 
tr^  however,  is  with  some  degree  of  sarcasm,  denied  by  the  Daya  era* 
aia  Samgraka^  to  z  first-bom  in  the  present  age. 

1st  In  this  (the  Kali)  age  there  U  no  difierence  a4  to  the  amount  o(^ 
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ihatw  taken  by  brothers  upon  partition.  By  l^eMU^  it  is  laid  down,  that 
sons  born  of  women  of  the  several  CMtes  ortribes,  shall  be  entitled  to  four^* 
&ree,  or  two  shares,  or  one  shared  He  says,  ''  let  the  son  of  a  Brahmini 
take  four  shards;  the  son  of  a  jK^Ai^/ry, .  three  shares;  the  son'of  oL 
JBAoice,  two  shares ;  and  the  son  of  a  Soodra  one  share/*  This  distinctioa 
is  ndw  abolished ;  and  marriage,  except  between  men  and  women  of  the 
iSatne  eastei  absolutely  prohibited.  The  eldest  son  was  formerly  favored^ 
and  is  declaped  by  Menu  to  be  entitled  to  a  larger  share,  by  reason  of  a 
greater  [veneration ;  but  this  inequality  of  partition  is  no  longer  counte-i 
nanced.  The  author  iff  the  Daufa  crama  Sangraha  informs  us»  that  eqmiA 
division  is  the  only  mode  adopted  in  this  age,  because  younger  brothers  who 
Entertain  die  yeneration  spokefd  of  hj  Menu  are  seldom  ine^  with,  and  b^ 
eanse  elder  brothers  deserving  of  it,  are  not  more  frequently  to  be  fouiult  : 

m 

'  Shd.  If  there  be  two  or  mere  brothens,  any  one  of  them,  or  tlie  repr^ 
Aentatives  of  any.  one,  may  enforce  a.  paetitjon  of  the  joint  property ;  «j» 
well  that  vfhich  was  derived  from  their  ancestor,  as  that  wbicb.waB jamf^ 
fy  acquired  by  themselves. 

■    .  :    ■     •    ■  ■   •  ? 

'  8rd.  In  case  of  a  partition  qiade  among  brothers,  each  will  tal^e  aii 
equal  share.  If  some  be  dead  ,r  their  representatives  i^iU  share  jmt  stirpes 
with  the  surviving  brothers.  Thus  if  A,  B,  C,  and  D,  arefoor  brothers  of  i 
an  undivided  family;  upon  a  partition  made  between  them,  each  will  take 
an  equal  share.  But  if  A  shall  have  died,  leaving  two  sons  £  and  F  ;  and 
B  shall  have  died,  leaving  two  sons  Q  and  H  ;  and  G  shalV^iave  died,  leav-» 
lug  three  soii$  J,  K,  and  L;  upon  a  partition  made,';  the  estkte  willbedlvid-» 
ed  into  four  parts,  of  which  the  surviving  brothers  Gand  D  will  eaoh  receive 
one.  £.  and  F,  ^e.sons  of  A,  .will  receive  one  betwe^ithem,  and  H  (tiie 
son  of  B)  and  I,  K,  and  L,. (the  sons  of  G^.)  .will  ceceivi^  the  Qthar  )^tweeii 
t^em  ;  of  which  last  mentioned  share,  H  will  be  entitled  to  one  half,  and 
^ ^f  and L Jointly^ ta tlM& othwclttdi;  o...;:  />  ;i ....  :...'«,  i.' ..  :«I  -.M 
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'  '4tli.  A  ^idowr^fcose  husband  dies  not.  lea^in)?' a  Bon,  liecomes  jbis 
iieir,  and  will,  upon  partition  made  by  the  brothers  of  herbusbandtCwhid^ 
partition  she  nlay  enforce  as  well  as  any  of  the  brothers)  become  entitled 
to  a  full  share  in  right  of  her  deceased  husband.  Thus,  if  there  be  threci 
brothers,  A,  B,  and  C  ;  and  A  shall  dife  leaving  a  widow  D  and  no  ^on  ; 
Xtie  estate  upon  partition,  shall  be  divided  into  three  equal  sharesi  oC 
Swhich  D  will  take  one,  and  ft  and  C  one  each, 

r 

i  .■  , 
_  k                                                                                                           .... 

t  '  5th.  If  A  shall  die  leaving  three  sons  B,  C,  and  J),  (whether  they  are  al| 
jby  ione  wifh,  or  each  by  a  different  wife,  will  in  tliis  case  make  no  variance.) 
3*  C,  and  D  will  enjoy  the  estate  of  A  jointly^  or  divide  it  per  capita. 
Jf  they  aJU  .d^e^in^.  an  undivided  state,  B  leaving  one  son,  C  leaving  two 
sons,  and  D  leaving  three  sons  ;  these  sons  of  B,  C,  and  D,  will  becom^ 
entitled  per  stirpes— ^nd  upon  partition  among  them  of  A's  estate,  it  shall 

fie  dividend  .'into  three  part9,  of  which  the  son  of  B  will  take  one,  th9  two 

"^'''^  -  •  ••..  # 

4K>tis,of  G  wiU  tfak^  pne,  and  the  three  sops  of  D  will  take  one, 

^     6th.   JSuppose  B,  *C,  and  I)  to  have  been  sons  of  different  mothers,  wi*^ 

dows  oC  A,,  and  they  the  widows  all  to  be  living  when  a  partition  of  A^s  pro^ 

jperty  is  made  between  his  sons  B,  C,  and  D ;  none  of  their  mothers  will  in 

'      .  .  '   ■  ■     ■■ 

this  case  be  entitled  to  a  share.     It  would  be  the  same  if  one  wife  of  A  had 

•  % 

been  the  mother  of  B,  and  another  ihe  mother  of  C  and  D ;  and  if  C  and  D 

*  -      ■  ^  .  .    .   ■.  '  ■ 

Jhad  continued  undivided,  because  it  is  a  partition  among  her  own  sans  or,  de^ 

scendants  that  gives  the  mother  or  grandmother  a  right  to  her  share ;— but 

if  C  and  D  had  come  to  a  partition  among  themselves,  then  their  mother 

'  '(  '■*.  .  "''■I 

V^ould  have  shared  equally  with  them,  and  taken  one-third  of  their  two* 

jthirds  of  A's  estate--o.r  if  A  had  lef^  his  three  sons  B^  C,  and  D  hy^ one 

vife,  then  upon  a  partition  n^ade  between  them,  their  mother ,  would  be 

•  -  •      ..„.,,  . .      '  . ,  .  ■  •  *" 

entitled  to  her  share ;  that  is,  the  estate  of  A  would  be  divi({ed  into  four 

parts,  jpf  which  the  mother  of  B,  ,0^  and  D,  would  take  one — and  this  she 

*-        ••.'  *■'•  ••  *  ,  ■•'« 

-         ■   .  «  '    .  .     ,,       ^ 

.would  do  whether  two  of  her  bons  repiaiaed  undivided,  or  whiether  they  o/f 
separated  from  each  Other.  "      " ^ 


7tb.  If  A  nbatl  die  leaTing;  a  widow  the  mother  of  B,  C,  and  D,  and  these 

0 

Hiree  %wa  sarviving  hitn ;  if  B  then  shall  die  leaving  theee  sons,  B,  F,  and 
G, — and  C  die  leaving  four  sons  H,  I,  K^  and  L, — and  L  die  lea^i^  two 
Kons  M  and  N,  and  a  partition  then  take  plaice  between  the  several  parties^ 
L  e.D  the  surviving  sen  of  A;  £.F,  andG,  th^sonsof  B;B[»  I,  andK^th^ 
sons  of  C;  and  MandN»  thesonsof  L;  the  estate  of  A  shall  in  the  first  in- 
stance, be  divided  into  four  parts,  of  which  his  widow  will  take  one;  D  his 
surviving  son  will  take  one ;  E,  F  and  G,  the  sons  of  B,  vrill  take  one;  and 
the  descendants,  the  sons  and  grandsons  of  C,  will  take  one ;  or  if  all^he 

m 

parties  separate  from  each  other,  then  the  estate  of  A  being  -divided  into 
fbrty-eight  parts,  his  widow  will  take  twelve;  D  will  take  twelve;  £,  Fand 
O,  four  each ;  H,  I  and  K,  three  each  ;  and  M  and  N,  ofte  and  %  hi^feacb 
or  three  between  them. 

^  : 

8th.  We  have  seen  that  on  a  primary  partition  Jn  tiie  last  m^tionei 
case,  the  widow  of  A  will  be  entitled  to  a  fourth  part  of  his  estate ;  that 
his  surviving  son  D  will  be  entitled  to  a  fourth  part ;  that  the  sons  of  B 

•  ^ 

will  be  entitled  to  a  fourth  part ;  and  that  the  descendants  of  C  will  be 
entitled  to  a  fourth  part.  Now  let  us  suppose  the  widows  of  B>  C,  and  L» 
to  be  living  when  their  sons  respectively  come  to  a  partition  among  themv 
selves ;  then  the  proportion  of  E,  F,  and  G  shall  be  divided  into  four 
parts,  of  which  the  widow  of  B  will  take  one,  and  E,  F,  and  G  one  each. 
The  proportion  of  H,  I,  and  K  shall  be  divided  into  four  parts,  of  which 
the  widow  of  C  will  take  one,  and  H,  I,  and  K  one  each-  The  proportion 
of  M  and  N  shall  be  divided  into  three  parts,  of  which  the  widow  of  L 
will  take  one,  and  M  and  N  one  each.  But  upon  the  primary  partition, 
A's  will  be  th^  only  widow  entitled  to  a  share.      The  claims  of  the  othet 

widows  will,  not  arise,  until  petition  be  made  among  tiieir  own  sons. 

* 

,  Thi^  appears  to  n>e,  to  be  clearly  conformable  to  the  HtiMfoo  law.  II 
is  tm^  that  no  decision  going  the  whole  length  of  the  case  supposed' in 
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•  •        •  *  "  _ 

*  Ae  7tii  rule  bad  ever  been  pronounced  by  the  Supreme  Court,  but  at  a  time 
vhen  neither  farort  nor  prejudice  could  exist,  I  consulted  Pundits^  as 
veil  as  others  on  the  subject,  and  they  were  all  of  opinion  that  if  such  a 
question  arose,  A's  widow  aught  to  be  decreed  a  fourth  part  of  his  estate. 

Her  right  to  a  fourth  part,  will  be  found  to  depend  upon  partition  being 
made  duiing  the  life  time  of  one  of  her  oum  sons: — for  if  it  hadnot  taken  place 
until  after  the  last  survivor  of  her  sons  had  died ;  and  had  then  been  made 
between  her  grandsons  and  the  otheri^,  her  share  would  have  been  lessett- 
edi  and  she  could  have  claimed  the  sh^ire  of  a  grandson  onlj. 

9th.  If  A  shall  die,  leaving  a  son  B,  and  a  widow  C,  and  B  then:  dfe 
leaving  a  widow  D,  and  two  sons  £  and  F,-— and  £  emd  F  shallcome  to  a 
{mrtition^  then  the  estate  shall  be  divided  into  four  equal  parts,  of  which  C, 
the  gcandmother,  shall  ta)ce  one,  D,  the  mother,  shall  take  one,  and£  and 
jP  shall  take  one  each. 


1^  Although  if  A  shall  leave  three  widows,  one  the  mother  of  B;; 
Dne.  the  mother  of  C,  and  one  the  mother  of  D ;  none  of  the  widows  upon 
H  partition  m^de  between  B^  C,  and  D  will  take  any  share,  but  will  be 
maintained  by  their  sons  respectively ;  yet  if  the  son&  of  one  of  them,  (of 
P  foroQstance,)  shall  after  the  death  of  B  separate  from  each  other,  then 
Jk.^s  widow  the  mother  of  B,  shall  take  a  share  equal  to  thatof  eachof  B'« 
tons;  oirifB's  widow  be  living,  she  and  B's  mother,  and  B's  sons  shall. 
^acb  sevei^ally  share  alike. 

« 

.  ]  Ith.  If  A  shall  leave  any  number  of  childless  widows,  or  vddows  who ' 
liave  bofue  daughters  only,— if  he  shall  also  leave  two  or  more  sonsi  the 
mother  of  whom  shall  have  died  before  her  sons  make  partition;  the 
80119  shall  then  divide  the  estate  equally  between  them — the  childless  wi^ 
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.  dow8|  and  those  haying  borne  daughters  only,  not  being  entitled  to  any 
share ;  the  widows  will  be  entitled  to  maintenance  only.  Their  right  of 
^enforcing  it  will  be  considered  towards  the  end  of  this  chapter, 

12th.  If  A  shall  leave  three  widows,  one  the  mother  of  B,  C,  and  D  ; 
.  ane  the  mother  of  £,  F,  and  G,  and  one  the  mother  of  fl,  I,  and  K ;  upon  a 
reparation  of  these  three  sets  of  uterine  brothers  from  each  other,  they  will 
.form  three  joint  and  undivided  families,  and  their  respective  mothers  will 
not  be  entitled  to  a  separate  share,  but  if  one  set  shall  come  to  a  parti ti<Ai 
among  themselves,  then  Metr  mother  will  be  entitled  in  severalty  to  a  fourth 
part  of  their  estate.  If  another  set  (E,  F,  and  G  for  instance,)  shall  all  die 
without  having  con^  to  a  partition ;  £  leaving  sons,  F  leaving  grandsons^ 
and  G  leaving  great  grandsons — then  the  sons  of  £»  the  grandsons  of  P, 
and  the  great  grandsons  of  G  will  form  a  jqint  and  undivided  family,  and 
the  mother  of  £j  F  and  G  will  not  he  ^ititled  to  any  separate  share» 

13th.    The  Hindoo  law  does  not  expressly  recognize  any  right  in  the 
£re4tf  grandmother,  upon  partition  being  made  among  her  g^reat  grandsons^ 
or  between  her  great  grandsons  and  her  other  descendants.     The  following 
case  was  put  by  me  to  the  Supreme  Court  Pundits ;  supposing  the  mother 
of  E^  F,  and  G  to  be  living,  when  the  sons  of  £,  the  grandsons  of  F,  and 
the  great  grandsons  of  G  come  to  a  partition — ^what  share  (if  any)  will  the 
mother  of  £,  F,  and  G  take  upon  that  partition  ?       It  will  be  between  her 
grandsons,  her  great  grandsons,  and  her  great  great  grandsons.    I  was  told 
that  the  Hindoo  law  did  not  make  any  provision  for  such  a  case.        I  re* 
minded  them  that  the  Hindoo  law  gave  a  grandson's  share  to  the  grandmo- 
ther upon  a  partition  made  among  her  grandsons — and  a  son's  share  upon 
a  partition  made  among  her  sons  and  her  grandsons.      This  they  admitted 
to  be  the  law,      i  asked  then  if  it  was  not  reasonable  that  she  should  ti^e 
a.  grandson's  share  upon  a  partition  made  among  her  grandsons,  and  her' 
more  remote  descendants.   The  reasonableness  of  the  thing  they  acquies* 
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eed  in — and  said,  if  such  a  case  arose,  they  supposed  it  would  be  so  d»* 
cidedy  and  that  she  would  get  a  grandson's  share. 

I4th.  If  there  be  three  widows,  one  the  mother  of  three,  one  the  mother 
of  four,  and  one  the  mother  of  five,  sons ;  the  rule  as  to  partition  will  be 
the  ssune  as  it  is  when  they  are  mothers  each  of  an  equal  number  of  sons  ; 
that  is>  if  the  uterine  brothers  separate  from  their  half-brothers,  and  conti^ 
nue  united  among  themselves,  their  respective  mothers  will  not  be  entitled 
to  any  several  share; — but  if  they  come  to  a  partition  anumg  themsdveSf--^ 
then  the  mother  of  the  three  sons  will  be  entitled  to  a  fourth — the  mother 
of  the  four  sops  to  ^J^th,  or  the  mother  of  the^^ve  sons  to  a  sixth  part  ia 
severalty. 

15th.  I  believe  it  may  now  be  laid  down  as  the  law,  diat  mothers  whd 

take  a  share  upon  partition,  take  an  estate^/br  K/t  only,— and  vdth  respect 

to  dominion  over  the  property,  stand  uponthe  same  footing  with  widows 

who  succeed  to  their  husband's  rights.  I  am  aware  that  a  distinction  has 

been  made ;  and  I  admit  that  it  is  not  without  an  appearance  of  reav)n-— 

for  it  has  been  said  that  what  is  taken  by  a  mother  upon  partition,  is  more 

in  the  9atu|*e  of  a,  gift  than  that  which  is  taken  by  a  widow  on  the  death  of 

her  hi]^band.    If  all  the  sons  agreed  to  divide,  it  might  indeed  be  said  to  be 

in  the  natur$  of  a  gift ^  because  they  would  all  have  concurred  in  the  act  by 

which  th.eir  loother  became  entitled  to  a  share  of  the  estate — yet  if  there 

b^  teqi  sons,  any  one « of  them  may  enforce  a  partition ;  and  although  the 

othtt  ninp  continue  living  in  an  undivided  state,  and  although  the  tenth 

sepajrated  himself  from  them  against  their  will,  his  separation  alone  will 

give  the  mother  a  right  in  severalty,  to  one  eleventh  part  of  the  estate,     tni 

such  acascy  what  she  takes  can  hardly  be  said  to  be  in  the  natnreof  a^(/l(— ^ 

certainly  it  is  not  a  gift  from  Iter  sons;  nine  of  them  out  often,  being  de- 

8irou9  of  withholding  from  her,  that  which  one  enables  her  to  take  hf 

con^nl^ion  froa>  the  restj^but  whatever  the  reason  may  be,  the  law  if 

Fa 
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conclusire  npon  the  subject.    She  has  a  right  on  partition  being  made,  al« 
though  the  greater  number  of  her  sons  may  ha?e  been  unwilling  to  divide..^  ^ 

The  Supreme  Court  has  not  hitherto  made  any  distinction  between  the 
interest  taken  by  a  mother  upon  partition,  and  that  taken  by  a  widoW 
upon  the  death  of  her  husband.  In  the  case  of  Dialchmnd  Adie  y.  Kisha^ 
ree  Dossee^  it  was  d^rmined  that  the  woman  who  took  under  the  will  of 
i^  husband^  had  an  estate  for  Hfe  only^  in  the  movable  and  in  the  immav^ 
ahle  property. 

Since  the  year  1709,  (when  the  case  of  DiakJmad  Adie  v.  Kishoree 
Diossee  wds  decided,)  the  Court,  still  keeping  the  mother  who  takes  up-^ 
on  partition,  and  the  widow  who  takes  upon  the  death  of  her  husband^ 
on*  the  same  footing,  has  introduced  a  distinction  applicable  to  the  nature 
of  the  property  succeeded  to  in  both  cases,  and  has  given  both  to  mother 
and  widow,  an  absolute  estate  in  the  movable^  and  an  estate/or  Ufe  in  the* 
imjuocoM^  property. 

In  the  case  of  Cosinot^h  Sysaaek  9Jki,Ramanot^h  JSysaack^  which  will 
be  found  in  the  chapter  on  Inheritance^  and  more  detailed  at  the  end  of 
this  chapter,  it  may  be  seen,  that  the  Court  upon  a  bill  of  review,  modified 
the  decree  by  which  a  widow  was  declared  to  be  absolutely  entitled  to  her 
husband's  movable  estate.  This  was  in  the  year  1818,  and  in  the  year  1820 
in  the  case  of  Gooroopersaud  Base  v.  Seebehunder  Base  and  others,  which 
I  have  added  to  this  chapter,  it  will  be  found  that  the  rights  of  a  mother  ' 
taking  upon  partition,  have  been  declared  as  the  widaw^s  had  been  with 
respect  to  mevahle  and  immovable  property;  and  that  this  declaration,  in 
the  mother's  case,  was  upon  a  bill  of  review^  modified,  as  in  the  case  of  a  ' 
widow  it  had  therefore  been.   In  each  case  the  Court  has  amended  a  de* 
cree  by  which  it  had  been  declared,  that  the  mother  in  one,  imd  widow  m  ' 
the  other,  was  entitled  to  an  absolute  estate  in  movable  property ;  by 
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fititutiiig  a  declaration,  that  ea6h  should  take  both  mavalle  and  mtildvb&fe 
according  to  the  rules  of  the  Hinddo  law. 

Upon  these  two  occasions  the  Court  was  called  upon  to  consider,!^ 
whether  or  not,  the  widow  and  the  mother  had  a  right  to  an  absolute  estate 
in  the  movable  property.  In  each  case  the  decree  by  which  such  a  right 
had  been  declared,  was  dmended^  and  the  declaration  expunged.  The 
opinions  delivered  by  the  judges  were  unequivocal,  and  it  was  wellunder-" 
stood  by  the  profession,  that  no  more  than  an  estate ^r  life  in  movable  pron 
perty  could  be  taken  by  a  widow  in  right  of  her  husband,  or  by  a  mother 

upon-  partition  made  among  her  sons. 

» 

They  have  always  been  considered  by  the  Supreme  Court  to  stand  pre«»^ 
cisely  on  the  same  footing ;  and  if  it  ever  had  been  doubted,  the  two  de« 
cisions  of  which  I  have  spoken,  are  sufficient  to  set  the  question  at  rest. 

t 

16th.     The  mother  cannot  in  any  case  enforce  a  partition,  but  her  right 
to  a  share  will  accrue,  if  a  division  should  be  made  by  the  agency  of  her . 
sons,  or  any  one  of  them,  or  by  her  grandsons,  or  by  the  widow  of  any  of 
them  who  had  died  without  leaving  a  son. 

17th.  Any  one  of  the  parties  possessing  a  joint  estate,  may  enforce  a 
partition  of  it.  One  of  five  brothers,  for  instance,  may  compel  the  other 
four  to  give  him  a  seps^ate  share,  or  the  sons  of  a  brother,  may  compel 
their  uncles  to  give  them  a  separate  share,  or  the  widow  of  a  brother  may 
compel'  the  brothers  of  her  husband  to  give  her  a  separate  share, — and 
upon  a  partition  so  enforced  (by  a  widow,  a  brother,  a  nephew  or  nephews, 
a  son  or  sons,  a  grandson  or  grandsons)  the  mother  of  the  first  five  will  bo. 
entitled  to  her  (or  a  sixth)  share ;  and  this,  even  although  four  of  her 
sons,  or  their  representatives,  shall  continue  living  together  as  a  joint  and  . 
undivided  family. 
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1 8th.  Partition  may  be  enforced  as  well  of  imnu>vahlet  as  of  fMvahte  pro-: 
perty,  whether  it  be  ancestorial^  or  jointly  acquired. 

lOtfa.  If  brothers  of  an  undivided  family,  shall  possess  immovable  as 
well  as  movable  property,  and  if  one  brother  shall  take  his  share  of  the 
movable  property  to  his  own  separate  use,  continuing  to  possess  the  tm* 
movable  property  joint  and  undivided,  with  his  brothers;  this  will  give  die 
mother  a  right  to  her  separate  share  of  the  movable,  but  not  of  the  immow^ 
a&&  property, 


20th.  If  out  often  brothers  of  an  undivided  family,  one  shall  die, 
ing  three  or  more  childless  widows,  or  any  number  of  widows  having 
daughters  only,  and  shall  not  leave  a  son,  the  widows  will  of  course  sue* 
ceed  to  their  husband's  estate ;  any  one  of  these  may  then  against  the  will 
of  her  CO- widows,  separate  herself  from  the  nine  surviving  brothers  of  her 
deceased  husband — and  if  she  shall  do  so,  the  mother  of  her  husband  and 
of  his  nine  brothers,  will  by  her  (the  widow's)  act,  become  entitled  to  one 
eleventh  part  or  share  of  the  estate  in  severalty,  and  she  will  be  so  entitled^ 
even,  if  her  nine  sons  shsdl  continue  living  together  with  all  the  widows 
but  one  of  her  deceased  son,  in  a  joint  and  undivided  state.  This  pro- 
portion the  mother  shall  take  by  the  mere  act  of  one  of  her  son's  widows, 
ptcting  in  opposition  to  all  the  rest.. 

* 

21  St.  If  there  be  immoval^le  property  only,  (ex.  gr.  to  the  amount  in  va* 
lue  of  ten  lak'hs  of  Rupees,)  possessed  as  a  joint  and  undivided  estate  by 
any  number  of  brothers, — ^if  one  be  desirous  of  separating  himself  from 
the  others  and  does  separate  himself  accordingly, — the  other  brothers 
continue  to  live  together,  having  given  the  separated  one,  a  sum  of  money 
which  he  receives  in  full  satisfaction  of  his  share  in  the  immovable  estate ; 
--*the  others  not  only  continue  to  live  undivided,  but  to  possess  the  whole 
immovable  estate  unbroken.    The  mother  shall  in  this  case,  be  entitled  to 
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Iter  share  of  tlie  immovable  estate  in  severalty.    N.  B.  I  propounded  the 
abore,  in  the  shape  of  a  question  to  the  Pundits  of  the  Supreme  Court. 
It  was  put  to  them  separately,  neither  knowing  that  it  had  been  put  to 
the  other— and  each,  without  any  hesitation,  answered  it  in  the  affirmative« 
At  first  it  did  not  appear  to  me  to  be  quite  consistent  with  the  doctrine 
contained  in  the  I9th  rule,  which  doctrine  the  Pundits  had  theretofore 
sanctioned : — I  shaped  my  enquiry  for  the  purpose  of  endeavouring  to 
ascertain  how  far  the  right  of  a  mother  extended,  upon  a  partition  made 
among  her  sons ; — and  upon  fuller  consideration  I  do  not  think  there  is 
any  discrepancy  between  the  19th  and  21st  rules.— The  mother  is  entitled 
to  the  joint  protection  of  all  her  sons,  and  if  the  protection  of  one  be  with- 
drawn, she  has  a  right  to  share  in  the  wealth  in  order  that  she  may  be 
enabled  to  protect  herself.       Besides,  the  case  in  the  21st  rule  supposed 
that  there  was  not  any,  except  the  immovable^  property,  among  the  brothers. 
— It  might  have  been  presumed  therefore,  that  the  separating  brother  had 
been  satisfied  out  of  the  savings,  to  a  share  of  which  the  mother  is  clearly 
entitled  upon  partition ;  or  if  the  separating  brother  had  not  been  so  sa« 
tisfied,  that  the  estate  was  encumbered  to  the  amount  of  the  sum  given  to 
him  in  satisfaction  of  his  share.      By  the  case  put  in  the  19th  rule,  the 
mother  did  not  lose  any  protection^  her  sons  having  all  continued  to  live 
undivided  as  to  the  immovable  estate — and  by  receiving  a  share  of  the 
movable  property  which  her  sons  had  agreed  to  divide,  she  had  nothing 
whatever  to  complain  of. 

82nd.  If  there  be  any  number  of  sons,  and  one  be  by  any  means^  sepa« 
rated  from  the  others ;  even  if  he  should  be  separated  by  authority  of  the 
Magistrate,  without  the  consent  of  any  one  of  them,  or  against  the  will  of 
all,  the  mother  shall  be  entitled  to  her  several  share. 

23rd.  Hindoos,  although  of  a  joint  and  undivided  family,  may  each  hj 
his  individual  exertions  acquire  separate  property—and  property  so  ac<; 
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quired,  shall  be  held  in  exclusion  of  the  rest  of  the  family. — Such  pr(f« 
perty,  upon  a  partition  of  that  which  was  ancestarial^  or  jointly  acquired, 
shall  be  held  by  the  separate  acquirer,  as  his  own — but  he  will,  upon  par- 
tition, share  with  the  others  in  the  ancestorialy  or  jointly  acquired  property. 

The  following  case  was  decided,  in  the  Supreme  Court,  August,  1819. 
The  complainants  were,  Joynarain  MulUckj  Ramdhon  Mullick^  Srijumo* 
hun  MuHicJc^  and  Gourpriah  Dossee.  The  Defendants,  JBissumber  Mullickp 
Goverdhon  Mullick,  Ramnarain  Mullick,  and  Piaree  Dossee, 

Radachum  MuUiek^  was  the  first  acquirer  of  property  iathe  family.  He 
died  in  the  Bengal  year  1214  or  1808.  Radaelntm  left  four  sons,  yiz« 
Htdudhnr^  Bissumher^  Goverdhon  and  Joynarain^  and  he  died  intestate. 
'^Goluckchunder  was  another  of  Radachum's  sons,  but  he  died  in  the 
Bengal  year  1210 — 1803  in  the  life  time  of  his  father — leaving  Gourpriah 
(one  of  the  complainants)  his  widow, — and  Ramdhon  and  Brijnmohuni 
two  of  the  other  complainants,)  his  sons,  surviving  him.  The  other  com* 
plainant  {Joynarain)  was  a  son  of  Radachum.  The  defendants  Bissumber 
and  Giwet^dhon  were  sons  of  Radachum  ;  Huludhur  his  other  son  survi?- 
€fd  him  and  died  leaving  Ramnarain  his  son^  and  Piaree  his  widow, — thg 
two  other  defendants  surviving  himt 

It  was  alleged  that  Gpluckchunder  in  his  father^s  life  time  had  served  at. 
a  banyan  and  made  considerable  gains,  which  all  went  into  the  ^'om^  fami^z 
ly  stock.  Hiis  was  the  statement  of  his  own  sons  (the  complainants)  in 
their  bill.  Upon  the  death  of  Radachum,  J9u/tM2Aiir. managed  to  the  Bengal 
year  1220 — 1813  when  he  died. — From  the  d^ath  of  Huludhur  to  the  time 
of  filing  the  bill,  it  was  stated  that  the  management  had  been  in  the  three 
defendants,  Bissumber.  Goverdhon  and  Piaree — Ramnarain^  the  other 
defendant  ( Piaree' s  sOn)  being  an  infan^. 

{t  is  to  be  observedi  although  ^partition  vras  prayed  by  tjie  biU,  tha^ 
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the  two  widows,  Gowpriah  Dassee  and  Piaree  Dassee,  were  not  necessa- 
17  parties.  JRamdAan  and  Bryumohun  (the  sons  of  Goluekckunder  and 
Oourpriah)  not  having  sought  a  partition  as  between  themselves,  but  having 
by  their  counsel  desired  to  take  between  them,  that  to  which  in  right  of 
their  father,  {Goluekckunder^)  they  were  entitled.  As  they  were  not  to 
divide,  their  mother  {Gowrpriah)  could  not  be  entitled  to  a  separate  share. 
Neither  could  Piaree  be  entitled  to  a  separate  share,  she  having  had  one 
son  only»  with  whom  there  was  not  any  body  to  divide. 

The  object  of  the  bill  was  not  to  obtain  a  partition  of  (he  estate  as  it 
Existed  at  the  death  of  Radhaekum^  but  to  have  all  the  property  as  it  stood 
when  the  bill  was  filed,  declared  joint,  and  to  have  it  equally  divided 
among  the  parties. 

Ramdhon  and  BrijtaHohun,  supposing  tiieir  father  Goluekckunder  to 
have  acquired  property  by  his  own  exertions,  had  given  up  their  claim 
lipon  that  ground,  they  having  stated  that  his  acquisitions  had  been  add* 
ed  by  himself  to  the  joint  family  stock. 

Gaverdhon^  not  having  had  any  pretensions  on  account  of  his  own  e^« 
ertions,  put  in  an  answer  favcM*able  to  the  complainants,  and  was  desirous 
of  such  a  partition  as  the  bill  prayed. 

Bissumber  insisted  by  his  answer  that  he  had  made  money  by  his  own 
individual  efforts^ — denied  that  it  ever  had  been  added  to  the  joint  stock, 
-—averred  tliat  it  had  always  been  kept  separate  and  distinct  as  his  own;  and 
rriied  upon  his  right  to  it,  in  exclusion  of  all  the  other  parties. 

BamnaraiUf  the  infant^  by  bis  next  friend,  submitted  his  rights  to  the 
irotection  of  the  Court. 
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And  Piaree  Dossee^  his  mother,  answering  to  the  best  of  Jier  knowledge 
and  infonnation,  said  that  her  husband,  {Huludhur)  had  acquired  separate: 
property,  which  she  claimed  for  her  infant  son,  {Ramnar(jm^)  in  exclusion, 
of  the  other  claimants. 

It  appeared  that  the  parties  had  all  lived  together  in  the  same  house  aa 
9i  joint  and  undivided  family : — and  the  Court  having  been  satisfied  as  to  the 
^aWy  viz.  that  parties  so  living  together  are  capable  of  acquiring  separate. 

■ 

property^  and  have  a  right  to  enjoy  property  so  acquired  in  severalty ^  direct* 
ed  iissues  to  try  the  facts,  namely,  whether  or  not  the.  claimants  of  such 
separate  property,  had  actually  acquired  it  by  their  own  several  exertions^ 

The  issues  were  favorable  to  the  claimants,  severally ; — and  the  result 
was  a  final  decree,  declaring  the  infant  Ramnarain  entitled  to  a  house, 

m 

zpA  Company's  securities  to  the  anrount  of  27,000  Rupees,  in  severalty, — 
declaring  Sissumber  entitled  to  three  houses  and  Company's  securities  to*^ 

*  *  * 

tlie  amount  of  11,700  Rupees  in  severalty, — ordering  tlie  remainder  of  the, 
landed  property  to  be  sold,  and  decreeing  that  the  purchase  money,  toge- 
ther  with  9,000  Rupees  in  Company's  securities,  should  be  divided  into 
five  parts  or  shares ;  of  which  Sissumber,  Ramnarain^  Joynarain,  and  Gp^ 
verdhon,  should  each  take  one  share,  and  Brijumohun  and  Ramdhon  should 
take  one  between  them.  ^ 

It  will  be  observed,  that  I  have  given  this  report  of  the  case,  merely /or 
the  purpose  of  showing  how  far  the  Supreme  Court  has  gone  in  adjudicat- 
ing  self-acquired  property,  to  the  several  members  of  a  Hindoo  family,  in 
all  other  respects  joint  and  undivided. 

It  was  the  property  of  Radhachum,  and  the  increase  of  that*  property, 
t^^hich  was  ordered  to  be  equally  divided  among  his  sons,  and  their  re- 
presentatives— giving  their  own  acquisitions  to  the'acquirers,  i.  e.  those  ofi 
Bissumber  to  himself;  and  those  of  MuludAur^  to  his  son  Ramnarain. 
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\,  H^ve  ii  triir  be  seen  that  Bissumbur^  Gaverdhon^  and  Jbyna^a/n,  the 
surviving  sons  o( Radhachum^  each  took  per  capita;  that  Ramnarain^  the 
only  son  or  Uulud/iur,  took  a  share  in  right  of  his  father; — and  that  Ram* 
dhoJi  and  Brijumohun^  the  two  sons  of  Gohtchchunder^  took  per  stirpes  hifl 

share  between  them. 

> 

^  24th.  The  mother  shall  not  be  entitled*  to  share  in  the  property  ac<f 
quired  by  the  individual  exertions  of  one  of  her  sons,  nor  in  the  proper- 
ty acquired  by  the  joint  exertions  of  them  all,  unless  it  shall  appear  thai 
.Buch  acquisitions  were  made  out  of  the  patrimonial  wealthy — in  which  caseg 
she  3haU  be  entitled  to  share  in  the  increase  of  ^e  patrimonial  wealth, 
npon  partition.  > 

t5tb.   In  case  of  a  widow  being  mother  of  daughters  only,  the  question 
upon  partition,  never  can  arise ;  for  she  (the  widow)  will  in  that  case,  tabe 
.  (he  whole  estate  for  life.  See  Rule  37. 

20th.  The  widow  is  entitled  to  share  upon  partition  made  among  her 
jospn  sons,  or  their  descendants,  only.   She  will  not  be  entitled  to  any  speci- 
fic share,   but  to  maintenance  alone^  upon  a  partition  made  among  the 
eons  of  her  husband  by  another  wife.  -^ 

27th.  If  the  widows,  sons,  and  grandsons,  shall  all  have  died  with- 
out having  come  to  a  partition,  and  then  the  great  grandsons  shall  divide 
the  estate  among  them;  their  great  grandmother,  will  not  be  entitled  to 
any  share  of  the  estate  so  partitioned  by  her  great  grandsons ;  although 
.ehe  would  have  been  entitled  to  her  proportion  if  her  sons,  orher  grand- 
.  eons,  had  divided,  or  if  a  son  or  grandson^  had  been  dividing  with  moire 
remote  descendants.  Her  great  grandsons  are  morally  bound  to  maintain 
her;-^and  from  w}iat  has  occurred  in  the  Supreme  Court,  I  venture  to, 

G    9 
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say,  that  the^e,  a  performance  of  this  moral  obligation,   m&y  be  iegit^ 
enforced.  ^ 

The  case  put  iti  this  rule,  is  very  unlikely  to  occiu*;— but  if  it  did,  I  dt 
not  think  a  great  grandmother  could  be  allowed  a  share  in  the  estate 
divided  by  her  great  grandsons,  (no  more  proximate  descendant  being 
in  existence  at-the  time  of  partition.)  The  Supreme  Court  Pundits  sar^ 
if  a  wit  be  one  of  the  partitioning  parties  with  great  grandsons,  that  she 
Mmght  to  take  a  mnCs  share ; — and  if  a  grandson  be  such  a  party,  that  she 
0ught  to  take  a  grandsons  share.  They  think  themselves  justified  in  this 
opinion  by  the  principles  of  law,  although  the  law  itsdf  is  not  expressly 
declared. 

S8th.  If  A  shall  have  threes  sons  B,  C,  and  D,  by  one  wife,  and  if  A  shall 
die,  leaving  his  sons  B  and  C,  and  his  grandsons  £,  F,  and  G,  by  liis  soU 
P,  and  his  widow  the  mother  of  B,  C,  and  D  surviving,  then  upon  pai1it)« 
on  made  between  B,  C,  E,  F,  and  G,  the  mother  of  B,  C,  and  D,  (i.  e.  the 
widow  of  A)  shall  take  one^fourth  of  his  (A's)  estate,  or  as  much  as  £^  F, 
and  G,  (the  sons  of  D)  shall  take  among  them  jointly.  The  same  rule  wiH 
hold  if  two  of  her  sons  had  died,  and  if  partition  had  been  made  betwee^ 
her  living  son,  and  the  sons  of  her  two  deceased  sons ; — as,  if  C  and  D  had 
died,  she  will  in  this  case  also  take  one-fourth  of  A's  estate — she  shall 
take  one  share — her  living  son  B  shall  take  one  share — The  sons  of  C  shall 
take  a  share  among  them,  and  the  sons  of  D  shall  take  a  share  among 
them.  * 

SOth.  But  if  B^  C,  and  D,  the  sons  of  A  shall  all  have  died  before  par- 
tition made,  and  each  of  them  have  lefit  sons;  then  upon  a  partition  be- 
tween these  sons  of  B,  C,  and  D,  their  grandmother,  (the  widow  of  A,)  shall 
not  be  CTititled  to  one-fourth,  as  she  would  have  been,  had  either  B,  C,  6r 
J>9  been  living  at  the  time  of  partition-^but  she  shall  share  with  her  grand* 
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#0818  per  capita^  although  they  will  share  per  stirpes.  Thus  if  B  shall  have 
left  twOf  C  three^  and  Dfour,  sons; — the  estate  of  A  shall  be  divided  ixu 
to  ten  parts, — of  vrhich  his  v^ridow,  (the  mother  of  B,  C,  and  D)  shall:  take 
one, — the  two  sons  of  B  shall  take  three,— the  three  sons  of  C  shall  take 
ihree,  and  the  four  sons  of  D  shall  take  three. 

:}0th.  If  there  be  three  brothers  A,  B,  and  C,  whose  mother  D  is  livings 
and  whose  paternal  grandmother  £  is  also  living,  then  upon  partitioft 
made  of  the  estate  by  A,  B,  and  C,  it  shall  be  divided  into  five  parts,  of 
which  the  three  brothers  A,  B,  and  G,  shall  each  take  one,^D  shall  take 
one, — and  £  shall  take  one,^~see  rule  29,  with  which  this  is  perfectly  ac^ 
cordant,  as  it  gives  £,  the  grandmother,  a  share  equal  to  that  of  each  of 
her  partitioning  grandsons.  It  is  accordant  also  with  the  rule  by  which 
4[he  mother  takes  a  share  equal  to  that  of  each  of  her  partitioning  sons.  If 
J),  or  £,  the  mother,  or  grandmother  of  A,  B,  and  C,  had  died  before  parti* 
ftion^  then  the  estate  would  have  been  divided  into  four,  instead  of  five^  ,^ 
^parts,  and  the  mother  or  grandmother  whichever  had  lived  to  the  time  of 
ipartitioni  would  have  taken  one,  and  A,  B,  and  C,  one  each, 

■ 

.  dlst  But  if  A,  B,  and  C,  had  all  died  leaving  sons,  and  those  sons  had 
come  to  partition,  then  D,  being  their  grandmdther,  would  share  with  them 
per  capita.  But  £,  being  their  great  grandmother,  would  not  be  entitled 
to  any  share. 

32d.  If  the  father  of  A,  B,  and  C  be  dead,  leaving  their  mother  D  sur- 
viving.—If  A,  B,  and  C,  shall  then  severally  marry  and  die,  each  leaving  a 
widow  and  sons,  surviving ;  upon  a  partition  between  the  sons  of  A,  the 
8ons  of  B,  and  the  sons  of  C,  the  (nother  of  A,  B,  and  C,  (i.  e.  D,)  shall  take 
a  grandson's  share.  But  the  widows  of  A;  B,  and  C  will  not  be  entitled  to 
any  share,  unless  their  sons  shall  come  to  a  partition  among  themselves. 
If  the  sons  of  A  shall  divide,  then  their  mptiier  (the  widow  of  A)  shall  take 
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a  share  equal  to  that  of  one  of  her  sons.       In  like  manner  the  \ridow  of  B 
"will  be  entitled,  if  Aer  sons  shall  divide;— but  if  the  sons  of  C  shall  continue 

r 

undivided,  their  mother  will  not  be  entitled  to  any  share. 

33d.  A  woman  who  has  had  one  son  only,  never  can  be  entitled  to  a 
share  of  his  estate,  because  there  is  not  any  body  with  whom  it  is  to  be 
partitioned ;  but  if  that  one  son  shall  die,  leaving  sans  who  divide  the  es- 
tate,  then  the  mother  of  that  only  son,  will  share  with  her  grandsoni»/        ^ 

34th.  A  grandmother,  upon  partition  of  her  husband's  estate^  never  can 
have  less,  but  she  may  have  more,  than  a  mother  of  the  parties  dividing. 
Jf  a  partition  be  made  by  her  grandsons  (they  being  ail  sans  of  one  wMther) 
the  mother  and  grandmother  will  share  equally ; — see  Rule  30 ;  but  if  A  be 
the  mother  of  B,  C,  and  D,  and  if  B,  C,  and  D  shall  die  each  leaving  a  wi^ 
dow  and  thi^e  sons ; — then  if  the  sons  of  one  of  them^  (B,  for  instance,)  wish 
to  come  to  a  partition  amoag  themselves ;  this  cannot  be  done  without  ia 
primary  separation  of  them  from  the  sons  of  C  and  the  sons  of  D;  .Upon 
this  separation  A,  the  mother  of  B,  C,  and  D,  shall  be  entitled  to  one  tentf^ 
part  of  the  estate ; — and  upon  the  division  made  by  the  three  sons  of  B 
anu)ng  themselves^  their  mother  will  be  entitled  to  a  yimrM  part  of  their 
three-tenths  of  the  estate,  by  which  she  will  have  less  than  a  thirteenth 
parti  the  grandmother  having  taken  a  full  tenth  of  the  whole. 

35th.  Partitions,  to  entitle  the  mother  to  a  share,  must  be  made  of  an* 
cestatial  property,  or  of  property  acquired  by  means  of  ancestorial  wealth. 
Therefore  if  the  property  had  been  acquired  by  A,  the  father  of  B,  C,  and 
D,  ai^d  B,  C,  and  D,  come  to  a  partition  of  it ;  their  mother,  (the  widow  of  A,) 
shall,  but  their ^roiicf  mother  sliall  not,  take  a  share; — and  if  the  estate  shaU 
have  been  acquired  by  B,  C,  and  P  themselves,  then  neither  the  grand- 
mother,  nor  the  mother,  will  be  entitled  to  a  share  upon  a  partition  of  it 

SOlh.  Hie  state  of  every  Hindoa  family,  is  that  of  t^njc^it  in  Boards  in 
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Property,  and  in  the  pirformance  of  religious  ceremonies.  Families  lliiis, 
united,  may  separate,  as  to  Boards  Properly^  or  tJie performance  of  religi^. 
&US  ceremonieS'-^OT  as  to  any  two  of  them  ;  and  continue  united,  except  in, 
80  far  as  the  sepsgration  shall  take  place.  It  is  a  partition  of  property  on-^ 
ly,  that  will  entitle  the  mother  or  grandmother  to  a  separate  share.  31enu 
seems  to  recommend  a  separation  in  the  performance  of  religious  rites, 
^<  since  religious  duties  are  multiplied  in  separate  houses,  their  separation 
is,  therefore,  legal,  and  even  laudable.'' 

37th.  Sisters,  or  co- widows,  as  well  as  brothers,  may  come  to  a  partiti^ 
on  of  their  joint  estates ; — but  among  sisters  or  co-widows  a  division  can- 
not  be  productive  of  more  than  convenience  to  the  partitioning  parties 
themselves.  It  will  hot  give  any  one  of  them  a  right  to  dispose  of  her  se- 
parate share,  or  in  any  maimer  vary  the  rules  of  inheritance ;— whereas 
Among  males,  it  confers  the  absolute  right  of  disposal,  and  will,  in  some 
cases,  alter  the  course  of  succession. 


^The  rights  of  sisters,  (if  rights  they^  can  be  trailed,)  to  a  share  of  the  estate 
upon  partition,  are  undefined, — or  stand  upon  a  definition  so  tjualified  and 

confounded,  as  to  render  it  impossible,  when  there  is  property  of  value,  to 

•  •       •  ■        »■  •  •    .  .         • 

i^y  what  proportion  of  it  the  sister  is  entitled  to  receive. 

^^ These  tights  defend  for  theu:  realization  much  more  upon  moral,  than 
upon  l^al  obligation. 

'^  Menu  says,  "  To  unmarried  daughters  by  the  same  mother^  let  their  bro- 
thers give  portions;  out  of  their  own  allotments  respectively,  according  to 
the  classes  of  their  several  mothers  ;'^lele^ch  give  a  fotirth  part  of  his  oion' 

distinct  share ;  and  they  who  refuse  to  give  it,  shall  be  degraded/' 

•  *     '   .     ■        ,  •  •  '.  ..•.•■.." 

<ln  the  Dayabhagu  it  is  laid  down^  thatif  ih^  ftmdsW .^ma//,  thevsons^ 
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must  gire  to  the  dattghters  one-fourth  part  6f  ^eir»  (the  90&*6)  r^pecths 
Shares.      Tliis  precept  is  however  applied  to  inmtieH  sisters  (mlj»  lor  w&m^ 
titd  sisters  have  not  any  claim*        It  is  fnrther  stated,  that  the  portions  of 
daughters  are  not  taken  in  virtue  of  their  having  a  title  to  succession. 

The  obligation  of  giving  the  sisters  in  marriage  is  also  imposed  upon 
Wothers  ;— and  the  author  of  the  Dayabhaga  declares,  '^  Since  the  daugh-> 
ter  takes  not  in  right  of  inheritance,  if  the  wealth  be  greats  funds  sufficient 
for  the  nuptials  ought  to  be  allotted,  but  it  is  not  an  indispensibh  rule  that 
they<mr^  part  should  be  assigned/' 

If  the  number  of  brothers  and  the  number  of  sisters  be  unequal  to  each 
other;  that  is,  if  there  be  more  sisters  than  brothers,  or  vice  versa,  the  sis« 
ters  shall  not  have  a  fourth  part.  They  do  not  indeed  seem  to  be  pro<* 
tected  against  a  fourth  part,  if  there  should  be  ten  sisters  and  two  brother^ 
— ^but  if  there  be  one  sister  and  ten  brothers^  then  it  is  clear  that  she  shalL 
not  have  a  fourth  part  from  each — the  reason  for  denying  her  such  ashare* 
under  such  circumstances^  i&,  that  it  would  give  her  one  quarter  of  tho 
whole  estate. 

The  number  of  sisters  must  be  equal  to  the  number  of  brothers,  or  tho 
sisters  cannot  expect  the/ourth  part  of  a  small  estate.  Yet  if  there  be  an 
equality  of  numbers,  that  will  not  entitle  the  sisters  to  a  fourth,  or.  any 
specific,  part  of  a  large  estate. 

It  is  a  duty  however»  and  one,  the  performance  of  which,  is  I  believe^ 
generally  secured  by  family  pride,  to  bestow  the  sisters  suitably  in  marri- 
age—and this  is  all  1  can  say  for  the  rights  of  sisters. 

It  woald  appear  upon  the  whole,  that  sisters  have  a  claimt  rather  than  a 
ri^htt  that  the  iiuiitnwi  ■i^Jiwll.Hl.  nuiK  aucdeed  to  tbe  estates  of  a  h(6' 
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band  or  a  father^  by  the  Hindoo  law — and  that  the  mother  has  a  contin- 
gent right  which  may  be  enforced  by  her  upon  a  partition  of  her  husband^s 
estate  being  made.  Her  original  right  is  to  maintenance  only — which  is 
to  be  suitable  to  the  wealth  of  which  her  husband  died  possessed  ;  but  it 
is  by  the  act  of  others  that  she  becomes  entitled  to  any  specijic  share.  The 
reason  given  for  this  is  modern  but  satisfactory.  She  has  a  right  to  par* 
ticipate  in  all  the  comforts  which  are  enjoyed  by  her  family  in  its  undivid^ 
ed  state,  and  a  legal  as  well  as  natural  claim  to  that  protection  which  may 
be  derived  from  a  union  of  her  descendants.  If  therefore  she  is  deprived  of 
ftiich  advantages,  it  is  but  just  that  she  should  be  enabled  to  take  oare  of 
herself,  and  not  be  obliged  to  go  from  door  to  door,  (as  the  Hindoo  autho-- 
rities  express  it,)  for  her  support.  The  doctrine  is  rational,  and  1  have  not 
been  able  to  discover  that  it  is  any  where  contested. 

It  will  have  been  seen  that  in  cases  of  partition,  the  mother>  right  de-^ 
pends  upon  the  parties  by  whom  the  division  may  be  made.  That  it  must 
be  made  by  her  otvn  descendants^  and  that  the  childless  widow,  or  the  wi^ 
dow  who  had  borne  daughters  only,  will  not  be  entitled  to  participate  in 
the  event  of  her  husbands  descendants  coming  to  a  partition  of  his  estate. 


That  mothers  are.  entitled  to  a  share  upon  partition,  and  that  grandmo^ 
thers  are  entitled  to  a  share  ^^  similar  to  mothers'^  we  may  receive  as  law. 
The  author  of  the  Daya  crama  Sangraha  says,  '^  Here,  since  the  term  mother 
relates  to  the  natural  parent^  the  step-mother  does  not  participate,  but  she 
must  be  maintained  with  food  and  raiment/' 

He  tbea  tells  us  that  in  a  partition  of  the  grandfather^ s^  wealth,  the 
grandniother  must  be  made  an  equal  sharer, 

-^ 
Agaio*  *'all  grandmothers  are  pronounced  sipoilar  to  mothers — ^it  is 
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sliown,  that  as  the  mother  is  entitled  to  bb  equal  share  in  a  partition  ot 
her  husband's  wealth,  made  by  her  own  sons,  so  in  a  partition  about  to  be 
n^ade  of  the  gr and/at Iier's  wealth  by  grandsons^  the  grandmother  has  ao 
e^ual  share  with  themr  ^^  In  this  instance  likewise,  the  contempardrg' 
waives  of  the  grandmother  are  not  entitled  to  participate ;  they  need  only  be 
njaintained/'  *^  For  the  reason  above  stated,  the  term  grandmother  referee 
ejcclusively  to  the  natural  parent  of  the  father.  This  is  the  received  opi-* 
njon :  although  in  fact,  considering  the  use  of  the  words  *air  and  *  grands 
mothers'  (in  the  plural  number),  in  the  text  above  quoted,  it  is  reasonable^ 
that  the  contemporary  wives  of  the  grandmother  should  be  allowed  to  parti-' 
cjpate/* 

He  then  proceeds  to  inform  us,  that  the  fDllowers  of  the  Mithila  school/ 
on  the  authority  of  Vrihaspati,  contend  that  "  mother**  tneans  **  step-mother,** 

apd  that  step-mothers  are  entitled  to  an  equal  share  upon  partition. 

)  - 

•  •  • 

.  It  may  be  sufficient  to  say  that  by  the  Hindoo  law  as  current  in  Bengal^ 
t|ie  step-mother  (if  so  she  is  to  be  called)  is  not  entitled  to  any  share  upoir 
partition.  Menu  declares  that  partition  of  4he  patrimonial  estate  is  to  bcr 
made  after  the  deatb  of  the  father  and  the  mother — hence  arises  the  mo* 
ther'is  right,  if  partition  should  be  made  in  her  life  time. 

,  When  we  depart  from  first  principles,  we  are  generally  led  into  error— 
audi  every  writer  xv^n  Hindoo  law,  appears  to  consider  that  his  oumnotione 
of  fitness,  may  be  properly  substituted  for  positive  enactment.       ^  ^ 


4  All '  widows  bein^  equally,  entitled  to  a  tnadntenance  out  of  their  lius- 
band's  estates,  it  will  perhaps.be  admitted,  that  none  of  them  have  reaso4 
to  complain  of  advantages  which  may  be  conferred  upon  others,  by  chance. 


« 


Their  rights  are  in  truth  separate  and  even  dissimilar,  according  to 
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^he  various  situatione  in  ^hich  they,  happen  to  stand, — and  if  the  law  he 

ju  one  view  o£it  objectionable,  it  must  in  another  accord  with  our  ^shes  ; 

Sot  in  this  instance  it  is  fixed,  and  if  a  grievance  be  imposed  by  the  Legi^ 

lator^  it  is  more  easily  endured  than  that  perplexing  despotism  which  the 

fanciful  theorist  never  fails  to  introduce.  i 

^  Let  us  now  see  how  far  the  rights  of  widows  depend  upon  their  liemg/ 
or  not  being,  mothers  of  male  children ;  and  we  may  be  better  able  to  ad;- 
.certain  the  degree  of  justice  with  which  one  can  complain  of  events,  that 
^may  possibly  place  another  in  a  better  condition  than  herself. 

*     I  do  not  here  sp^k  of  those  austere  rules  by  which  every  woman  who 

.has  lost  her  husband,  is  enjoined  to  abide.       The  breach  of  these  injunc- 

;  tiops  is  a  moral  ofience, — an  adherence  to  them  is  not  to  be  enforced  by 

.  secular  authority ;  ahd  in  this  (the  kali)  age  of  the  world,  they  are  gene* 

lialJy  disregardedf 

The  rights  of  widows  who  have,  and  the  rights  of  widows  who  have  not, 
flons,  are  perfectly  distinct*  ^ 

r 
f 

The  widow  who  has  a  satty  cannot  claim  any  thing  beyond  a  mainte« 
.  nance  in  his  family.  Tlie  widow  who  has  sans  is  in  the  same  situation ;  she 

•  is  entitled  to  a  maintenance  only,  unless  her  sons  make  a  partition  of 

•  their  father's  wealth,  and  by  their  act  give  their  mother  a  right  to  her  share* 
In  herself  she  has  no  right  to  separate  property,  nor  can  she  ever  possess 
it  by  an  act  of' her  own.         She  may  indeed  inherit  as  the  heir  of  her  son; 

•  if  he  should  die,  leaving  neither  child  nor  widow  surviving. 


•    « 


V 


The  widow  who  is  childless,  or  she  who  has  daughters  only,  will  suo^ 
ceed  as  the  immediate  ^heir  of  her  husband,  to  his  estate.    In  a  world}/ 


B  2 
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point  of  view  she  may  benefit  by  not  haying  had  a  son,  as  the  mother  who 
had  one  may  benefit  by  his  death.  They  have  Ma  common  right  to  maift^ 
4enance.  In  erery  other  respect  their  situations  will  be  found  to  be  plain- 
ly distinguishable,  as  they  may  have  been  childless,  as  they  may  have  had 
daughters,  or  as  they  may  have  had  sons. 

It  is  now  my  purpose  to  show  how  far  a  widow  having  a  right  to  main* 
tenance,  may  by  the  Hindoo  law,  as  administered  in  the  SuiH-eme  Court, 
compel  the  person  in  possession  of  her  husband's  estate,  to  maintain  her,  or 
to  make  her  an  allowance  for  the  purpose  of  enabling  her  to  maintain  herself. 

In  the  year  1799,  Sree  Mootee  Mundoodaree  Dabee^  the  eldest  widow  of 
TiUucham  Puckrassee,  by  my  advice,  filed  a  bill  against  Joynarain  Puck-' 
rasseCf  who  was  the  son  of  TiUuckram  Puckrassee  by  another  wife  then 
-living*     This  was  the  first  proceeding  of  the  sort,  that  was  had  in  the  Sa* 
preme  Court.      The  bill  stated  that  Joynarain  had  threatened  to  turn  the 
complainant  Mundoodaree  Dabee  out  of  the  family  house  ;  that  the  whole 
tenor  of  his  conduct  towards  her  was  unbecoming  and  improper,  and  that 
he  had  neglected  and  refused  to  maintain  her  in  a  manner  suitable  to  the 
wealth  of  which  her  husband  TiUuckram  had  died  possessed.      The  bill 
•  alleged  that  this  wealth  was  to  the  amount  of  three  lakhs  of  Rupees  in  va- 
lue, and  that  it  was  all  in  the  possession  of  Joynarain  who  was  Tilluckram^s 
only  son.   It  stated  that  the  complainant  was  the  eldest  widow  of  JHlluek^ 
,  ram.    It  prayed  an  account  of  his  estate,  and  a  separate  maintenance  pro* 
portioned  to  its  amount. 

Joynarain  by  his  answer  admitted  for  the  purpose  of  enabling  the  rom* 

plainant  to  obtain  a  decree,  but  for  no  other  purpose,  that  the  estate  of  TiU 

'hickram  was  to  the  amount  in  value,   allied  by  the  complainant.     He 

positively  denied  ever  having  threatened  to  turn  her  out  of  the  family 

bouse,  or  having  in  any  manner  ill  used  her.    He  affiimed  that  TiUuckram 
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contemplating  bis  deatib,  had  given  to  her  a  Company's  promissory  note 
for  10,000  Rupees^  bearing  interest  at  the  rate  of  eight  per  cent  per  annum^ 
i^hich  he  (TiUuckrati^)  had  thought  a  sufficient  provision  for  her.  He 
further  set  forth,  that  in  the  life  time  of  Tilluckram^  he  had  made  the  com* 
plainant,  a  monthly  allowance  of  between  five  and  six  Rupees  for  her 
personal  expenses,  which  he  (the  defendant)  offered  to  continue.  He  fur-* 
ther  stated  that  he  was  willing  to  maintain  her  in  the  family  house.  The 
parties  joined  issue,  and  witnesseiS  w^e  examined  upon  both  sides.  In 
November,  1800,  the  cause  came  on  to  be  heard  upon  evidence,  but  the 
defendant  did  not  appear.  It  was  then  referred  to  the  Master  to  ascertain^ 
and  report  what  would  be  a  suitable  allowance  for  the  complainant,  the 
circumstances  of  the  family  being  duly  adverted  to,  and  she  being  the 
eldest  widow  of  Tilluchram. — In  March,  1801,  the  cause  came  on  for  fur- 
ther directions  upon  the  Master's  report,  when  it  was  declared  that  the 
complainant  was  entitled  to  a  monthly  allowance  of  280  Rupees,  from  the 
day  of  the  death  of  her  husband  Tilluckram  Puckrassee — and  decreed 
that  the  defendant  should  forthwith  pay  to  her  the  sum  of  15,120  RupeeSf 
arrears  due  from  the  time  of  her  husband's  death  ;  and  also  that  he  (the 
defendant)  should  forthwith  pay  into  the  hands  of  the  Accountant  General 
a  sum  sufficient  to  produce  the  monthly  allowance  of  280  Rupees ;  and 
that  the  said  sum  at  the  death  of  the  complainant,  should  revert,  and  be 
paid,  to  the  defendant.  This  money  was  not  paid,  and  it  was  subsequent* 
ly  ordered  that  the  decree  be  carried  into  execution,  and  that  the  Master 
do  sell  a  competent  part  of  the  estate  of  Tilluckram  Puckrctssee  to  pro« 
duce  the  sum  of  280  Rupees  a  month,  and  to  pay  the  arrears  due  to  the 
complainant,  and  also  to  pay  her  costs.  The  Gonjipany's  securities  at  that 
time  bore  eight  per  cent  interest — and  the  sum  necessary  to  produce  280 
Rupees  a  months  had  been  reported  to  be  42,000  Rupees. 

The  complainant  had  not  borne  a  child  to  Tilluckmm  Puckrassee^  and 
thi&  deebioa  was  atgainst  his  son  by  another  wife* 
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It  is  thus  evident  that  a  maintenianee,  if  not  Voluntarily  yielded,  may  b^ 
enforced  by  law,— and  I  conceive  it  will  follow,  that  widows  having  a  right 
to  maintenance,  may  restrain  the  representatives  of  their  husbands  from 
wasting,  or  making  away  with,  their  estates— or  at  least  compel  the  pos- 
sessors under  such  circumstances,  to  give  security  for  the  due  payment  of 
a  suitable  maintenance. 

I 

If  the  assertions  contained  in  the  answer  of  Joynarain  had  not  been 
disproved,  the  decision  would  of  course  have  been  otherwise  than  it  was. 

Cunjhunnee  Dossee  and  Belass  Dossee^  two  of  the  widows   of  Rqjafk 
Nobkisseuj  filed  their  bill  against  Gopeemohun  Debj  (the  adopted  son)  aii4 
'Rajah  Rajcrishnay  (the  begotten  son)  of  Rajah  Nobkissen^  praying  an  a<;- 
count  and  a  separate  maintenance.      To  the  answer  of  Rajah  Rajcrishnq^ 
the  will  of  Rajah  Nobkissen  was  annexed,  from  which  it  appeared  that  he 
had  given  to  each  of  his  wive^^,  money  and  jewels  suitable  to  their  situa- 
tion in  life— and  that  he  had  directed  them  to  be  maintained  by  his  sqii 
Rajah  Rajcfishna  in  the  family  house.   The  defendants  stated  that  the  wi- 
dows (complainants)  had  left  the  family  house  without  any  cause^  and  ha4 
gone  to  reside  elsewhere.     Their  answers  were  separate,  and  that  of  Ris^j^ 
crishna  offered  to  maintain  the  complainants,  if  they  would  return  to  the 
family  house — he,  submitting,  as  Gopeemohun  had  been  decreed  one  half 
of  Nobkissen's  estate,  that  he  ought  to  contribute  to  the  maintenance  of 
his  widows.     The  case  made  by  the  defendants  could  not  be  denied,  and 
the  bill  was  dismissed.      The  right  of  the  widows  however  to  a  suitable 
maintenance  was  not  disputed.     It  was  indeed  on  the  contrary,  admitted, 
and  it  was  upoii  showing  that  they  had,  or  might  have,  such  a  provision  as 
their  husband  had  thought  proper,  that  the  bill  was  dismissed.  ; 

■ 

In  the  f^Kse  of  Seebchunder  Base  against  Gooroopersaud  Bose?MA  others?, 
(which  will  be  found  more  fully  reported  at  tiie  end  of  this  chapter)  the 
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Court  took,  in  my  opinion  a  correct  view,  of  the  right  which  a  widow 
entitled  to  maintenance,  bad  to  security  for  the  due  receipt  of  it.  This  was* 
a  bill  for  partition ;  and  so  far  as  it  relates  to  the  present  question,  may  be 
6aid  to  have  been  between  two  widows,  and  six  sons  of  Muddunmohun 
Base; — one  widow,  Soosee  Mookee  DosseCj  who  was  mother  of  one  of  the- 
six  sons,  had  died ;  another  widow,  Anundmoyee  Dossee  who  was  mother 
df  the  other y4W  sons,  was  living.  The  third  widow,  Madubhoyee  Dossee^ 
who  had  been  childless,  was  also  living.  On  the  7th  of  August,  1813,  a 
partition  was  decreed  and  the  son  of  Soosee  Mookee  was  declared  entitled 
(his  mother  being  dead)  to  one-sixth  part  of  Mudunmohuns  estate.  The 
Other  five  parts  were  to  be  divided  into  six,  of  which  Anundmoyee  was  de«* 
clared  entitled  to  one  and  her  y?t;6  sons  to  one  each;— but  it  was  ordered 

that  be/ore  any  partition  be  made,  the  Master  do  enquire  and  report  what 

•  •  ■.-■•».. 

ifvould  be  a  requisite  sum  for  the  purpose  of  securing  to  Madubhoyee  (the 
childless  widow)  a  suitable  maintenance,  and  it  was  ordered  that  in  the 
JUrst  instance  such  sum  be  set  apart  for  the  purpose. 

From  these  decisions,  it  clearly  appears  that  the  widow  entitled  to  main- 
tenance^  is  not  to  be  left  at  the  mercy  of  him  whose  duty  it  is  to  maintain 
ner,  but  that  she  may  compel  him  to  do  her  justice, — and  although  the  ob^ 

m 

tij^tion  imposed  upon  him,  be  indefinite,  that  a  Courtof  Equity  will  define 
it,  by  adverting  to  circumstances,  and  aid  her  in  the  enforcement  of  snch 
advantages,  as  the  possessor  of  her  husband's  wealth  is  bound  in  consci- 
ence to  confer. 

4 

m 

The  decree  against  Jaynarain  Puckrassee  was  founded  upon  the  pecn- 
larities  of  the  case.  Perhaps  it  may  be  thought  that  an  allowance  of 
!280  Rupees  a  month  was  too  large  for  one  widow,  when  another  was  lin- 
ing, and  the  estate  three  lakhs  of  Rupees  only  in  value.  It  ended  in  tlie 
defendant's  ruin,  but  the  event  was  very  much  owing  to  his  own  conduct. 
^ere  is  reason  to  believe  that  the  estate  of  Tilluclcram  did  not  excJeed 
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half  the  value  at  which  it  was  estimated  in  the  bill  of  complaint,  but  the 
defendant  made  an  admission  which  proved  very  injurious  to  himself,  fie 
insisted  that  the  complainant  was  not  entitled  to  any  account ;  he  refused 
to  render  an  account  before  the  Master,  or  to  appear  at  the  hearing  of  the 
cause.  The  Court  had  therefore  no  course  open,  but  the  one  it  pursued^ 
by  directing  that  the  sum  stated  in  the  bill  as  the  amount  of  Tilluckrams 
property,  (it  not  being  denied  by  answer,  and  an  account  of  the  estate  hav- 
ing been  withheld,)  should  be  taken  as  a  datum  upon  which  an  estimate  of 
the  complainant's  allowance,  might  be  made.  It  was  an  unfortunate  case; 
yet  we  cannot  pity  the  defendant,  but  by  seeing  the  length  to  which  the 
Court  will  proceed,  for  the  purpose  of  rescuing  persons  in  the  complain^ 
ant's  situation  from  oppression  or  iigustice^ 

TTie  following  case  which  was  decided  by  the  Supreme  Court  on  the 
10th  of  December,  1823,  during  the  sittings  after  the  fourth  term,  ma/ 
serve  to  illustrate  some  of  the  rules  which  have  been  laid  down  respecting 
Partition  and  Inheritance, 

IN  EQUITY. 
Sree  Mootee  Jeeomcny  Dossee^  the  widow  and  legal  representative  of  Gun^ 
gachum  Ghose^  deceased,  and  Sree  Mootee  Dossee  Dossee^  widow  an4 

legal  representative  of  Sud^ewhunder  Ghose^  complainants^ 

Ik 

AGAINST 

Attaram  Ghose  and  C^^llachttnd  Ghose,  defendants, 

«  

The  bill  stated,  and  it  was  proved,  that  Corrunnamoyee  Dossee  ,and 
JLuckapriah  Dossee  were  resident  at  Chandernagore,  and  not  subject  to  the 
Jurisdiction  of  the  Supreme  Courtt 

The  prayer  of  the  bill  was  for  an  account  and  partition  of  the  estate  o( 
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Kissenmokun  Ghase^  deceased, — and  that  one-fourth  equal  part  or  share 
of  the  said  estate  might  be  allotted  to  each  of  the  complainants. 

The  bill  also  prayed  an  account  and  partition  of  the  estate  of  the  said 
Kissenmokun  Glioses  as  against  the  defendant  Callachund  Ghose  in  parti- 
cular, — and  of  all  profits  and  purchases  made  by  Callachund  Ghose^  with, 
or  out  of  the  estate  of  Kissenmokun  Gkose^  since  the  death  of  the  said 
Kissenniokun  Gkose ;  and  that  each  of  the  complainants  be  decreed  one* 
third  equal  part  or  share  of  the  said  last  mentioned  estate,  to  be  held  in 
severalty  by  them  the  said  complainants* 

The  stale  of  the  family  was  as  follows : — Kissenmokun  Gkose  died  in  the 
Bengal  year  1192,  leaving  two  widows,  viz.  Coirunnanioyee  Dossee  and 
JLuckapriak  Dossee,  who  are  still  living. 

By  Corrunnamoyee  Dossee^  Kissenmokun  Gkose  left  three  sons,  viz.  Gun* 

•  

gackum  Ghose  J  who  died  in  the  month  of  Bhadur  in  the  Bengal  year  1 207 ; 
JSuddencAund  Ghosey  who  died  in  the  month  of  Joistee  in  the  Bengal  year 
1216,  and  Callackund  Gkose,  who  is  still  living  and  one  of  the  defendants. 
By  Luckapriah  Dossee  he  left  Attaram  Q/iose,  who  is  still  living  and  tho 
other  defendant. 

'  Gungackum  Gkose  had  married  two  wives,  first  Joyak  Dossee,  who  died 
in  the  life  time  of  her  husband,  and  in  the  Bengal  year  1201.  Slie  left  one 
son  Sumboockunder  Gkose,  wko  survived  his  .father  (Gungackum)  and  died 
in  the  month  of  Shrabun  in  the  Bengal  year  1215.  Tlie  other  uife  of 
(jfungackurn^  is  the  com\\W\ii^nt,  Jeeomonee  Dossee. — She  had  a  daiighier 
Roopah  Dossee  by  Gungackum,  and  Roopah  Dossee  is  since  dead. 

.  JBuddencAund  Gkose  left  one  widow,  the  complainant  Dossee  Dossee,  by 

I 
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whom  he  had  (me  daughter  only;  {Doyamoyee  Dossee.)  Doyamojfee  Dossen 
is  still  living  and  married  to  Kissenchunder  Cawar.  Callachundf  the  other 
son  of  Kissenmohun  by  Carrunnanwyee^  and  Attaram  the  only  son  of  Kis* 
senmohun  by  Luckapriah,  are  the  two  defendants* 

The  defendant  Attaram  GAose^  not  only  refrained  from  opposing  the 
partition  as  between  him  and  the  other  claimants  under  Kissenmohun^  but 
alleged  that  a  partition  had  already  been  actually  made. 

An  account  and  partition  of  the  estate  of  Kissenmohun  was  in  the  first 
^place  ordered  as  between  the  other  claimants  under  Kissenmohun  and  him 
Attaramj)  he  being  declared  entitled  to  one-fourth  part  or  share  thereof 
as  one  of  the  four  sons  of  Kissenmohun^  Attaram,  then,  being  solely  en« 
titled  to  ^,  fourth  separate  part  of  the  estate  of  Kissenmohun^  it  was  under^ 
stood  and  admitted,  that  his  mother  Ijuckapriah  was  not  entitled  to  any 
separate  property  upon  a  partition  made  between  her  only  son  and  his 
three  half  brothers,  and  that  she  was  to  look  to  him  for  her  maintenance. 

If  Sumhoochunder  the  son  of  Gungachum  and  Joyah  Dossee  had  died  in 
the  life  time,  of  his  father,  it  seemed  to  be  agreed,  {Joyah  Dossee  having 
died  before  her  husband,)  that  Jeeomonee  the  surviving  wife  of  Gungachum 
would  have  been  entitled  to  his  estate ;  but  Sumhoochunder  having  surviv- 
ed^  his  father,  it  was  held  that  his  father's  estate  vested  in  him,  and  that 
Jeeomonee,  (not  being  his  mother  although  the  wife  of  his  father)  could  not 
take  from  him,  (Sumhoochunder)  but  that  his  father's  molJier,  CCorrunnamoyee) 
was  his  heir. 

It  was  also  declared  that  Dossee  Dossee^  the  widow  of  Buddenchund,  he 
{Buddenchund)  not  having  left  a  son,  succeeded  as  his  heir,  and  was  in  his 
ri^ht  entitled  to  one-fourth  part  of  Kissenmohun  s  estate. 

It  was  therefore  ordered  that  a  partition  be  made  of  the  estate  of  Kis- 
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ienmohun^  that  it  be  divided  into  four  equal  parts  or  shares  and  that  Atta-* 
ranif  the  only  son  of  Kissenmohun  by  Luckapriah^  do  ts^ke  one  of  the  said 
four  parts  or  shares  in  severalty. 

Of  the  other  three  parts  it  was  ordered  that  Corrunnamoyee  do  take  one 
as  the  heir  of  her  grandson  Sumboochunder^  that  Dossee  Dossee  do  take  one 
as  the  heir  of  her  husband  fiuddenchund — and  that  Callachund  do  take  one 
as  the  survivor  of  Kissenmohun  s  sons. 

This  partition  having  been  made,  it  was  farther  declsu'ed  that  Corrunna-^ 
fnoyee  was  entitled  to  a  fourth  part  of  the  three  parts  which  had  been  so 
^ividedy  the  third  part  which  she  had  taken  upon  partition  contributing 
to  make  up  the  said^bttrM  part.  It  then  stood  thus, —  Corrunnamoyee  the 
representative  of  Sumhoochunder^  Dossee  Dossee  the  representative  of  jBwrf- 
^enchunder^  and  Callachun^  the  surviving  son  of  Kissenmohun,  having  come 
to  a  partition — Corrunrufmayee  ^8  mother  of  Sumboochunder's  father,  as 
mother  of  Dossee  Dossee' s  husband,  and  as  mother  of  Callachund^  became,' 
upon  a  partition,  entitled  to  a  share  equal  to  that  of  the  several  partitioners. 

f 
The  three  parts  were  therefore  again  to  be  consolidated  and  then  divided 

into  four^  of  which  Corrunnamoyee  as  mother  was  to  have  one,— the  same 
forrunnamoyee  as  representing  her  grandson,  one — Dossee  Dossee  as  repre- 
senting her  husband,  one-^-^d  Callachund  in  his  own  right,  one. 

Supposing  then  the  three  parts  (Attaram  having  taken  the  fourth)  to  be 
divided  into  twenty-four  parts,'  Corrunnamoyee  would  have  eight,  Dossee 
Dossee  eighty  and  CaUachu^d  pig\\i\— Corrunnamoyee  then  for  the  purpose 
of  converting  the  three  twenty-fourths  into  four  twenty  fourths  must  con- 
j^ibute  two  parts  out  of  the  eight  she  had  taken, — and  Dossee  Dossee  and 
falluchund  must  each  cpjxtfibute  two  parts  out  of  their  eight.    Then  each 

I  2 
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(Corrunnamoyee  in  her  different  characters  being  considered  asr  two)  will 
have  one-fourth  or  six  twenty-fourth  parts.  The  result  will  be,  that  two- 
eighths  of  the  share  of  Dossee  Dossee  and  two-eighths  of  the  share  of  Calla* 
chund  will  be  added  to  the  eight  twenty- fourths  of  Cbrrtfitnairaoy^e,  who  will 
thereby  have  eight  twenty-fourths,  and  four  twenty-fourths,  or  one  half  ot 
that  part  of  Kissenmohuns  estate  which  wentimmediatdy  from  Kissenmo- 
hun  to  her  own  sons.  She  is  now^  entitled  to  twelve  twenty-fourths  or  one 
half  of  three  parts  of  Kissentnokun's  estate. 

It  was  also  ordered  that  Corrunnamoyee  (not  being  a  party  to  the  suit) 
be  at  liberty  (if  she  shall  please  to  do  so)  to  Come  in:  as  a  complainant  be* 
lore  the  Master  in  takii^  the  account,  and  before  the  commissioners  in 
making  a  partition  of  Kissenmahun'^  estate. 

It  is  to  be  observed  that  on  the  death  of  Dossee  Dossee^  her  dangfaf  e^ 
J^yflmoyee  will  succeed  through  her,  (Dossee  Dossee)  to  the  estate  of  her^ 
CDoyamoye£s)  father  Buddenehund. 


As  to  Jeeomoneey  she  has  a  right  to  maintenance  out  of  her  husband's 
estate,  and  may  follow  it  for  the  purpose  of  obtaining  her  right  into  the 
hands  of  Corrunnamoyee ;  but  from  what  has  been  already  said,  it  is  need- 
less  to  state  that  she  may  now,  if  she  has  just  cause,  require* security  as  t6 
her  rightsr-or  perhaps  the  Court  would  have  been,  at  the  hearing,  justified 
in  ordering  her  maintenance  to  be  secured.  It  was  not  asked,  and  she  hav* 
ing  gone  for  a  specific  proportion,  and  having  failed  in  that,  was  I  pre- 
sume not  apprehensive  of  the  want  of  a  maintenance  during  her  life.  If  she 
has  grounds  for  fear,  she  may  yet^come  in  for  it  upon  petition. 

The  following  case  so  far  as  it  relates  tb  security  ordered  to  be  given  for 
the  maintenance  of  Madhubkoyee  Dossee^  a  childless  widow,  has  already 
been  noticed.     That  she  had  a  right  to  be  maintained  out  of  her  husband's 
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wealtb  id  certain,  alid.when  that  wealth  was  to  be  divided  among  so  many^ 
the  justice  of  providing  a  fund  for  her  support,  cannot  be  questioned;  for 
no  one  of  the  partitioners  being  bound  to  supply  her  with  the  necessaries 
of  life,  it  was  just  to  secure  her  against  want  by  a  joint  contribution. 

On  the  4th  of  December,  1812,  Seebchunder  Base  filed  his  bill  against 
Gooroopersaud  JBoie^  Bhoyruhchunder  Bose^  GopenoVh  Bose^  Bindahun 
BosCf  Nilmadub  Base,  Nubbinchunder  Bose^  and  Anundnioyee  Bossee.  Oa 
the  31st  of  December  the  bill  was  amended  by  making  IChunjunnee  BosseS 
and  Madhubhayee  Dossee  parties, — and  it  prayed  a  partition  and  account  of 
the  estate. 

The  bill  contained  much  matter,  and  related  to  many  subjectci,  witlif 
which  1  have  not  at  present,  any  concern. 

BhoymdHiktmder^  was  the  elAe^tfaU  brother  of  fhe  three  infant  defen« 

• 

dants  Bindabuf^t  Niifimduby  and  Nubbinchunder,  and  had  been  appbinted 
their  guardian^  The  bill  alleged  great  mismanagement  upon  his  pkrt ; 
stated  that  he  had  incurred  large  debts,  and  a  fear  that  his  creditors  would 
seize  the  joint  family  property  in  execution.  It  prayed  that  he  might  ac* 
count  before  the  Master  for  the  property  of  his  infant  brothers,  that  he ' 
might  be  discharged  from'  the  guardianship,  and  that  another  guardian 
might  be  appointed. 

Kisnoram  Bose  (now  dead)  had  been  the  father  oi  Muddungopaul  Bose 
and  of  the  defendant  Gooroopersaud — Muddungopaul  died  shortly  after 
his  father,  leaving  six  sons,  viz.  Seebchunder ,  the  complainant,  and  Bhoy^ 
rubchunder,  Gopeviafh,  Bindabun,  Nilmadub,  and  Nubbifwhunder,  five  of 
the  defendants.  Soosee  Mookee  Dossee  one  of  the  wives  oi  Muddungopaul 
was  dead,  and  she  left  an  only  son,  Seebchunder  the  complainant.  Two 
widows  of  Muddungopaul  were  living, — they  were,  Madubhoyee  who  wag 
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childless,  and  Anundmoyee  yrho  was  mother  of  Bhoyruhchunder,  ChpenofH', 
JBindabuHj  Nilmadub^  and  Nubbinchunder^  five  of  the  defendants.  These 
two  widows  were  defendants  to  the  suit, — and  the  other  party  was  the  de^ 
fendant  Klmnjunnee^  vfho  was  the  widow  oi  Kisnoram^  and  mother  of  hisT 
two  sons  Muddunmohun  and  Gooroopersaud. 

.  On  the  7th  of  August,  1813,  the  Court  pronounced  a  decree  declaring 
K'Aunjunnee^  the  widow  of  Kisnoram^  entitled  to  one-third  part  of  the 
estate,  the  movable  absolutely^  and  the  immovable  for  her  life.  The  de^ 
fendant  Gooroopersavd  was  declared  entitled  to  one- third  part  to  hkr 
own  several  and  separate  use.  The  other  third  part  was  declared  to  bW 
long  to  the  representatives  of  Muddunmohun^ — and  as  to  it,  the  Master 
^as  ordered  to  enquire  aqd  r^ort  whai  would  i)e  an  adequate  sum  to  set 
apart  for  the  purpose  of  securiqg  to  Madubhoyee  the  childless  widow,  d 
suitable  allowance  for  her  life.  It  was  then  declared  that  Seebchunder, 
(whose  qdot^er  Soosee  Afookee  was  dead)  'was  entitled  in  severalty  to  one 
sfa^th  of  the  last  mentioned  third  part, — and  that  the  remBming  Jhe-sixlhs 
he  divided  into  six  parts,  of  which  JShoyrubchunder^  Gppenot%  Bindabun^ 
Nilmadub  and  Nublfinchunder^  should  each  take  one,  and  their  mother 
Anundmoyee^  one — the  immovable  part  of  which  she  was  to  take^br  life 
ojrily,  and  the  movable  absolutely.  It  was  further  declared,  Bhoyrubchun* 
dfir  having  assigned  and  made  ov^r  hid  share  to  Gooroopersaud^  that  he 
{Gooroopersaud)  was  entitled  to  it.  In  May,  1B15,  the  several  parties  hav-r 
ing  had  experience  of  the  expense  and  delay  of  a  reference  in  the  Master's. 
Q^ce,  agreed  to  stop  all  further  proceedings,  and  to  come  to  an  amicable 
aettlement  among  themselves, 

•  Meetings  were  held,  and  sigreements  were  executed,  but  the  result  wa^ 
unsatisfactory,  for  after  sacrifices  made  or  offered  by  Rhunjunnee  Dossee 
to  the  peace  of  her  family,  it  was  found  that  the  spirit  of  litigation  ope-» 
rated  more  powerfully   t}ian  the  interest  of  the  partiei;  concerned,  and  a^ 
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itt  property  was  large,  perhaps  ijt  was  thought  that  more  money  might  yet 
be  afforded  for  the  purposes  of  vexation. 

t  Gooroopersaud  had  gone  upon  a  pilgrimage,  and  when  he  returned  iQ 
April,  1817,  he  was  informed  by  his  nephews,  that  they  had  discovered  the 
decree  of  August,  1813,  to  be  en^oneous,  inasmuch  as  it  had  given  to  K'hun- 
jtimiee  one- third  of  the  estate,  whereas  she  was  not  entitled  by  the  jEftitdoo 
law  to  more  than  food  and  raiment,  or  a  maintenance  for  her  life  only,  and 
to  no  other  interest  in  the  estate  of  Kisnoram.  They  threatened  to  file  a 
bill  of  review,  and  refused  arbitration,  or  any  other  amicable  mode  of  ad« 
justment 

•  On  the  24th  of  August,  1818,  Gooroopersaud  so  circumstanced,  filed 
his  bill  against  all  the  parties  to  the  former  suit.  Seehchunder^  Bhoyrub' 
ehunderf  Gopenofh^  JBindahun^  Nilmadubf  Nvibinchander^  K^kunjunnee^ 
Anundmoyee,  and  Madhubhayee^  were  made  defendants. 


€ 
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''  Gooroopersaud  in  this  bill  recited  all  the  proceedings  in  the  former  suit 
and  the  several  agreements  that  had  been  executed  subsequently  to  it ; 
dl  which  he  prayed  might  be  declared  binding  and  conclusive  upon  the 
several  parties,  and  that  he  might  be  declared  entitled  to  one- third  of  the 
estate,  and  also  to  the  share  of  B  hoy  rube  hunder  ;  that  the  parties  should 
all  be  decreed  to  hold  in  severalty  according  to  the  former  decree,  and 
that  each  should  be  declared  entitled  to  such  part  of  the  share  of  Khun^ 
junnu  as  she  had  bestowed  since  the  decree,  by  the  instruments  which  she 
had  executed,  and  also  to  the  lands  which  she  had  given  to  them  respec- 
tively for  the  tenn  of  her  life.  The  bill  further  prayed  a  partition  accord- 
ing to  the  decree  and  the  several  subsequent  agreements. 
f  .... 

',  BindabfiUy  Nilmaduby  and  Nubbinchunder^  who  had  been  infants  when 
the  proceedings  commen^d,  got  leave  on  the  ist  of  October,  1818,  to  file- 
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a  supplemental  bill  in  the  nature  of  a  bili  of  review.  Accordingly  on  the 
5th  of  October  a  bill  was  filed  by  th^m,  and  Anundtnoyee  JDossee^  against 
Gooroopersaud,  Seehchunder^  Bhoyruhchundery  Gopenofh^  Khunjunnee  and 
Madhubhoyee.  Callackund  JSose,  the  son  of  Gaaroopersaudf  was  also  made 
^  party  defendant* 

This  bill  alleged  that  much  of  the  property  had  got  into  the  handa  of 
Qillac/iund.  it  also  jstated  that  Muddungopaul  had  acquired  separate  pro<v 
perty  in  his  life  time,  of  which  it  prayed  an  account  And  that  the  decree 
.made  on  the  7th  of  August,  1413,  b^  reviewed  and  reversed  so  far  as  it  de^ 
clared  the  right  of  K'kwijunnee  to  the  movable  and  immovable  estate, — and 
that  the  cause  be  reheard  as  to  her  rights,  and  if  K'hunjunnee  be  entitled 
f o  any  share  in  the  real  or  personal  property,  th;at  the  reversionary  interest 
be  secured.  That  Callackund  be  decreed  to  bring  into  Court  and  to  endorse 
over  all  the  Company's  securities  in  his  hands,  belonging  to  the  estate,  and 
that  a  partition  be  made.  By  this  bill  it  was  relied  upon«  that  the  partitioiv 
not  having  been  made  in  the  life  time  of  Muddungopaul^  K'hunjunnee  was 
not  entitled  to  any  separate  share^  or  if  entitled  to  any,  to  no  more  than  an 
estate  for  life  in  the  movable  or  in  the  immovable  part  of  it.  False  charges: 
in  his  accounts  were  stated  to  have  been  made  by  Gooroopersaud^  and  iii^ 
istances  of  them  set  fortiu 

On  the  9th  of  December,  1A20,  the  causes  came  on  £Dr  hearing.  An  ac**. 
t^ount  of  the  estate  was  ordered  to  be  taken  as  a  preliminary  measure^  and 
vpon  the  bill  which  had  been  filed  in  the  nature  of  a  bili  of  review^  the 
Court,  as  it  had  done  in  the  case  of  Cosimo£h  JSysaack  and  RamanoCk 
Bysaack  against  Hoorasoondaree  Dossee^  varied  the  decree  made  on  the  7 th» 
of  August,  1813,  and  instead  of  declaring  that  Khu^unnee  Dossee  was  <ii-. 
titled  to  the  movable  property  absolutely  and  to  the  immovable  for  her  life^ 
declared  her  eutitlecl  to  one-tLird  of  the  estate,  real  and  personal,  according 
4o  tUe  rults  of  the  Hindoo  law. 
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Upon  this  occasion  the  Court  Pundits  were  consulted,  andf  they  «ji:« 
pressly  declared  that  the  mother  who  took  upon  partition,  and  the  mdaw 
who  succeeded  to  her  husband's  property,  stood  upon  the  same  fooling 
with  regard  to  their  interests  in  the  estates.  They  nevertheless  seemed  to 
think  that  the  mother  would  be  less  limited  than  the  widow  as  to  the  dis- 
posal  of  property ;  but  this  was  put  upon  the  ground  of  concession,  whicTi 
the  reversioners  in  the  several  cases  might  probably  be  disposed  to  make. 
They  said  the  mother  would  be  less  restrained  on  account  of  the  respect 
due  to  her  by  her  sonSy  adding,  that  the  brothers-in-law  would  not  have  so 
great  respect  for  a  brother's  widow.  There  is  not  in  fact  any  distinction 
as  far  as  the  right  extends,  nor  do  I  believe  that  any  ground  of  distinctioQ 
can  be  found  in  the  Hindoo  laWf 

The  Supreme  Court  has  always  considered  the  mothw  who  takes  fq»oii 
partition,  and  the  widow  who  succeeds  to  the  estate  of  her  husband,  as 
possessed  of  equal  interests^  And  it  is  to  be  lamented,  when  two  opportuni- 
ties occurred,  that  the  Court  did  not  insert  in  its  decrees,  the  decided  opir 
nion  which  it  entertained  upon  the  subject ;  that  it  did  not  declare  the 
widow  and  the  mother^  entitled  to  an  estate ybr  life  only^  whether  the  pror 
perty  of  which  they  can^e  into  possession  was  movable  or  immoviMe^ 

A  direct  declaration  is  always  better  than  leaving  a  point  of  this  nititdn^ 
to  inference.  That  the  Court  thought  the  decrees  which  declared  such 
parties  entitled  to  an  absolute  estate  in  movable  property  ought  to  be  altera 
ed,  is  certain.  The  opinions  of  the  Judges  were  known  and  even  declar* 
«d,  and  as  we  have  nbt  any  authority  in  the  books  of  Hindoo  law,  by 
^M^hich'a  distinction  between  movable  and  immovable  property  in  the  posse9« 
«ion  of  a  mother  or  of  a  widow  can  be  justified,  it  will,  I  thist,  be  thought 
proper  to  abide  by  the  rule  which  may  be  said  to  have  been  laid  down, 
and  to  hold  in  future  that  neither  widow  succeeding  to  her  husband,  nojf 

I 
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mother  sharing  upon  partition,  shall  be  entitled  to  more  than  a  life  interest 
in  movable  property.  The  poiver  of  e^pendituire  may  be  specially  given  m 
particulai:  cases. 

I  am  not  as  1  haye  already  said,  aware  of  the  Court  ever  having  made 
any  distinction  between  the  interest  oi  ^.  motherrs^ho  ioo\i  xx^ou  par tiliouj 
and  that  of  a  widow,  vt^hq  takes  upon  the  death  of  her  husband. 

The  following,  is  I  believe,  the  first  instance  in  which  the  interest  tak** 
en  by  either  in  real,  and  personal  (movable  and  immovable)  property,  was 
distinguished  ;  but  the  ground  or  principle  upon  which  a  larger  interest 
was  given  in  the  one,  than  in  the  other,  species  of  ^tate,  I  never  yet  haye' 
been  able  to  ascertain. 

The  decree  of  which  I  now  speak,  was  pronounced  in  January,  I81.T. 

The   cause   was  between  Issurchunder  Corformah  and  Narainee  Dosseep 

'complainants — and  Govindchund  Corformahy  Nemulchund  Corfotmah^  €&-- 

'noychund  Corformah,  Dialchund  Corformahy  JRasmonee  Dossee,  Radamonee 

Dossee,  and  Ramonee  Dossee,  defendants. 

A  cross  bill  was  filed,  to  which  three  of  the  defendants  to  the  original 
bill,  viz.  Dialchund,  Radamonee,  and  Ramonee,  together  with  the  two  com- 
plainants in  the  original  bill,  were  made  defendants.  All  the  other  defend- 
ants to  the  original  bill,  were  compl^nants  in  the  cross*  bill^^but  tiie  par- 
ties were  tiie  same* 

It  was  declared  by  the  decnee,  that  the  Will  of  the  Testator  Goeulchun- 
der  Corformah  in  the  pleadings  mentioned,  was  well  proved,  but  that  it  was 
wholly  inoperative,  except  as  to  a  disposition  therein  contained,  in  favor  of 
Gourmonee  Dossee,  the  step  mother  of  the  Testator. 

It  was  then  declared  that  the  diefendants  GobindcAund,  JS^mulchund, 
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and  Canojfekund^  the  sons  of  Goculchunder  by  the  defendant  Rasmmect 
his  first  \irife,  together  with  the  defendants  IHalckund  and  Surrutchund^ 
{Surrutchund  being  then  dead)  two  sons  of  GoctUchunder  by  the  defendant 
Radamoneej  his  second  wife,  together  also  with  the  complainants  Issur* 
chunder  and  SoaroMtj  {Sooraut  being  then  dead)  two  sons  of  OoculcAunder 
by  the  complainant  Naraineej  his  third  wife,  as  the  seven  sons  who  surviv- 
ed  Goculchunder^  became  entitled  to  his  real  and  personal  estate,  of  which 
lie  was  seized  or  possessed  at  the  time  of  his  death ;  and  that  the  said  se- 
ven sons  were  so  entitled  in  equal  parts  or  shares. 

The  decree  then  declares  that  the  defendant  RamoneCi  ttid&w  and  heir 
of  Surrutchundy  is  entitled  absolutely  to  his  share  of  the  personal  estate  ; 
and  to  his  share  of  the  real  estate  for  her  life :  that  the  complainant  Na* 
rainee  as  the  mother  and  heir  of  Soorautj  is  in  the  same  manner  entitled  to 
his  share  :  that  Rasmonee^  mother  of  Govindchundy  Nimulchundy  and  Cb- 
noychundy  is  entitled  absolutely  to  one-fourth  of  their  three  seven  parts  of 
the  personal  estate — and  for  her  life  to  one-fourth  of  their  three  seven  parts 
of  tlie  real  estate ; — and  that  RadamoneCy  the  mother  of  Dialchundy  and 
Surrutchundy  is  in  the  same  maimer  entitled  to  one-third  of  their  two  seven 
parts  of  the  estate. 

It  will  be  observed  that  Rasmoneey  the  mother  of  three,  and  Radamonee^ 
the  mother  of  two,  sons  of  Goculchundery  came  in  upon  partition  made,  the 
first  by  her  three  sons,  the  second  by  one  son,  and  the  widow  of  her  de- 
ceased son  ;  and  also  that  Ramonee^  the  widow  of  Surrutchundy  and  Na- 
rainecy  the  mother  of  Soorauty  came  in  as  heirs^  one  of  her  husband,  and 
(he  other  of  her  son ;  and  that  the  mothers  and  widows  so  taking  were  all 
declared  to  have  the  same  interest  in  the  estates  which  they  severally  took^ 
i.  e.  an  absolute  interest  in  the  personal,  and  an  estate  for  life  in  the  real 
propertj. 
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That  part  of  the  decree  which  declared  the  rights  of  the  motheitt^  jmn 
ceeded  of  course,  upon  the  partition  made  by  their  sons.  Radanumee  was 
the  mother  of  Dialckund  and  Surrutchund.  Surrutckund  had  died,  and 
bis  widow  Ramonee  was  declared  entitled  to  his  share — and  then,  on  a 
partition  between  Dialckund  and  Ranumee^  Radamonee^  the  mother  of 
Dialckund  and  Surrutckund  was  clearly  entitled  to  a  share. 

So.  far  this  decree  is  consistent  with  all  the  decisions;  but  there  is  one 
point  in  which  it  differs  from  the  decree  that  was  pronounced  in  Decern-* 
ber,  1823,  in  the  cause  of  Sree  Mootee  Jeeomotiee  Dossee  et.  al.  y.  Allaram 
0/u)se  et.  al.  in  which  Corrunnamoyee  Dossee  was  declared  entitled,  as  heir 
to  her  grandson,  to  bis  share — and  also,  as  parent,  to  a  share  upon  parti* 
tion ;  although,  as  heir  of  her  grandson,  she  had  been  joint-owner  of  tUq 
property  divided. 

In  the  case  1  am  now  reporting,  the  double  claim  of  Narainee  Dossee 
may  have  been  overlooked.  It  does  not  appear  to  have  been  urged,  or  to 
have  been  brought  at  all  to  the  notice  of  the  Court. 

Narainee  was  mother  of  Issurckunder  and  Sooraut.  Sooraut  had  died, 
and  Narainee  was  declared  as  his  heir,  to  be  entitled  to  his  share.  The 
parties  were  all  severally  declared  to  be  entitled  to  their  respective  shares, 
and  the  decree  furnishes  as  good  evidence  of  a  partition  between  Issur^ 
ekunder  and  Narainee^  as  between  any  of  the  other  parties. 

Thus  then,  if  the  decree  of  December,  1823,  was  right,  iVarain^^  was  en- 
titled to  more  than  she  received.  As  representing  Sooraut^  she  was  entit- 
led to,  and  received,  one-seventh  part  of  Gtwulckunder's  estate.  IfS^ooraut 
had  lived,  he  and  Issurckunder  would  have  been  entitled  to  two-sevenths^ 
and  upon  their  separation,  Narainee  would  have  been  entitled  to  one-tkird 
of  these  two-scventks.  Rasinohee  and  Radamonce  had  each  shared  upon 
this  prmciple. 
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According  to  fhe  law  as  it  was  declared  ia  the  case  of  Jee&monee  et.  aL  v. 
Aitaram  et.  al.  which  will  be  found  reported  in  another  part  of  this  book^ 
Narainee  ought  to  have  taken  the  share  of  Sooraut  as  his  heir ;  and  she 
ought  then  upon  partition  to  have  shared  as  the  mother  of  Issurchunder  and 
Sooraut.  In  the  c^Ae  oi  J eeomonee  v.  Attar am^  the  Pundits  were  clearly  of 
opinion  that  Cotrunnamayee  was  entitled  to  take  as  heir  oihet  grandson^ 
and  when  in  that  capacity  she  came  to  a  partition  with  her  son,  and  a 
son's  widow»  she  was  entitled  as  parent  to  one- fourth  of  the  estate ;  she* 
and  the  son,  and  the  deceased  son's  widow,  each  took  one-third  ;  and  up* 
on  partition  she  took  one-fourth  of  the  whole.  The  correctness  of  the  opi« 
nions  which  the  Pundits  gave  on  this  occasion,  seemed  to  have  been  ad*^ 
mitted ;  and  from  subsequent  enquiry,  I  am  satisfied  that  they  were  con^ 
sistent  with  law;  according  to  that  principle  ^aratn^e ought  to  have  had 
eight  shares  out  of  twelve.  First,  upon  partition,  she  ought  to  have  had  six 
parts,  or  one  half;  then  as  mother  she  was  entitled  to  one-third,  or /our 
parts  of  the  whole,  her  own  contributing  to  make  up  theyimr.  This  would 
have  taken  two  parts  from  Issurchunder^  which  would  have  increased  her 
own  six  to  eight  and  left  him/our.  Instead  of  half^  she  ought  to  have  had 
two- thirds  of  two- sevenths  of  Goculchunder's  estate. 

It  is  difficult  to  arrange  decided  cases,  which  involve  several  distinct 
points  of  law,  so  as  to  apply  eaeh  part^  exclusively,  to  the  subject  under 
consideration. 

The  proceedings  which  arose  out  of  disputes,  in  Muddunmohun  BysaacV$ 
family,  will  exhibit  the  effect  given  by  the  Supreme  Court  to  a  Hindoo's 
will,  and  the  right  of  a  widow  as  heir  to  her  husband.  Yet  I  conceive  it 
to  be  so  connected  with  the  subject  of  partition,  as  to  render  itsintroduc- 
tion  in  this  place,  not  improper ;  for  it  will  show  how  a  partition  may  be 
brought  about  at  the  instance  of  a  widow,  claiminginrightof  her  husband; 
and  how  a  mother  (upon  partition  made)  may  be  barred  of  her  share,  hj 
the  operation  of  her  husband's  will. 
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Parts  of  this  case  have  been  noticed  before;  but,  as  taken  altogether,  it 
appears  calculated  to  throw  considerable  light  upon  several  points  of  Hindoo 
law  ;  and,  as  it  is  demonstrative  of  the  vexatious  spirit,  which  any  disagree* 
ment  in  a  family  of  Hindoos^  is  sure  to  engender  and  to  perpetuate,  I  have 
given  the  proceedings  in  a  more  detailed  and  connected  form. 


The  first  bill  was  filed  on  the  14th  of  October,  1808,  by 
JByscuicky  against  Casino fh  Bj/saack^  Ramanot'h  Bysaack  and  Bishonofk 
Sysaack.  This  proceeding  seems  to  have  become  necessary  on  the  part 
of  Govindchundf  in  consequence  of  the  cbnduct  of  Co$inot'hy  who,  on  his 
coming  of  age,  determined  to  interrupt  Govindchutid  in  the  execution  of 
his  trust.  The  complainant  and  the  defendants  were  first  cousins.  The 
complainant  had  been  appointed  executor  by  his  uncle,  who  was  father  of 
the  defendants,  and  from  all  that  appears,  there  is  no  reason  to  impute 
dishonesty,  or  mismanagement  to  the  executor. 

Govindchund  succeeded  in  getting  a  decree  for  a  partition  of  the  estate, 
which  had  been  joint  between  him  and  the  defendants.  A  family  dispute 
had  commenced,  and  was  therefore,  if  the  feeliogs  of  the  parties  could 
prevail,  to  be  interminable. 

It  happened  that  in  the  partition  between  Govindchund  and  his  cOusins, 
a  proportion  of  the  property  was  left  undivided.  There  was  thus  •*  a 
bone  of  contention"  remaining  between  the  two  branches  of  this  family. 
Govindchund  died  in  1810/  But  he  left  sons,  and  between  them,  and  the 
sons  of  Muddunmohun  (the  defendants  to  Govindchund*s  bill,  and  their  re- 
presentatives ;)  and  among  themselves,  we  have  had  bills,  and  cross  bills 
and  pleadings  in  every  variety  of  litigation,  all  founded  upon  claims  to 
this  undivided  part  of  the  family  estate.  The  contest  continues,  the  spirit 
of  the  combatants  is  i  believe  unabated,  and  the  duration  of  this  strife  will| 
1  presume,  if  possible,  be  proportioned  to  the  funds  of  the  family. 
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These  disputes  however,  were  collateral  to,  and  not  necessarily  connect* 
ed  with,  the  proceedings  which  I  am  now  about  to  report. 

All  that  can  be .  illustrative  of  the  Hindoo  law,  took  place  between  the 
members  of  MuddunmbhwC s  family,  that  is^  two  of  his  sons,  his  widow,  and 
the  widow  of  his  deceased  son. 

■ 

The  family  property  was  acquired  by,  or  originated  with,  Soboram  By- 
saackj  who  died  in  the  month  of  ^ti^^run,  Bengal  year  1180,  or  November, 
1773.  He  had  had  two  sons,  Hunymohun  JBysaack  and  Muddunmohun 
Bysaack.  Hurrymohun^  was  father  of  the  complainant  Govindchund^  and 
Muddunmohun  was  father  of  the  defendants  Cosinofh,  Ramanofh  and 
Bishonofh. 


Hurrymohun  and  Muddunmohun  had  both  died  before  the  bill  of  Go-- 
nindchund  was  filed  in  J8Q8^ 

Thi»  hill  stated  that  Hunymohun^  (father  of  the  complainant,)  had  died 
IB  the  Bengal  year  J 176,  or  1769,  in  the  life  time  of  his  father  iSbAoram, 
and  that  he  (Hurrymohun)  left  the  complainant,  his  only  son.  That  Sobo^ 
tarn  made  his  will^  by  which  he  left  all  his  property,  movable  and  immova- 
bhf  with  the  exception  of  some  legacies,  to  his  son  Muddutimohun^  and 
his  grandson,  the  complainant,  in  equal  shares.  That  the  complainant 
Govindchund  and  Muddunmohun^  had  possessed  and  enjoyed  the  estate 
of  Soboram  jointly  f  without  having  made  any  division  of  it,  until  the  death 
of  Muddunmohun  which  took  place  in  the  month  of  Poo^  in  the  Bengal 
yeat*  1212,.  or  Pecember,  1805.  That  on  the  death  of  Muddunmohun,  he  left 
three  sons,  (the  defendants,)  who  were  then  all  minors,  under  the  age  of 
sixteen  years.  That  the  complainant,  after  the  death  of  Muddunmohun^ 
managed  the  whole  estate,  and  that  it  was  still  joint  and  undivided.  That 
Cosinot'hf  the  eldest  son  of  Muddunmohun^  had  lately  attained  the  age  of 
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sixteen  years,  and  that  he  h^id  given  notice  to  the  complainant  not  to  lay  oui 
or  expend  any  further  sums  of  money  from  the  joint  estate.  He,  Govrndchund^ 
went  on  to  state  the  danger  which  he  apprehended,  considering  the  infan- 
cy of  the  two  other  defendants.  He  offered  to  account  fully  for  the  estate, 
while  it  was  in  his  hands  and  under  his  management,  and  prayed  that  upon 
accounting,  he  might  obtain  proper  releases^  He  also  pray^ed  a  partition, 
and  that  one-half  of  the  estate  might  be  decreed  to  him  in  severalty,  and 
the  other  half  to  the  defendants.  He  further  prayed  that  the  half  decreed 
to  the  defendants^  might  be  paid  into  the  hands,  or  placed  under  the  ma^ 
nagement,  of  the  Accountant  General  of  the  Supreme  Court,  for  the  use  of 
them,  the  defendants. 

In  February,  1811,  the  complainant,  Govindchund^  having  died,  and  the 
suit  haying  been  revived  by  his  sons,  a  decree  was  made  in  conformity 
wiih  the  prayer  of  GovindchtuuT s  origiaii  bill.  The  Accountant  General 
was  appointed  receiver  of  the  immovable  property  which  hfad^been  sdlottdil 
to  the  defendants,  and  half  of  the  personal  property  which  was  very  large 
in  amount,  was  ordercid  to  be  paid  into  the  hands  of  the  Accountant  Ge« 
nerd  for  the  use  o^the  defendants*     So  far  all  went  on  well* 

Casinot%  being  of  age,  applied  for,  and  obtained,  bis  i^fltre  of  the  person 
]ial  property,  amounting  to  about  2)50,000  Rupees.  RamanoVh^  when  he 
came  of  age,  obtained  his  share  also,  to  the  same  amount.  The  share  of 
JBishonot'h^  he  having  died  before  he  attained  the  age  of  sixteen  years,  re*' 
mained  in  the  Accountant  General's  hands, 

BishonoCh  had  married  Hoorasoondaree  Dossee  and  left  her,  his  widow^ 
Imt  no  child,  surviving  him, 

Cosinofh  and  Ramanofh  set  up  a  ufilly  which  they  alleged  had  been  ex- 
cfcnted  by  their  deceased  broth w  Bishonofk.   Tins  will  purported  to  give 
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tlie  property  of  Bishonofh  to  his  brothers  Co$inot^h  and  Ramanofh^  and 
his  and  their  mother  Comulmojiee  Dossee^  equally  among  thmi. 

Whether  or  not  the  parties  claiming  under  this  document,  could  have 
proved  the  execution  of  it  by  Bishonot'h^  or  whether  the  all^ationsr  of 
Uoorasoondof^ee's  friends  concerning  it,  were  well  or  ill  founded,  we  cannot 
now  learn,  and  need  not  now  enquire,  because  the  Court  determined,  that 
Siskonoi'A,  having  been  under  the  age  of  sixteen  years,  when  the  paper 
bore  date,  (he  had  not  attained  that  age  before  his  death)  was  incapable 
of  making  a  will*  The  instrument  in  question  was  therefore  adjudged  to 
he  void,  and  Hoorasoondaree,  the  wi4ow  of  JBishanot'A,  was  declaredi  as  hia 
h^ir,  to  be  entitled  to  his  estate. 

I  have  already  stated  how  the  decree  which  declared  her  entitled  abso* 
iutefy  to  the  movable  part  of  her  husband's  estate,  has  beei^  modified  upoa 
a  bill  of  review.  The  mopable  property  belonging  to  the  estate  of  Bisho^ 
nofh,  is  still  in  the  Accountant  General's  hands — but  all  the  interest  which 
has  accrued,  and  all  the  increase  which  has  grown  out  of  the  principal, 
have  been  ordered,  since  Hoorasoondaree  Dossee  came  of  age,  to  be  paid 
to  her.  Mo  partition  has  yet  been  made  of  the  immovable  property  which 
)iad  been  jointly  possessed  by  Cosinot'h^  Romano  fh,  and  Bishono^h. 

From  this  statement  it  is  clear  that  there  has  been  such  a  partition  of  the 
estate  of  Muddunmohun^  as  (primd  facie)  to  entitle  his  widow  Comulmonee 
(the  mother  of  Casino tWi,  Ramanqt'fi  and  Bishangfh)  to  a  share  of  the  mov« 
Ikble  part  of  it. 

If  the  husband  of  Comulmonee  had  died  intestate,  it  appears  to  qie  that 
she  must  have  been  declared  entitled  to  on/s-fourth  part  of  the  movable  es- 
tate when  a  partition  was  effected  upon  the  prayer  of  Hoorasoondaree,  and 


L 
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\rhen.  (hsinofh^ikA  Rdmdnof/i  e^ch  took  his  share  of  the  money  6nt  of  the' 
Accountant  General's:  hands.     But  Muddunmohun  made  a  will,  which  Go^ 
vinchund  set  forth  in  the  bill,  by  which  he  sought  to  separate  himself  from 
Muddknmahuk's  sons.     It  was  in  the  following  words : — 


•  t 


"I  Sri  Mnddnnfnokun  Bysaack  make  this  written  order  r— According  tor 
my  father/ the  late  Soboram  Bysaack' s  will,  Govinchnnd Bysaack  is  to  receive 

OAe  half  share,  and  my  three  sons  Sri  Cosinofh,  RamanofA,  and  Bishonofk 

» 

Bysaack  are  to  receive  my  share  being  the  other  half  of  nine  annas  and  an  * 
Half  share  of  the  snrcaree  property^  as  also  of  the  private  property,  all  the^ 
houses^  gardensj  grounds,  wearing  apparel,  gold  and  silver  plates,  and  so  * 
forth,  the  debts  and  outstanding  dues  according  to  the  accounts  in  the^ 

nBxnes  o{  MuddMnmohun  Bysaack  and  Govinchund  Bysaack  being  deducted^ 

.     .     .  .  ,  ■» 

arid  Company^s  paper,  dues   on  bonds  and  accounts,  cash  and  effects 
which  are  forthcoming  agreeably  to  the  accounts  of  the  estate  of  the^ 
htte  Soboram  Bysaack.     Gold  and  silver  ornaments,  wearing  apparel,  fa-  * 
mily  expenses,  daughter's  wedding,  performance  of  usual  ceremonies  for" 
lather  and  mother  and  so  forth,  whatever  have  been  charged  in  the  ac- 
counts shall  be  paid  by  both  jointly,  and  no  one  can  prefer  any  claim  for 
excess  or  deficiency  of  the  same.        Of  the  houses,  gardens,  and  grounds 
being  valued,  the  total  amount  shall  be  divided  into  halves.     He  who' 
possesses  any  ground  over  and  above  one-half  share,  shall  pay  the  amount 
of  the  excess  above  the  moiety.       All  this  property  shall  remain  under 

* 

charge  of  Sri  Govinchund  Bysaack  as  long  as  my  three  sons  are  not  qualified^ 
and  (tfoige.     The  expense  of  the  family  shall  be  conducted  in  the  same  man- 
ner as  it  is  now.      The  lodging  expenses  and  petty  charges  '  whatever  be" 

necessary  and  the  performance  of  ceremonies  for  the  father  and  mother, 
.'    '  •  •  •    ■  .        .    .  - 

nnnoprasiny  marriage,  &c.  of  sons  and  daughters,  shall  be  at  the  surcatee 

■     « 

charge  of  both,  according  to  what  is  fixed  at  the  wircar, -besides  which,  he 
who  makes  ornaments  and  wearing  apparel  over  and  above  the  same/ 
shall  be  charged  in  his  name.   He  who  tnakes  any  thing  for  his  private  use 
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ttnd  forhis  fatare  good,  the  same  shall  be  charged  in  his  name.     After  this 

my  private  prepertjfj  rash  and  effects^  gold  and  silver  ornaments^  wearing  ap- 

•  ■'. 
parel,  ^c.  whatever  reniaiuy  the  whole  of  that  my  three  sons  iSrrCb^** 

Hofhj  Ramanot'hj  and  Bishonofh  Bysaack  shall  receive,  to  which  nobody 

HAS  ANY  CLAIM,  When  Sri  Cosinofh^  Bishonofhy  and  Ramanofh  Bysaack 

are  of  age  if  they  can  live  in  this  manner  in  harmony ^  they  will  do  so. '       It 

they  do  not  agree  they  will  receive  their  the  three  brothers*  shares  agreeably 

to  this  will.       If  there  be  any  error  in  this  willy  I  will  allow  or  take  for  tfee 

aame.      Year  1210,  date  24th  Bhadur.     English  year  1803,  date  8th  Sep- 

tember.'^      This  was  signed  at  the  top  by  the  testator,  and  attested  oh  the 

r 

kacj:  by  five  witnesses.         s 


.  X. 


I.'* 


Comulmanee  Dossee  had  been  made  a  party  defendant  to  the  first  bill 

which  was  filed  by  Hoorasoondaree.     This  bill  sought  a  declaration  of  her 

•  .    ..  •  ^    '• 

fight  to  the  estate  of  her  deceased  husband  Bishonofh  ;  and,  in  fact,  de- 

•  ..  -^ 

fired  a  partition  of  Muddunmohun's  estate.  Comulmonee  did  not,  by  hei^ 
taiswer,  insist  upon  her  rights  in  case  a  partition  should  be'  decreed  ;  but' 
she  relied  solely  upon  the. will  of  her  late  son  Bishonofh^  by  which  htsT 
property  had  been  given  to  her  and  her  two  surviving  sons.  It  was  after 
Jhis,  and  in  December,  1814,  that  the  decree  declaring  Bishonot^h's  will 
.       ^      .     need. 


V.«     J  •  •  .      -    .  •  J 


Supposing  Comulmonee  to  have  been  an  instrument  in  the  hands  of  CV 
mnofh  and  Ramanot'h,  her  conduct  is  perfectly  explicable.  Had  'i§he 
(Some  m  for  a  share  upon  partition,  she  would  have  gotone-fourtnofthS 

»hole  of  Muddunmohun^ s  estate — but  then  Hoorusoondaree  would  have  hi* 

■  .  .    .  p 

as  much.  If  the  will  of  Bishonot'h  had  been  established,  Vomulmonet 
would  have  got  but  one- third  of  Bishonofh' s  share,  or  one^intn  part  only,* 
of  MuddummphuH'S  estate  ; '  but  then  Hoorasoondaree  would  have  been  en- 
tirely cut  out.       So  that,  in  fact,  if  we  identify  Cbmn/mc^hfe  with  iJosinot^H 
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and  Ramanot^h^  the  effect  of  establishing  J^UhonofA^B  wiU»  woidd  haY€ 
been  to  give  them  the  wholes  of  Muddunmohun's  estate,  and  to  deprive 
Moarasoondaree  of  any  share. 

Camnlmoneej  a  few  days  after  the  decretal  order  of  December,  1814g> 
entered  a  caveat  with  the  Registrar  against  it,  and  at  the  same  time  pe« 
titioned  the  Court  for  a  rehearing  of  the  cause,  upon  an  allegation  of  her 
light,  as  the  widow  of  Muddunmohun^  and  mother  of  Casino fk,  KaauH 
nofhf  and  Bishonot'h^  to  a  fourth  part  or  share  of  the  estate,  in  conse-' 
qnence  of  a  partition  having  been  made,  by  a  declaration  of  the  Court  t^at 
Hoorasoomdaree  2A  representative  of  SisAonofh^  was  entitled  to  a  third  part 
in  severalty. 

A  rehearing  was  granted  upon  the  prayer  of  Comulmonee's  petition ;  and 
then  Hoarasoandaree  filed  a  supplemental  bill,  in  which  she  set  forth  the 
before  recited  will  of  Muddunmohun,  and  contended  that  under  it  his  three 
$ons,  of  whom  her  late  husband  was  one,  were  entitled  to  his  whole  estate 
and  that  Camtdnumee^  upon  partition,  had  no  right  to  a  share  of  it. 

The  rehearing  which  had  l)een  ordered  upon  Comuhume^s  petition  wae 
postponed  until  the  answers  of  Cosinot'h^  Ranumqfh  and  Camuimmee  to 

the  suppl^oaental  bill  of  Hoarasoondaree  should  he  put  in. 

Here  a  new  scene  was  opened.  The  will  of  Muddunmohum^  which  bed 
been  first  brought  forward  by  his  executor  Gminekund^  and  afterwards 
relied  upon  by  Hoarasoandaree  in  her  supplemental  bill,  was  dated  in  the 
Bengal  year  1210,  and  it  was  admitted  (for  it  could  not  be  denied)  by  Co- 
sinot'h  and  Ramano^h,  to  have  been  executed  by  MuddunmoAumy  as  Haa^ 
rasoondaree  in  her  supplemental  bill  had  alleged.  But  thej  sword  in  their 
answer,  that  Muddunmohun  had^xecuted  another^  and  a  later  will,  on  the 
26th  of  ShrabuA  in  the  Bengal  year  J212,  by  which  he  revoked  the  will 
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of  the  24th  of  Bhadwr  1210;  and  proYided»^  in  case  any  of  his  three  sons 
shauid  die  be/ore  he  eame  of  age^  that  the  surviving  son  or  sons,  should  be- 
come proprietor  or  proprietors  of  all  the  property,  and  should  maintain 

the  widow,  &c.  of  his  deceased  son ;  or  in  case  of  disagreement,  that  each 

•  

widow  should  receive  10,000  Rupees  for  food  and  clothing.  This  will 
was  very  much  to  the  purpose — Bishonot^h's  was  not  better  suited  than  it  to 
the  exigency  of  this  case;  Its  having  escaped  the  researches  of  Govinchund, 
must  have  appeared  strange ;  he  had  not  any  interest  in  its  suppression  7 
or  if  he  had,  it  was  in  his  power  to  destroy  it.  We  must  presume  that  he 
brought  forward  the  onljf  testamentary  paper  which  came  to  his  know- 
ledge :  there  is  no  ground  for  suspicion  to  the  contrary.  Yet  Cosinot'h  and 
Ramanofh  both  swore  in  their  answer  to  Hoorasoondaree' s  supplemental 
bill,  that  they  had  discovered  this  last  will  of  MtidcftinjnoAifii  after  the  de- 
cretal order  of  December,  1814,  had  been  pronounced,  and  (which  may 
have  been  very  true,)  that  its  existence  was  not  before  known  to  them. 
ComuliHOfiee  answered  to  the  same  effect •  And  now  (as  she  had  done  in  her 
petition  for  a  rehearing)  she  again  urged  her  right  to  a  fourth  part  of  the 
whole  estate,  in  case  a  partition  sliould  be  decreed,  according  to  the  prayer 
of  Hoorasoondaree  s  bill. 

Cosinofh  aiid  Ramanofh  now  filed  a  supplemental  bill,  in  the  nature  of 
a  hill  of  review.  To  this  bill  Hoorasoondaree^  and  their  mother  Comulmo^ 
nee  were  defendants.  The.  complainants  recited  the  proceedings  which 
had  taken  place,  and  relied  upon  Muddunmohun's  will  of  1212,  which  had 
been  so  opportunely  discovered  by  them  after  the  decree  of  December, 
1814.  They  prayed  that  the  whole  estate  of  Muddunmohun  (Bishonofh  hav- 
ing died)  should  be  declared  theirs;  they  giving  a  sum  of  10,000  rupees  to 
J^oorasoondaree,  and  maintaining  Camulmonee;  and  that  the  decree  by 
which  Hoorasoondaree  was  declared  entitled  to  her  husband's  share  of  the 
estate,  be  reversed,  &c. 

This  bill  Hoorasoondaree  answered  by  her  next  friend  Woodiehund  By^ 
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-saack  (for  she  isiras  yet  a  minor)  subii](ittii)g  tier  rights  as  the  widow  ot  Bi^ 

'fhonofh^  to  the  Court.  :. 

•  .  '  ^ 

t  ■  '  '  .  s  .  ■  ,  ^ 

Comtdmoneei  with  the  complaisance  which  might  have  been  expe^t^d/ 
put  in  her  answer,  admitting  ^U  that  had  been  stated  by  her  sons  in  theii^ 
bill,  and  asserting  once  more,  her  rights  as  widow  of  Muddunmohun^  ta* 

^^pne-fourth  of  his  estate,  if  a  partition  of  it  should  be  decreed,  ^ 

•  > 

-  In  this  state  of  things,  andon  the  29th  of  June,  1815,  all  the  causes  earned 
•on  to  be  beard— and  then  an  issue  at  law  was  directed  to  try  whether  or 
not  the  paper  writing  bearing  date  the  25th  ofShrabun  in  the  Bengal  year 
.1212,  purporting  to  be  the  Icist  will  of  MuddunmoAuHj  was  a  valid  test%« 
•mentary  disposition  of  his  estate. 

In  this  issue  Connofh  smd  Ramanofh  were,  of  course,  to  be  the  pUinT. 
4ifis.      On  the  l^th  of  July  it  c^me  on  to  be  tried*  i^nd  (he  Plaintiff^  wert^ 

« 

«.••■-•• 
After  their  failure  in  this  grand  attempt,  the  prospect  of  quiet  was  Qpen^^j^ 

ed  to  Hoorasoondaree — and  as  every  thing  feasible  had  been  attempted  iji 

vain,  her  friends  could  not  have  suspected  illusion, 

« 
flamulmonee  got  leave  to  withdraw  her  petition  for  a  rehearing,  which 

implied  that  she  relinquished  hex-  claim  to  a  share  of  MuMunmokun's  es* 

|ate.    Casino fh  and  Rcmanofh  got  leave  to  dismiss  their  bill  in  the  nature 

of  a  bill  of  review,  which  implied  their  acquiescence  in  the  right  of  Hoara^^ 

r 

90ondaree  to  her  husband's  estate,  and  Hoorasoondaree  got  leave  todismisi^ 
her  suppl^iQ^ntal  bill^  which,  considering  the  advantage  of  her  situatioQi 
graved  tha,t  she  was.diesirous.of  p^ace...  All  thia  was  effected  by  consent^ 
and  all  parties  paid  their  awn  costs.  .       .       •  »  ^ 

-  ^e  motives  of  this  simulated  pacification^  may  be  conjectured,  if  tfaeyr 
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efenot  capable  of  pfoof.  There  was  enough  in  appeetrance,  to  prevent- 
the  suspicion  of  insincerity — ^but  whatever  appearances  may  be,  it  is  the; 
duty  of  Courts  upon;  such  occasions,  to  be  satisfied  that  a  final  and  con- 
olusire  adjustment  of  differences  has  been  made.  A  family  dispute  among .> 
Hindoos  is  seldom  to' be  terminated  by  arrangements  among  the  disputadtSi 
themselves. 

;  I 'find  that  when  these  proceedings  were  on  foot,  in  the  year  1815,  the. 
little  litigant,  Hoordsoondaree,  was  reported  by  the  Master  t^  he  twelve, 
years  l>f  age.  It  was  also  reported  by  him  that  her  motfier  Jumboohuttee 
Dossee  ovL^i  to  be  appointed  guardian  of  her  person,  and  the  Account* 
ant  Greneral  guardian  of  her  estate;  also  that  300  Rupees  a  month  would 
be  a  proper  allowance  to  be  made  for  her  maintenance  until  she  attained 
the  age  of  sixteen  years.  This  allowance  amoimted  to  3600,  and  her  mo^ 
ney  in  the'Accountant  Generars  hands  produced  16  or  17,000  Rupees /?er 
annum.  There  was  consequently  a  large  accumulation  of  interest  due  to, 
her,  when  she  attained  her  full  age  of  sixteen  years.. 

I  On  the  8th  of  April,  1816,  the  cause  was  set  down  for  further  directions 
upon  the  Master's  report;  and  then,  the  sum  of  2,74,000  Rupees,  which 
had  been  in  government  securities  to  the  credit  of  JBishonofKs  estate,  was 
oS'dered'  to  be  transferred  by  the  Accountant  General  in  his  books,' to  the 
credit  of  Hoorasoohdaree.  The  jewels  and  ornaments  which  had  belong-^ 
ed  to  BishonoVh  and  Hoorasoondaree  were  ordered  to  be  delivered  to  i/im-< 
hobultee  (the  mother  and  guardian)  for  the  use  of  Her  daughter.  It  waa 
not  for  some  years  afterwards,  that,  upon  her  coming  of  age;  she  .obtained 
an  order  for  the  payment  to  her,  of  the  money  which  had  been  transferred 
t?  Her  credil  by  the  Accountant  General. 


■ 


•The -measure  to  which  Cosinot'hond  Ramanofh  now  had  recourse,  if 
TO'-*wer^  4;iot  obliged  to  judge  of  it  with  reference  ta  former  proceedii^^r 
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must  appear  perfectly  unobjectionable.  In  September,  1818,  they  filed 
another  bill  of  review,  by  which  they  assigned  as  error  in  the  decree  of 
December,  1814,  that  it  gave  Hoorasoondaree  an  absolute  interest  in  the 
movable  property  of  Bishonofh  her  husband.  Th6y  stated  that  they  were 
entitled  to  the  whole  estate  movable  and  immovable  of  Bishonot'k^  after  the 
death  of  Hoorasoondaree ;  and  that  the  fuiid  which  bad  been  in  the  Accoont*' 
ant  General's  books,  to  the  credit  of  Bishonot'h,  ought  not  to  have  been 
ordered  to  be  transferred  by  him  to  the  credit  of  Hoorasoondaree  generalfy  ; 
but  that  it  ought  to  have  been  held  in  trust  for  her  during  her  life.  This^ 
may  be  thought  to  violate  the  understanding  which  the  proceedings  of  1816 
imported,  but  it  does  not  appear  open  to  any  other  exception ;  and  1  think 
it  may  be  excused  upon  the  ground  of  these  complainants'  having^  now 
been  better  advised  than  they  formerly  were.  In  this  bill  of  review  how* 
ever,  they  further  insisted  that  by  the  decree  of  December,  1814,  or  that 
of  April,  1816,  Hoorasoondaree  ought  to  have  been  ordered  to  live  undeif 
their  care  and  guardianship ;  Comulmonee  was  made  a  party  to  this  bill-*^ 
Hoorasoondaree  J  by  her  guardian  Jumboobuttee  demurred  to  it,  and  her  dp^ 
murrer  was  overruled.  She  then  answered,  setting  forth  and  relying  on 
the  several  agreements  by  which  all  proceecjings  had  been  terminated^  th4 

m 

parties  severally  paying  their  own  costs. 

On  the  11th  of  August,  1819,  it  was  ordered  on  a  hearing  of  this  last  bill 
of  review,  that  the  decrees  of  December,  1814,  and  April,  1816,  he  rectified, 
and  Hoorasoondaree  declared  entitled  to  the  estate  of  her  husband  Bisho^ 
not'hf  to  be  possessed,  used,  ai^d  enjoyed  bv  her  in  the  manner  prescribe 
tjf  the  Hindoft  law. 

Upon  the  s^e  day,  the  11th  of  August,  1819,  Hoorasoondaree  haying 
attained  the  age  of  sixteen  years,  got  a  rule  to  show  cause  why  the  Ac* 
countant  General  should  not  endorse  and  pay  over,  to  her  all  the  Gompa- 
jfkf&  securities  an^  <^ash  then  m  his  hands  to  }ier  credit,  amounting  to  aboulp 
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three  laklis  of  Rupees.     On  the  14th  of  August  this  rule  was  made  abso- 
lute.    As  it  now  stood,  it  was,  that  the  principal  sum  belonging  to  the 
estate  of  her  husband  Bishonofhy  and  the  interest  which  had  been  receiv- 
ed upon  it,  except  such  sums  as  had  been  disbursed  for  Hoorasoondaree's 
use,  also  the  proportion  of  rents,  &c.  which  had  been  collected  on  account 
of  Sishonofh's  estate,  should  be  paid  and  delivered  over  to  Hoorasoonda- 
ree, — and  further  that  the  costs  which  she  had  incurred,  to  be  taxed  be- 
tiveen  attorney  and  client,  should  be  paid  and  discharged  out  of  the  />rm- 
cipal  sum  of  which  the  persojud  estate  of  her  husband  consisted.     This 
was  done  with  the  intention  of  giving  her  the  free  and  absolute  power  of 
disposal  over  the  whole  oi  the  personal  property ^  except  the  principal  sum 
reduced  by  the  payment  of  her  costs  out  of  it.   To  this  sum,  her  husband's 
brothers  or  their  representatives,  would  have  been  entitled  after  her  death. 
They  could  not  however  complain  with  justice  of  this  part  of  the  rule,  for 
they  themselves  ought  to  have  been  ordered  to  pay  the  greater  part  of  the 
costs  which  had  been  incurred  by  Hoorasoondaree  throughout  the  proceed- 
lags. 

On  the  8th  of  November,  1819,  Cosine fh  and  Ramanofh^  filed  their  pe- 
tition of  appeal  against  the  decree  of  the  11th,  and  the  order  of  .the  14th 
of  August.  They  appealed  because  the  decree  declared  Hoorasoondaree 
entitled  to  ihe  possession  of  her  husband's  estate ;  whereas  she  being  entit- 
led to  the  use  and  enjoyme^it  only,  it  ought  to  be  secured  in  the  hands  of 
ah  officer  of  the  Court,  or  deposited  with  the  relations  of  JBishonofh,  who 
^ill  after  the  death  of  Hoorasoondaree^  be  entitled  trf  it.  Because  the  cos'ts 
of  Hoorasoondaree  were  ordered  to  be  paid  out  of  the  principal^  and  that 
the  interest  accumulated  during  her  minority  had  been  ordered  to  be  paid 
to  her ;  whereas  the  costs  ought  to  have  been  paid  out  of  the  accumulati- 
ons, and  the  accumulations  added  to  the  principal  for  the  benefit  of  Bisho- 
iwl'AV  heirs,  Hoorasoondaree y  having  a  life  interest  only,  and  having  had 
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a  maintenance  which  was  thought  reasonable  and  sufficient  by  the  Courts 
during  her  minority.  Because  even  if  she  is  entitled  to  possession  of  the 
property,  she  has  a  life  interest  only,  in  it  by  the  Hindoo  law,  with  certain 
powers  subject  to  the  control  of  her  husband's  relations,  and  because  se- 
curity ought  to  have  been  taken  for  the  protection  of  their  reversionary 
rights.  Because  Hoorasoondaree  having  left  the  family  house,  and  having 
removed  herself  from  the  control  of  her  husband's  relations,  ought  not  to 
have  the  property  in  her  possession^  even  if  she  would  otherwise  have  been 
entitled  to  it.  Because  it  is  consistent  with  the  interest  of  all  parties  that 
the  property  should  continue  where  it  at  present  is ;  and  that  it  ought  to  be 
retained  there  for  the  use  and  enjoyment  of  Hoorasoondaree  during  her  life, 
and  because  as  the  fund  produces  18,000  Rupees  a  year,  it  yields  a  muclt 
greater  income  than  Hoorasoondaree  ought  to  expend,  and  that  the  pos^ 
session  is  unnecessary  as  to  her;  and  calculated  to  produce  misapplication 
and  waste  inconsistent  with  her  interests,  and  subversive  of  the  rights  o€ 
the  reversioners. 

In  July,  1820|  Cosinofk  died,  leaving  an  only  son,  Jaygopaul. 

In  June,  1822,  Cofnulmonee^  filed  her  bill  of  review  against  Joj/gopoMH 
her  grandson,  Ramanofh  her  son,  and  Hoorasoondaree^  her  son's  widow. 
The  object  of  this  bill  was  to  reverse  all  t/iat  /lad  been  done^  and  to  have 
herself  declared  entitled  to  one-fourth  part  of  the  estate  oi  Muddmnmohum^ 
her  husband ;  inasmuch  as  a  partition  of  it  had  been  made.  On  the  9th  of 
December,  1823,  this  tiill  of  Comuimonee  was  dismissed  with  costSs 

That  Comuimonee,  had  it  not  been  for  the  will  of  her  husband,  would 
have  been  entitled  to  a  share  of  his  estate,  when  a  partition  of  it  was  made 
by  his  sons  or  their  representatives^  need  not  be  repeated* 

It  will  be  recollected  that  she  petitioned  for  a  rehearing,  on  the  ground 
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of  this  claim ;  how  far  her  right  might  have  been  affected  by  her  own  dis- 
fnissal  of  this  petition,  is  another  iquestion,  and  one,  which,  if  it  had  called 
for  a  decision,  must  have  been  decided  by  the  rules  pf  English,  and  not 
of  Hindoo  law. 

The  testator  (Muddunmohun)  after  having  provided  for  deductions,  and 
speaking  of  the  remainder  of  his  property,  says,  the  wthole  of  that  my 
THREE  SONS  shall  reccivc  ;  to  which  nobody  has  arty  claim.  He  goes  on, — 
When  the  soni  are  ofage^  if  they  can  live  in  harmony  they  will  do  so — if 
tthey  do  not  agree,  4hey  will  receive  their  shares  agreeably  to  this  wilL 

Jt  certainly  appears  to  have  been  the  intention  of  Muddunmohun^  that 
the  three  sons  should  continue  to  live  together,  until  they  had  all  attained 
iheir  age.  The  property  is  all  to  remain  under  cJiarge  of  Govindchund^  as 
long  as  the  three  sons  are  not  qua.lified,  and  of  age. 

As  soon  as  Cosinofh  came  of  age,  and  when  bis  two  brothers  were  in 
their  minority,  he  prohibited  Govindchund  from  the  necessary  expendi- 
ture of  money,  and  compelled  him  to  file  a  bill,  for  the  purpose  of  getting 
rid  of  his  trust, — and  when  Cosinofh  received  his  own  proportion  of  the 
j^ersonal  property,  he  had  so  far  eftected  a  partition,  as  to  give  his  mother 
a  right  to  the  fourth  part  of  her  husband's  personal  estate.  But  although 
3Iuddunmohun  did  not  contemplate  a  partition  until  all  his  sons  came  of 
age,  and  not  then,  if  they  could  live  together  in  harmony ;  the  Court  seems 
to  have  considered  that  the  will  gave  a  vested  interest  to  each  of  them,  and 
the  right  of  Hoorasoondaree  to  the  share  of  her  husband  Sishonofh,  he 
having  died  before  he  came  of  age,  does  not  appear  to  have  been  doubted 
upon  the  ground  of  her  husband  not  having  attained  the  age  of  sixteen 
years  before  his  death. 

From  the  whole  of  the  proceeding,  it  is  I  think  evident,  that  the  Court 

L3      . 
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held  Muddu7imohun  s  will  to  be  sufficiently  indicative  of  his  intention  that 
his  widow  Comulmonee^  should  not  have  a  share  of  bis  estate  upon  a  parti- 
tion of  it  among  her  sons. 

The  power  of  Hindoos  to  make  wills,  and  the  efficacy  of  wills  when 
made  by  them,  are  fully  recognized  in  this  case.  It  seems  to  have  been 
assumed,  that  if  BisJianofh  had  been  of  full  age,  and  if  his  will  had  been 
duly  proved,  it  would  have  cut  oS HoorasooiidareCy  his  widow,  from  her 
right  to  the  estate,  which  she  ultimately  obtained.  It  seems  also  to  have 
been  assumed,  if  that  which  w  as  set  up  as  the  last  will  of  Muddunmohwi 
could  have  been  substantiated,  that  it  would  have  had  the  same  effect,  and 
it  is  certain  that  the  claim  of  Comulmonee  to  a  share  upon  partition,  was 
defeated  by  the  will  of  Muddunmohuity  which  must  have  been  construed 
into  an  intention  of  the  testator,  that  upon  a  partition  by  his  sons,  his  wi- 
dow should  not  be  entitled  to  participate,  as  she  otherwise  would  have 
been  by  the  Hindoo  law. 

Whatever  effect  the  will  of  Muddunmohun  ought  to  have  had  in  cutting 
out  Comulmonee  from  a  share  of  his  estate  when  it  was  partitioned,  it  can- 
not be  doubted  but  that  her  right  to  maintenance  remains  in  full  force — 
and,  if  it  had  been  asked  upon  reasonabjie  grounds,  I  take  for  granted  that 
the  Court  would  in  this  case,  (as  it  had  in  a  similar  one)  have  ordered  funds 
sufficient  for  the  purpose  of  maintaining  her,  to  be  set  apart  out  of  the 
whole  of  her  husband's  estate. 

She  appears  now  to  be  supported  by  her  son,  Ramanofh  alone,  and  he 
may  yet  call  upon  Hoorasoondaree  (the  widow  o(Bishonofh)  and  Joygopaul 
(the  son  of  Cosinofh)  to  contribute. 

The  bill  of  review  which  assigned  a  declaration  that  Hooraso&ndcnree 
was  entitled  absolutely  to  the  movai/^  property  of  her  husband,  as  er« 
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ror;  was  in  my  opinion  justifiable  and  proper^— and  the  appeal  against 
that  part  of  the  Court's  order,  which  directed  a  payment  over  of  the  prin^ 
etpa(to  Hoorasoandareej  was  necessary  to  the  interests  of  the  appellants. 

The  Court  had  in  one  case  declared,  that  ^  mother  coming  in  for  a 
share,  on  partition  made  by  her  sons,  and  in  another,  that  a  widow  tak- 
ing upon  the  death  of  her  husband,  were  both  entitled  to  an  absolute  in- 
terest in  the  movable  estate.        In  each  case  a  reversal  of  the  declaration 
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was  prayed  by  a  bill  of  review,  and  in  each  the  Court  expunged  its  de- 
claration, substituting,  that  a  mother  in  one,  and  a  widow  in  the  other^ 
case,  should  take  according  to  the  rules  of  the  Hindoo  law. 

It  does  not  appear  to  me  that  a  distinction  between  movable  and  immov^ 
ahk  property  in  such  cases,  can  be  supported  by  any  principle  of  the 
Hindoo  law.  It  had  always  been  expressly  declared  by  the  Supreme 
Court,  that  neither  widow  nor  mother  could  take  more  than  an  estate  /or 
life  in  immovable  property.  The  alterations  made  in  the  decrees  which  I 
have  noticed,  are  in  themselves  sufficient  to  prove  the  Court's  opinion  up- 
on this  subject.  The  sentiments  of  the  Judges  were  well  known,  and  it  is 
to  be  lamented  that  the  limited  right  of  such  persons  was  not  expressly 
declared  in  those  decrees  which  reversed,  vurtually  at  least,  the  declarati- 
ons that  widows  and  mothers  were  entitled  to  an  absolute  interest  in  mot;* 
able  property  • 

If  these  females  have  a  life  interest  onltfj  in  movable  property,  the  proba- 
ble consequences  of  committing  it  to  their  custody  ought  to  be  seriously 
considered. 

The  order  which  had  been  made  for  the  delivery  of  her  husband's  per^ 
fional  property  to  Hoorasoondaree  Dossee^  did  not  by  any  means  ac- 
knowledge her  right  to  dispose  of  it  at  her  own  pleasure.      It  is  admitted 


'Oi  OF  PARTITION. 

by  all  authorities,  living  and  dead,  that  her  husband's  relations  are  entit- 
led to  it  at  the  expiration  of  her  life.  If  it  be  put  into  her  hands  it  will  be 
liable  to  waste^  and  the  acknowledged  rights  of  her  husband's  family  may 
be  defeated  by  her  weakness  or  her  will.  1  cannot  therefore  but  think 
that  an  appeal  against  the  order  which  directed  a  delivery  of  the  principal 
to  her,  was  as  proper  ;  as  an  appeal  against  that,  which  directed  the  accu^ 
mulations  to  be  paid  to  her,  was  unreasonable. 

The  petition  of  appeal  having  been  filed,  it  became  necessary,  if  she 
took  the  money,  to  give  security  for  its  restoration  in  case  the  order 
should  be  reversed.  She  did  not  do  so,  and  the  principal  sum  with  its 
accumulations  up  to  the  date  of  the  order,  are  still  in  the  Accountant 
"Greneral's  hands. 


We  now  come  to  a  question  of  great  magnitude  and  importance;  one 
which  deserves  and  requires,  the  most  grave  and  deliberate  consideration. 

That  it  has  been  usual  to  give  a  widow,  or  a  mother  possession  of  the 
property  to  which  she  may  succeed,  must  be  admitted — and  that  the 
money  of  her  husband's  estate,  would,  had  it  not  been  for  the  appeal,  have 
gone  into  the  hands  of  Hoorasoondaree  Dossee^  is  certain.  Yet  the  right  of 
ber  husband's  heirs  to  it  after  her  death,  is  indisputable,  and  the  justice  of 
restraining  her  from  waste,  is  a  necessary  consequence  of  this  right. 

What  then  is  to  be  done  ?  Possession  will  enable  her  to  do  all  the  mis- 
chief, before  any  restraint  can  be  applied^ 

It  must  not  be  forgotten  that  the  discipline  of  Hindoo  women  who  have 

lost  their  husbands,  has  been  greatly  relaxed.     Formerly  a  widow  lived 

'with  the  relations  of  her  husband ;  with  the  very  persons  entitled  to  the 

property  after  her  death.    This  was  an  effectual  control  over  the  expen^ 
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diture,'  and  a  sufficient  security  for  the  expectants.  We  are  still  told,  that 
the  family  house  is  her  proper  abode;  that  she  ought  Co  live  with  her  hus- 
band's relations ;  but  that  she  may  live  elsewhere  without  penalty,  provid- 
ed she  does  not  change  her  residence  for  unchaste  purposes.  Her  purpos* 
es  are  known  to  herself  alone;  and  her  practises  will  be  regulated  by  her 
inclination.  Freed  from  restraint, — surrounded  by  parasites, — possess- 
ing wealth, — exposed  to  temptation, — unused  to  liberty, — ignorant  of  the 
world, — and  conceiving  all  happiness  to  consist  in  the  indulgence  of  her 
own  immediate  desires ;  can  it  be  hoped  or  believed,  that  she  will  prove  a 
faithful  trustee  for  the  heirs  of  her  husband,  or  that  they  can  have  any  thing 
in  the  nature  of  security  for  a  succession  to  their  rights  I 

For  certain  purposes,  a  reduction  of  the  capital  is  said  to  be  allowed. 
Be  it  so.  Is  this  to  be  left  to  the  will  of  her,  who  has  no  discretionr--<)r 
the  discretion  of  those  who  have  an  interest  in  her  prodigality?  If  manners 
have  taken  a  course  by  which  the  law  may  be  eluded,  is  it  not  reasonable 
that  law  should  be  directed  in  pursuit  of  the  manners? 

I  do  not  recommend  innovation ;  far  from  it.  I  desire  to  adhere  to  the 
kw  in  its  substance  ;  and  to  give  every  body  that,  which  he  is  entitled  to- 
claim ;  but  if  law  be  not  adapted  to  the  times,  it  will  be  lost  both  in  spuit 
and  in  principle. 

If  one  be  entitled  to  the  immediate,  and  another  to  the  ultimate,  enjoy- 
ment of  property,  it  is  surely  reasonable  and  just  that  they  should  have 
equal  protection  according  to  their  several  rights. 

•I. 

It  is  admitted  that  the  widow  has  a  right,  for  life,  to  the  produce  of  her^ 
husband's  property.     Supposing  that  property  to  consist  of  money,  the 
question  is,  has  she  or  has  she  not,  a  right  to  possession  of  the  principal? 
Let  us  say  that  she  has.     It  then  becomes  us  to  look  back  to  the  time 
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when  this  right  was  conferred,  and  to  consider  the  effect  of  the  law  by 
which  it  was  accompanied.  If  we  do  so,  we  may  be  satisfied  that  the  right 
was  but  nominal;  that  the  possessor  was  under  control,  and  that  the  ex^ 
pectant  was  invested  with  a  power  sufficient  for  his  own  security. 

One  party  being  deprived  of  his  security,  is  it  consistent  with  reason  or 
justice,  that  the  right  which  was  given  subject  to  such  security,  should 
still  be  retained  ?  In  what  respect  is  tiie  widow  aggrieved  by  *a  denial  of 
possession  ?  Without  possession  she  will  receive  all  that  she  can  lawfully 
use,  but  will  be  prevented  from  dissipating  that  which  is  lawfully  to  devolve 
upon  another.  By  possession,  her  right  is  not  enlarged.  It  will  give  her 
the  power  of  doing  irreparable  wrong. 

The  reversioner's*  right  is  as  well  founded  as  that  of  the  widow— atod  I 
tliink  it  will  be  admitted,  that  the  law  ought  to  be  so  administered  as  to 
render  it  consistent  with  the  preservation  of  both. 

The  Supreme  Court,  many  years  ago,  as  I  have  already  noticed,  made 
an  order  that  the  widow  in  possession,  should  not,  for  pious  purposes^  tcith^ 
out  an  express  permission  of  t/ie  Court  break  in  upon  the  principal  of  her 
husband's  property,  during  the  nonage  of  her  grandson,  who  was  to  sue- 
coed  to  it  after  her  death  ;  or  without  the  consent  of  her  grandson  after  he 
should  have  attained  his  full  age.  This  order  appears  to  me  to  have  been 
made  in  the  spirit  of  tlie  Hindoo  law, 

■ 

Regard  is  io^^be  had  to  the  civil  afid  religious  usages  of  Hindoos.'^  This 
is  the  statute  law  of  England— and,  if  the  Pundits  are  not  unanimous,  a 
great  majority  of  them  certainly  declare,  that  the  widow  may,  for  religi-^ 

•  I  hare  used  the  word  *'  revenioner,'*  and  perhaps  aomc  pthcr  words  vhich  liatc  a  h$ul  signifi- 
•atioo,  in  ttie  pxt^uhr  sense. 
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^us  purposes,  or,  for  the  benefit  of  her  husband's  soulf  dispose  of  his  proper- 
ty, without  the  consent  of  his  relations. 

Every  thing  considered,  it  is  not  only  reasonable,  but  indispensable  t<r 
the  maintenance  of  right,  that  these  expenditures  should  be  under  some 
control ;  and  where  can  this  control  be  so  properly  placed  as  in  Courts  of 
Justice  ?  Those  who  ^administer  the  Hindoo  law  ought  to  cast  off  their 
own  prejudices,  and  attend  to  the  usages  which  they  are  bound  to  regard* 
If  they  act  in  this  temper,  looking  upon  disbursements  for  religious  pur«» 
poses  as  necessary ,  and  taking  care  that  the  next  in  remainder  shall  not  be 
defrauded  under  a  pretext  of  their  performance,  tlve  rights  and  privileges 
of  all  will  remain  uninvaded.  The  reversioner  must  submit  to  all  {H-opcf 
deductions,  and  simplicity  will  no  longer  be  wrought  upon  by  imposture^ 
to  his  prejudice. 

I  admit,  and  in  considering  this  subject  I  am  bound  to  admit,  that  thfi 
purposes  for  which  a  widow  may  expend  the  wealth  of  her  husband,  are 
religious.  My  own  sentiments  and  opinions  are  quite  out  of  the  questi- 
on ; — but  if  it  be  not  denied  that  the  interest  of  him  in  remainder,  is  as 
Well  worthy  of  the  law's  protection,  as  the  interest  of  him  in  possession; 
^f  the  right  of  both  to  their  several  interests  be  equal,  they  surely  ought 
to  be  equally  secured.  It  is  impossible  that  rights  can  be  contrary,  and 
oj^osite,  to  each  other ;  and  to  say  that  one  has  a  right'to  a  thing,  which 
another  has  a  right  to  deprive  him  of,  is  absolute  nonsense  in  itself^  and 
m  terms  a  downright  contradiction. 

1  do  not  expect  that  the  value  of  what  I  now  add,  will  compensate  for 
the  irregularity  of  introducing  it  here.  After  my  ma/nuscript  had  gone  to 
the  press,  I  prepared  this  to  be  introduced  at  page  56,  but  it  was  mislaid ; 
tod  when  discovered,  the  printing  had  advanced  too  far  to  admit  of  its  ia^ 
•ertion  in  the  proper  place* 
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I  know  not  of  an  instance  in  which  sisters  have  shared  upon  partitioa^ 
nor  did  I  ever  hear  of  a  sister's  claim  having  been  brought  forward  when 
her  brothers  divided  the  estate.  I  conclude  therefore,  that  her  right  does 
not  exist  by  the  Hindoo  law  as  it  is  prevalait  in  Bengal.  Perhaps  it  is 
better  that  she  should  be  entirely  excluded  ;  for  if  the  right  were  admitted 
it  would  be  difficult,  if  possible,  to  ascertain  its  extent. 

Menu  directs,  that  brothers  shall  give  portions  out  of  their  allotments 
respectively,  to  their  maiden  sisters  by  the  same  mother.  Let  each,  he  says, 
give  a  fourth  part  out  of  his  own  distinct  share. 

This  precept  does  not  require  to  be  explained,  for  nothing  can  be  less 
equivocal,  or  more  express ;  and  yet  we  find  in  the  Mitacshara  a  construc^^ 
tion,  which  is  quite  at  variance  with  this  definite  law. 

The  provision  is  made  in  favor  of  sisters  by  the  same  mother.  Some 
wives  of  a  Hindoo  may  produce  sons,  and  some  daughters  ooly ;  and  in 
such  a  case,  if  partition  should  be  made  by  the  sons,  the  daughters  cannot 
under  this  law  lay  claim  to 'any  specific  share  of  the  estate. 

This  distinction,  in  favor  of  sisters  by  the  same  mothef\  does  not  appear 
to  have  been  noticed  by  other  writers  upon  the  subject.  We  may  suppose 
it  to  be  admitted,  because  it  is  not  denied,  but  in  truth  it  is  not  of  suffici- 
ent importance  to  justify  discussion. 

The  writer  of  the  Mitacshara  begins  by  quoting  Yajnyawalcya,  who 
says,  ^*  Sisters  should  be  disposed  of  in  marriage,  giving  them  as  an  allot- 
ment, the  fourth  part  of  a  brothers  own  share.''  This  appears  to  be  iu 
confirmation  of  Menu,  but  it  has  not  been  so  interpreted  in  the  Mitacshara 
Where  we  find  the  meaning  thus  declared,  **  Here  in  saying  ^ofa  brother's 
own  share'  the  meaning  is  not,  that  ^fourth  part  shall  be  deducted  out  of 
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the  portions  allotted  to  each  brother,  and  shall  be  so  contributed  ;  but  that 
the  girl  shall  be  allowed  to  participate  for  a  quarter  of  such  a  share  as 
would  be  assignable  to  a  brother  of  the  same  rank  with  herself." 

The  text  may  have  been  rendered  unintelligible  by  this  commentator^ 
but  the  commentator  has  made  /iiWeiy*  understood.  It  will  be  observed, 
that  he  does  not  rely  upon  marriage  being  the  purpose  to  which  the  sis- 
ter's share  is  to  be  applied,  but  seems  to  admit  that  she  has  an  actual  right 
to  some  proportion  of  the  estate,  and  upon  this  ground'he  proceeds  to  an 
explanation  of  his  meaning.  He  informs  us,  that  if  there  be  a  son  and  a 
daughter,  the  estate  shall  be  divided  into  two  equal  parts^  and  that  one  of 
tlie  twoy  shall  again  be  divided  inio  four ;  of  whichybwr  the  girl  shall  take 
one.  By  this  ingenious  mode  of  construction  she  is  cut  off  from  half  of 

the  share  which  had  been  clearly  assigned  to  her  by  the  law  of  Menu,  and 
which  law  had  been  apparently  acquiesced  in  by  Yajnyawalcya.  The 
brother  instead  of  taking  six  parts,  will  take  seven;  tlie  sister  instead  of 
taking  two  parts,  will  take  one  part,  of  the  estate. 

He  continues;  If  there  be  two  sons  and  one  daughter,  the  whole  estate 
shall,  in  the  first  place,  be  divided  into  three  equal  parts  ;  of  which  three^ 
one  shall  be  divided  into ybter,  and  the  daughter  shall  take  one-fourth  of  the 
tlm^d  part  so  subdivided.  Thus  instead  of  getting  2l  fourth^  she  will  get  a 
twelfth  part  only. 

If  there  be  two  daughters,  and  one  son,  he  tells  us  that  the  estate  shall, 
in  like  manner,  be  divided,  first  into  three  equal  parts,  tliat  each  daughter 
shall  take  one  fourth  of  one  of  the  thirds,  and  that  the  remainder  shall  go 
to  the  son.  That  is,  he  shall  take  ten  parts,  and  his  sisters  one  pait  each. 

.  This  author's  {principle  of  allotment,  is  declared  to  be  universally  appli* 

M2 
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cable,  for  he  expressly  tells  us,  that  **  it  must  be  similarly  understood  in  ang^ 
case  of  an  equals  or  unequal  number  of  brothers  and  sisters,  alike  in  rank.'* 

As  the  sister,  by  this  method  of  apportionment,  never  can  have  more 
than  a  brother,  one  of  the  objections  to  the  law  of  Menu^  is  effectually 
avoided— but  in  legislating  it  often  happens  that  by  the  removal  of  one 
mischief,  we  make  room  for  the  entry  of  another.  Our  author  acknow*- 
ledges  the  right  of  a  sister  to  something ;  and  in  his  earnestness  to  pre* 
vent  her  from  having  too  much^  it  probably  never  occurred  to  him,  that 
by  his  remedy  for  the  evil,  she  may  eventuaUy  be  left  without  any  provi- 
sion. If  the  sisters  should  exceed  four  in  number,  the  law  so  perempto* 
rily  laid  down  in  the  Mitacshara  as  applicable  to  all  cases,  cannot  possibly 
be  applied. 

But  let  us  now  suppose  that  there  are  ten  brothers  and  &ne  sister,  and 
the  estate  100,000  Rupees;  the  whole,  by  this  rule,  must  be  divided  into 
eleven  parts.  One  of  the  eleven  must  then  be  divided  intoybiir,  and  one  of 
these  four,  or  a  forty-fourth  part  of  the  estate  will  bje  taken  by  the  sister, 
and  instead  of  receiving  ?i  fourth  part  from  each  brother,  or  2«5,O00  Rupees^ 
she  will  get  somewhat  less  than  2273  Rupees.  Yet  we  have  as  good  au« 
thority  for  extending  her  right  to  the  larger,  as  we  have  for  confining  it  to 
the  lesser,  amount.  But  such  effects  may  be  expected  from  the  powers 
of  self-constituted  legislation,  and  the  adverse  authority  of  co-ordinates  in 
construction. 

To  get  rid  of  the  law  by  which  a  sister  might  receive  a  greater  share 
than  a  brother,  we  are  told  that  she  shall  have  a  quarter  share  if  the  funds 
b^  small; — then  if  the  wealth  be  greats  that  funds  sufficient  for  her  nuptials 
ought  to  be  provided ; — then  that  the  rule  for  giving  a  fourth  part  is  not  in- 
dispensable. Again,  that  to  found  her  title,  there  must  be  an  equality  in 
the  numbers  of  brothers  and  sisters ;  at  last  the  Mitacshara  sheds  new  light 
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upon  the  subject,  and  we  are  shown  that  a  fourth  part  of  the  share  of  each 
brother,  tnay  mean,  and,  if  the  case  should  arise^  must  mean  theyburMofa 
twentieth  part  of  the  shares  of  them  all. 

In  the  Daya-crama  Sangraha^  we  find  the  law  thus  laid  down  by  Sri 
Crishna  Tercahmcara : — **The  sisters  also  of  these  sharers,  •  must  be  ren- 
dered participators  to  the  amount  of  2iJourth  share  receivable  by  the  bro- 
thers respectively y  for  the  purpose  of  marriage '' 

Here,  this  author  by  recognizing  the  proportion,  and  at  the  same  time 
specifying  the  purpose  for  which  it  is  to  be  given,  may  be  said  to  have  left 
bis  meaning  ambiguous ;  for  if  the  fourth  part  is  to  be  applied  to  a  parti- 
cular use,  we  may  conclude  that  it  is  not  applicable  to  any  other.  Why 
then  must  the  brothers  give  ?l  fourth  part  of  their  shares  respectively,  if  it 
shall  amount  to  more  than  may  be  sufficient  for  that  to  which  it  is  to  be 
appropriated  ? 

We  cannot,  I  think,  conclude  from  this  exposition,  that  the  sister  is  en«* 
titled  at  all  events^  to  a  fourth  part  to  be  held  at  her  own  absolute  disposal ; 
and  if  not,  this  author  gives  some  countenance  to  those  who  declare  that 
if  the  funds  be  large^  a  fourth  part  is  not  indispensable,  but  that  sufficient 
for  the  nuptials  of  the  girl  ought  to  be  allowed. 

Upon  one  point  the  lawgivers  and  the  expounders  are  all  agreed.  They 
declare  that  the  allotment  in  question  is  intended  for  maiden^  and  not  for 
married^  sisters.  This  may  be  sufficient  evidence  to  show  that  marriage 

is  considered  as  a  provision,  but  it  proves  no  more  ;  and  if  married  sisters, 
because  they  are  provided  for,  shall  be  excluded  from  a  share,  does  it 
thence  follow  that  an  unmaiTied  sister,  not  being  so  provided  for,  shall  be 
left  without  any  provision,  if  she  does  not  chuse  to  receive  it  in  the  form 
(4  a  husband  ? 
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I  know  that  the  disposal  of  females  in  wedlock,  is  considered  among^ 
Hindoos  to  be  a  paramount  duty  ;  and  from  what  I  have  heard  Pundits  say, 
I  conclude  that  the  celibacy  of  a  woman  is  not  even  contemplated.  Yet  it 
may  be  asked,  if  a  girl  cannot  be  disposed  of  in  marriage,  if  she  be  deter- 
mined upon  a  single  life,  or  disqualified  for*the  matrimonial  state,  what  is 
to  be  done  ?  Is  it  still  to  be  said  that  she  shall  take  a  husband  for  her  portion, 
t\r  that  her  denial  shall  extinguish  the  debt  which  is  declared  to  foe  due  to 
/ther,  upon  partition,  by  her  brothers  ? 

By  the  unsophisticated  law  of  Menu,  the  unmarried  sister  has  a  right  to 
her  share  unconditionally,  and  I  do  not  know  of  any  authority  by  which  it 
is  declared -that  this  right  shall  be  forfeited  or  infringed  by  her  misfortune 

or  her  caprice  ;  because  she  cannot  procure,  or  will  notacceptofahusbandl 

* 

It  is  indeed  impossible  that  any  thing  in  the  nature  of  law  can  be  more 
unsatisfactory  than  this.  Authors  are  in  direct  opposition  to  each  other, 
upon  the  very  foundation  of  the  claims  of  sisters ;  some  asserting,  and  some 
denying  their  rights  as  inheritors. 

In  the  Mitacshara  it  is  laid  down,  that  ^^  after  the  decease  of  the  father, 
an  unmarried  daughter  participates  in  the  inheritance ;  but  before  his  de- 
mise, she  obtains  that  only,  whatever  it  be,  which  her  father  gives."  In 
the  Daya-bhaga  we  have  it,  that  daughters  do  fwt  take  portions  as  having 
a  title  to  the  succession^  ^^for  one  brother  does  not  give  a  portion  out  of  his 
own  allotment  to  another  brother,  who  has  a  right  of  inheritance.^^ 

Upon  the  mere  question  of  right  we  have  contradictory  affirmations. 
The  sister  has,  and  has  not  a  right  to  her  share  upon  partition.  How 
ften  is  the  fact  to  be  ascertained  ?  The  test  which  is  offered  is  by  no 
means  conclusive ;  for  her  claim  may  be  valid,  although  it  does  not  stand 
upon  her  title  as  an  inheritor.     But  is  she,  or  is  she  not  an  inheritor  ?   B/ 
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m^e  Milacshara  she  is, — ^by  the  Daya-hhaga  she  is  not.  The  assertions  are 
opposite  to  each  other,  and  neither  is  supported  by  authority.  That  of 
Jhnutavahana  does  not  derive  much  advantage  from  his  reasoning.  Like 
some  other  Hindoo  logicians,  he  begins  by  an  assumption  of  his  premises, 
and  concludes  by  begging  the  question* 

Sisters  as  ^ell  as  brothers  hare  a  right  to  be  maintained  out  of  the  es* 
tate,  while  it  remains  undivided.  It  is  upon  partition  that  either  becomes^ 
entitled  to  a  separate  share.  It  is  not  the  number  of  persons  who  divide, 
nor  the  proportion  of  the  estate  which  each  is  to  receive,  that  can  consti- 
tute them  inheritors.  Twenty  will  be  as  much  inheritors  as  two ;  and  upon 
partition,  the  man  who  is  entitled  to  two  shares,  will  be  no  less  an  inhe« 
ritor  than  the  man  who  is  entitled  to  eighteen.  It  is  not  the  mode  by 
which  the  amount  of  a  sliare  is  to  be  ascertained  that  can  operate  to  the 
exclusion  of  a  declared  right  "trf  cerium  est,  quod  cerium  reddi  potest  ;^^ 
and  the  right  of  four  to  a  fourth  part  each,  is  not  more  certain  than  the 
right  of  a  fifth  person  to  a  fourth  of  each  of  the  four  shares.  We  are  but 
ill  requited  for  our  labours,  when  we  find  nothing  but  sophistry  in  our 
search  after  law.  It  is  not  justice,  but  juggling,  to  give  a/man  nominally, 
one- fourth  more  than  he  has  a  right  to  retain ;  to  call  it  a  contribution 
from  him  when  it  falls  into  the  hands  of  that  person  whose  property  it  is ; 
then  to  declare  that  the  person  receiving  it  as  a  contribution,  cannot^  be- 
cause it  has  been  so  received,  be  an  inheritor,  and  having  thus  put  an  end 
to  the  inheritance,  to  decide  that  the  right  is  at  an  end. 

What  the  rights  of  sisters  may  be,  I  do  not  at  all  undertake  to  deter- 

0 

niine,  but  if  they  ever  existed,  they  ought  not  in  reason  to  be  extinguishedl 
by  an  adoption  of  the  method  which  is  necessary  for  the  purpose  of  their 
ascertainment, 

Jf  the  law  of  Menu  were  at  this  day  prevalent  in  Bengal,  I  cannot  dottbt 
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but  that  the  Supreme  Court  would,  upon  a  bill  filed  by  a  sister,  decree  her 
the  immediate  possession  of  a  fourth  part  of  the  estate.  Supposing  three 
brothers  and  one  sister,  and  the  estate  24,00a  Rupees.  1  believe  the  Court 
would  at  once  declare  the  sister  entitled  to  6000  Rupees^  and  that  it  would 
not  do  so,  by  declaring  the  brothers  in  the  first  instance,  entitled  to  8000' 
each,  and  the  sister  entitled  to  2000  from,  them  severally.  1  believe  such 
a  circuitous  mode  of  coming  at  her  rights,  would  be  particularly  avoided 
if  it  could  be  thought  calculated  to  take  from  her  the  inheritable  quality,, 
and  thereby  tend  to  deprive  her  of  her  substantial  rights. 

The  law,  as  it  is  declared  by  Menu^  upon  this  subject,  lis,  in  one  res«» 
pect  certain ;  although  in  other  respects  it  is  far  from  being  so,  because^ 
instead  of  having  a  suitable  provision,  the  females  may  have  too  much,  or 
too  little,  according  to  chance.     If  there  be  ten  sisters  and  one  brother,  it 
cannot  be  thought  reasonable  that  each  sister  should  take  but  on^part^ 
and  that  the  brother  should  take  thirty  parts  out  of  forty  \,  when,  if  there 
had  been  ten  brothers  and  one  sister,  she  would  take  ten  parts^  and  the 
brothers  but  three  each.       Yet  objectionable  as  this  rule  may  be,  it  has^^ 
much  to  recommend  it,  for  it  is  not  to  be  mistaken  or  evaded.      But  when 
we  are  told  of  the  right  to  a  fourth  part  i/'the  funds  be  small,  the  mean- 
ing must  be  fixed  by  collateral  considerations  and  the  question  left  opeo: 
to  cavil  and  doubt.       Again,  when  we  are  told  ihdX  if  the  funds  he  large^  a 
fourth  part  is  not  indispensable,  the  same  objection  occurs  ;  but  in  thifi^ 
case  sufficient  for  the  celebration  of  nuptials  must  be  allowed,  which, 
throws  every  thing  open  to  discretion. 

Seeing  the  extent  to  which  the  law  of  Menu  might  go,  subsequent  \itk 
ters  seem  to  have  been  desirous  of  setting  limits  to  its  operation;  but  it 
is  to  be  regretted  that  they  have  been  so  inconsistent  in  their  efforts,  and; 
that  they  did  not  agree  upon  some  one  principle  by  which  their  labours^ 
might  have  terminated  in  certainty* 
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By  the  authority  of  one,  be  the  funds  large  or  smalls  sisters  ^ill  get  a 
fourth  part  of  them.  By  the  authority  of  another,  sisters  will  get  a  fourth 
part,  if  the  funds  be  smalL  By  the  authority  of  a  third,  they  will  not  get  a 
fourth  part,  but  be  provided  for  by  marriage,  if  the  funds  be  large.  But 
how  are  they  to  fare  by  the  doctrine  of  the  Mitacskara  ?  By  it  each  sister 
is  to  receive  the  aliquot  part  of  a  defined  sum.  If  the  number  of  sisters 
shall  be  greater  than  the  number  of  parts,  some  must  be  excluded  from  a 
share,  and  liaving  been  informed  that  each  sister  sliall  receive  a/oair<4 
part,  we  ought  to  hs^ve  been  told  which  of  them  is  to  be  cut  out,  in  case 
of  their  number  exceeding/oter.  If  five  are  to  divide,  each  cannot  possi* 
bly  have  a  fourth  part  of  the  same  thing — and  yet,  without  limitation  of 
pnmber,  a  fourth  part  is  the  proportion  to  be  given  to  each. 

The  law  of  him  who  is  declared  by  all  to  have  sprung  from  the  self-ex- 
istent, has  been  greatly  extenuated  by  some — by  some  it  has  been  wholly 
denied  ;  but  here  is  an  author  who  undertakes  to  fix,  and  to  determine  his 
meaning,  and  who  shows  us  by  an  addition  of  his  own  terms  to  the  propor 
fiition,  (although  Menu  had  made  provision  for  all  the  sisters)  that  the  pro- 
Tision  is  to  be  limited  to  four^ 

J  think  I  am  justified  in  having  said,  that,  among  these  clashing  autho* 
rities,  the  sister's  is  a  claim,  rather  than  a  right.  I  ^m  well  pleased  that  a 
law  so  precarious  is  not  prevalent  here.  It  is  more  (or  the  advantage  of 
females,  that  their  interests  should  be  committed  to  the  pride,  or  better 
feelings  of  their  families,  than  that  they  should  be  encouraged  to  struggle 
through  discord  and  darkness  after  that  which  may  prove  worthless  if  at* 
tained.  The  expounders  of  Hindoo  law  may  in  this  case  be  sanctioned 
by  the  highest  authorities  in  giving  diflerent,  or  opposite  opinions;  and  in 
SQch  a  state  of  things,  speculation  upon  the  consequences  has  been  reur 
dered  needless  by  experience, 
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It  does  not  at  present  occur  to  me  that  I  can,  to  any  useful  purpose, 
extend,  what  I  have  said  upon  the  subject  of  Partition.  .   I  am  fully  aware 
of  the  space  which  I  hav^  left  open  for  criticism,  and  I  am  not  at  all  de- 
sirous of  deprecating  its  exercise.      I  shall  merely  suggest  the  difficulty  of 
avoiding  repetition,  when  rules  are  to  be  illustrated  by  decided  cases,  and . 
when  the  cases  involve  a  variety  of  points.       That  it  is  possible  I  admit ; 
but  to  succeed,  more  time  will  be  required  than  I  have  at  my  command. . 
1  may  be  thought  to  have  been  too  free  in  offering  my  opinions,  and  per- 
haps  rather  hasty  in  having  come  to  some  of  my  conclusions.      Upon  these 
heads  I  feel  but  little  solicitude — I  desire  that  my  conclusions  and  my  opU 
nions  may  be  disregarded  by  all,  who  do  not  adopt  them  from  a  convic-^.. 
tion  arising  out  of  their  own  reason  or  reading, — and  this  I  hope  will  be 
sufficient  to  protect  me  from  the  charge  of  presumption. 

I  am  far  indeed  from  desiring  to  disturb  any  fixed  principles,  and  much 
farther  from  wishing  to  introduce  any  notions  of  my  own  in  their  place ; 

« 

but  the  unsettled  state  oi  Hindoo  law  is  universally  complained  of;  and  I 
have  persuaded  myself  that  an  attempt  to  produce  order  out  of  the  exist-; 
ing  confusion,  cannot  but  be  in  some  measure  usrfid. 
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AFTER  separation,  and  a  partition  actually  made,  families  may  be 
a^n  united.  Tiiis  however,  is  an  event  which  seldom  happens.  I  do 
not  know  an  instance  of  it,  and  the  Supreme  Court  Pundits  inform  me 
that  none  has  ever  fallen  within  their  knowledge. 

In  the  absence  of  positive  law,  of  decided  cases,  and  of  judicial  dicta^ 
we  must  refer  to  authors  of  the  best  reputation ;  and  if  among  them  we  do 
not  find  a  concurrence  in  opinion,  or  acknowledged  pre-eminence,  we 
cannot  derive  satisfaction  from  the  reference. 

The  judgment  is  baffled  between  opposing  dogmas,  if  they  are  deliver- 
ed  by  men  equal  in  learning,  equal  in  reputation, — equal  in  all  that  can 
confer  a  right,  (if  any  thing  can  confer  a  right  upon  individuals)  to  dictate 
where  the  interests  of  others  are  to  be  affected. 

In  all  laws  we  find  mandates  which  are  abstract  and  absolute, — which 
do  not  proceed  from,  or  lead  to,  any  general,  principle.  These  ought  to 
be  consistent,  because  they  must  be  implicitly  obeyed.  They  ought  to  be 
wise  in  themselves,  because  they  do  not  depend  upon  reason,  or  upon 
analogy  for  their  support.  When  such  rules  are  in  op|)osition  to  each 
other,  one  of  them  must  yield,  and  if  we  have  not  a  legislature  to  interpose, 
nothing  but  forensic  authority  can  terminate  the  contest. 

1  do  not  mean  to  say  that  the  doctrines  which  relate  to  Reunion,  are  more 

N  2 
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at  varUuicc  with  each  other,  than  those  which  relate  to  any  other  branch 
of  the  Hindoo  law:— but  as  no  questions   arising  out  of  the  subject  have 
Ihhmi  brou^'ht  before  our  Courts  of  Justice,  all  contradictions  among  au- 
thors at  present  remain  in  their  primitive  force.      We  may  however  derive 
some  consolation  from  knowing,  that  as  the  law  is  entirely  unfixed,  it  is 
uulikt'ly  to  he  brought  into  action.        Litigation  might  not  have  been  pro- 
ductive of  certainty,  but  it  must  have  ended  in  the  rejection  of  some  one 
nt  least,  among  the  many  contradicting  authorities — and  if  cases  should 
lienceforth  come  forward,   we  may  hope  that  decisions  upon  them  will 
have  a  tendency  towards  the  removal  of  doubt. 

The  quotations  which  I  propose  to  give  in  this  chapter  from  Jagan* 
fiaf/iay  offer  a  fair,  certainly  not  an  unfavorable,  specimen  of  what  we  may 
,  expect  to  gain,  when  we  betake  ourselves  to  his  digest  in  quest  of  in- 
formation. 

Menu  says,  "  A  son  born  after  a  division,  in  the  life  time  qfhisfather^ 
shall  alone  inherit  the  patrimony,  or  shall  have  a  share  of  it  with  the  divide 
ed  brethren^  if  they  return  and  unite  themselves  with  him.'' 

This  requires  explanation,  and  Sri  Crishna  Terkalancara  has  explained 
it  in  the  Daya-crama  Sangraha  as  follows: — ''  Supposing  a  father  who  had 
made  partition  among  his  sons,  and  taken  to  himself  the  share  allowed 
him  by  law  ;  and  then,  while  separated  from  his  sons,  to  beget  a  son,  and 
afterwards  to  die.  This  son,  bom  after  the  partition,  is  entitled  to  his  father's 
share  of  the  wt^alth ;  and  the  sons  who  had  been  separated,  are  not  entit- 
led to  any  of  it."  Again,  ''  If  a  father  shall  die,  after  having  reuni/^c/ him- 
self with  any  of  his  sons,  then  his  wealth  shall  be  equally  divided  between 
his  reunited  sons,  and  the  sons  born  after  partition." 

It  is  declared  by  Vrihaspati^  that^  ^'  He  who  having  been  once  separate 
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^d,  dwells  again,  from  affection,  M^ith  his  father,  brother,  or  paternal  nil* 
cle,  is  said  to  be  reunited.'^ 

Reunion  is  to  be  effected  by  the  mutual  consent  of  separated  parties. 
Terkalaiicara  declares,  that  "  in  a  partition  made  by  reunited  brethren,  the 
eldest  son  has  no  rights  in  virtue  of  primogeniture.''  The  same  is  held  by 
Vrihaspatiy  who  says,  that  */  among  brethren,  who  having  once  separated, 
again  live  together  through  affection,  there  is  no  right  of  primogeniture 
when  partition  is  again  made." 

It  will  have  been  observed,  that  primogeniture  is,  in  this  age  of  the  world, 
inoperative,  and  that  Terkalancara  himself,  has  declared  against  its  rights 
upon  partition;  even  if  it  be  made^br  thejirst  time^  and  before  a  reunion 
had  taken  place. 

There  is,  accbrdmg  to  this  author,  a  special  rule,  namely,  that  an  ac-« 
quisition  made  by  a  reunited  father,  out  of  his  own  several  property,  or  by 
means  of  his  own  exertions,  shall  belong  to  the  son  bom  after  partitio^i^ 
and  not  to  those  who  had  separated  and  become  reunited.  All  the  weakh 
acquired  by  a  father  who  bad  made  partition  with  his  sons,  shall  go  to  the 
son  (or  sons)  begotten  by  him  after  partition.  The  sons  born  before  parti- 
tion are  declared  by  Vrihaspati  to  have  no  right  to  it. 

In  the  Vaya-^rama  Sangraha  it  is  said,  that  **one  horn  after  partition,  is 
the  child  of  a  conception  which  took  place  subsequent  to  the  partition,  be* 
cause^  without  conception  there  cannot  be  a  birth.''  **  Hence  if  a  partition 
be  made  among  sons,  before  the  conception  of  the  woman  is  known^  the 
property  whicli  had  been  divided  must  be  again  collected,  and  a  new  par- 
tition must  be  made ;  and  the  son  born  of  a  conception,  which,  at  the  time 
of  partition  was  unknown,  shall  share  with  his  brothers  who  had  formerly 
separated." 
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Generally  speaking,  the  herita<;e  will,  after  reuHian,  be  as  it  was  prioi 
to  separation.  The  right  of  succession  among  brothers,  is  indeed,  aftei 
they  have  once  forisfamiliated,  left  in  much  doubt;  some  authors  affirming, 
and  others  denying  the  efficacy  o(  reunion  as  applicable  to  brothers  of  the 
wliole^  and  of  the  halfj  blood.  Some  say  that  the  reunited  hal/y  shall  suc- 
ceed jointly  with  the  disunited  whoUj  brother ;  and  some  that  the  disunite<] 

wJioUj  shall  succeed  in  exclusion  of  the  reunited  half^  brother, 

« 

The  two  Supreme  Court  Pundits  differ  in  opinion  npon  the  following 
case  : — I  put  it  to  them  with  a  view  of  ascertaining  the  degree  of  virtue 
which  is  attached  to  reunion^  and  whether  a  brother  who  had  separated^  and 
reunited^  stood  in  a  more  favorable  condition  than  one  who  had  never  se^ 
parated  at  alL 

They  had  concurred  in  saying  that  the  whole^  and  //a?/*,  brothers  would 
succeed  Jointly^  if  the  w/wU  had  continued  to  live  separate^  and  the  iai 
had  reunited^ 

I  propounded  a  question  upon  this  case.        A  by  one  wife  has  two  s^ 
B  and  C, — and  by  another  wife  he  has  a  son  D.  A  dies  leaving  these  tl 
sons  undivided^         After  the  death  of  A,  B  separates  himself  from  tb 
mily,  leaving  the  half  brothers  C  and  D  living  in  an  undivided  and 
state— C  then  dies,  leaving  neither  wife  nor  child  surviving  him  ^  hi 
ther  haviog  died  in  his  life  time*        Who  will  take  the  estate  of  C  ? 
it  go  to  B,  the  uterine  brother  who  continued  separated,  to  D  the  hr 
ther  who  never  had  separated,  or  jointly  between  B  and  D  ?        It 
opinion  of  one  PundU  that  B  would  take  the  whole  estate,  and  of  ' 
that  D  would  share  it  with  B.  .  .         , 

» 

The  Pundit  who  insisted  on  the  right  of  B  to  the  whole  estate 
*^itted,  if  D  had  once  separated,  and  then  reunited^  that  hew 
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Milh  B  have  succeeded  to  C's  estate.  It  thus  appears  to  be  his  opinion^ 
tliat  separation  is  the  act  which /would  have  operated  in  D's  favor ;  for  the 
reunion  could  not  do  more  than  place  him  as  he  was  before  separation. 

1(  disunion  were  forbidden,  we  might  account  for  a  reward  being  given 
to  him  who  had  repented  of  his  transgression,  and  returned  to  the  state 
from  which  he  ought  not  to  have  departed — but  this  is  not  the  case ;  and 
if  it  had  been,  we  might  still  ask  why  a  man  should  be  bettered  by  his 
disobedience  of  the  law?  Why  one  who  returned  to  a  duty,  should  be 
more  favored  than  one  who  had  never  departed  from  it  ?  He  who  tells  us 
tliat  it  operates  as  an  encouragement  to  reunion^  must  admit  at  the  same 
time,  that  it  holds  out  an  inducement  to  separate. 

If  the  half  brother  who  has  been  reunited^  shall  stand  upon  the  same 
footing  with  the  uterine  brother  who  is  in  a  state  of  separation,  then  there, 
is  a  premium  upon  reunion\  or  a  penalty  incurred  by  continued  separation;. 
• — for  if  all  the  parties  continue  joint  from  the  beginnmg,  or  if  all  are  in  an. 
actual  state  of  separation,  or  if  all  return  to  union  after  having  once  been, 
separated,  it  is  certain  that  the  uterine^  shall  exclude  the  half  brother  from^ 
a  share  in  the  estate. 

I  believe  Jaganna€hds  method  of  treating  this  subject,  will  be  consider* 
ed  more  curious  than  convincing.  In  the  4th  volume  of  his  Digest^  he 
quotes  a  text  from  Yajnyawaleya^  "  Two  brothers,  who  after  their  forisfa*. 
miliation,  have  both  reunited  themselves  to  the  family  of  their  father,  shall 
reciprocally  transmit  and  receive  their  estates,  as  they  happen  to  live  or 
die ;  and  so  shall  two  uterine  brothers." 

To  this  Jagannat^ha  adds,  '^  Consequentlj/  Yajnyawalcya  having  pro« 
pounded  in  general  terms  the  succession  of  brothers,  whether  by  different 
mothers,  or  by  the  same,  whether  reunited  or  not,  subjoins  this  text  for  thei 
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sake  of  exhibiting  a  distinction^  by  virtue  of  Mrhrcb,  if  a  m^ZebroCkerhare 
both  claims 9  as  related  by  the  whole  blood,  and  as  being  reunited^  he  barsr 
all  the  rest.  The  share  of  one  reunited  brother,  who  deceases,  another 
reunited  one  shall  receive,  and  so  forth — but  a  whole  brother,  not  one  by 
the  same  father  only,  shall  alone  receive  the  share  of  a  reunited  brother  by 
the  same  mother.     A  similar  opinion  is  delivered  in  the  Dipacalicaf^ 

He  then  says,  the  following  precept  from  Yajnyawalcya  is  explicit, 
"  A  brother  by  a  diffh^ent  mother,  if  he  return  after  partition  to  the  family, 
not  any  other  half  brothet%  shall  inherit  the  estate ;  but  a  whole  brother, 
even  withoui  returning,  shall  siicceed  to  it,  not  a  disunited  half  brother  hf 
the  ssme  father  only,  except  on  failure  of  the  rest." 

rVom  this  (so  explicit  in  itself)  Jagannafha  ir^ers^  Jhat  a  half  brother 
cannot  take  the  estate,  unless  he  return  to  the  family,  but  that  a  uterine  bro- 
ther,  though  not  reunited,  may  take  the  estate.  He  concludes,  **  If  there 
be  half  brothers,  one  of  whom  is,  and  the  other  is  not,  reunited,  the  disu^ 
nited  half  brother  is  not  heir.  The  equal  claim  of  b,  reunited  lialf  hrother, 
with  a  reunited  whole  brother,  has  been  already  denied — the  equal  claim  st 
a  disunitea  half  hvotXiev  with  a  reunited  half  brother  is  now  denie4*'* 

He  goes  on  to  say  that  Jemutavahana  expounds  this  text,  *^  a  half  brother 
who  is  not  reunited  shall  not  inherit  the  estate ;"  thus  **  a  AaZ/*  brother  being' 
reunited,  shall  take  the  estate,  not  a  disunited  one,  but  a  whole  brother  even 
though  7Mt  reunited  shall  succeed,  not  solely  the  reunited  half  brother  J* 

As  applicable  to  what  I  have  already  quoted,  I  shall  not  venture  to  in- 
troduce, or  to  exclude  any  meaning ;  because  1  conceive  it  lies  fairly  open 
to  every  reader's  own  construction. 

J  shall  however,^  add  a  few  further  quotations  from  the  JOigtst^  aad  L 


iIaII  do  so  not  for  the  purpose  of  giving  instmction  in  any  thing,  excepf 
the  uselessoem  of  endeavouring  to  extract  certainty  from  the  books  of 
ffrndoo  law.  Those  whose  duty  it  is  to  administer  justice  to  the  Hindods^ 
may  nevertheless  read  over  their  law  books  with  some  advantage,  for  by 
a  perusal  of  them  such  persons  cannot  but  learn  the  necessity  of  caution/ 
and  the  dangers  which  beset  them  when  they  may  suppose  they  are  stand- 
ing upon  fixed  and  established  principles* 

The  following  text  from  Catyuyana  is  given  by  Jagammfhu.      ^*  On  fai- 
lure of  nearer  claiqiauts,  reunited  hratkers  must  be  considered  as  heirs  to ' 
those  who  are  disunited^  for  they  reciproc9.lly  share  the  estates,  if  they 
have  no  progeijy." 

'  Jaganna^ha  comments  upon  this  text — and  whether  or  not,  fn  doing;^ 
60,  he  is  consistent  with  himsel/y  J  shall  leave  others  to  judge. — IJe  says, 
^^Brothet's  who  are  not  reunited^  takj5  not  the  shares  of  those  who  die  af- 
t^  reunion  ;  but  disunited  brothers  must  be  considjered  as  the  heirs  of  those 
who  die  disunited.  *  On  failure  of  nearier  claimants,'  that  is,  in  default  of 
a  wife  and  the  rest — the  last  terms  of  the  text  are  joined  in  |the  apposition 
called  dwandwa — so  CAandeswara.  These  jteims  are  added  to  sl^ow  the' 
reason  of  the  precept;  the  meaning  therefore  is,  Ifecause  the^  are  competent 
to  t^ke  each  other's  shares  when  they  have  no  issue.  Th}s  also  some  law^ 
yers  affiim.  By  expressing  in  general  terms  that  reunited  brothers  are  heirs 
fit  their  coparceners,  it  is  intimated  that  a  reunited  brother  of  the  whole 
bloodt  succeeds  to  the  exclusion  of  one  who  remains  separate.  Yaches^ 
pati  Misra  also  observes  that  uterine  brothers  who  are  riot  reunited^  do  not  * 
take  the  heritage ;  consequently ,  if  there  be  whole  brothers,  onp  of  whom 
jSf  and  the  other  is  not^  a  coparcener,  the  reunited  brother  by  the  saine  mq* 
fker  has  the  sole  right  of  succession  f  by  consent  of  many  authors.  But  if 
fw  rfunitetl  brothers,  one  by  the  same,  and  the  oth^  by  a  difierentf  n^Or ' 

ft 
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ther  claim  the  ^succession,  what  is  the  rale  in  that  case  I  -^To  tliis  CJfaqrnffef^^ 

'    .-'  •  •  •  .      .    .  , 

Ufara  replies,  the  meaning  of  the  text  is  this  :  outhe  competitionof  bro^* 
thers  of  the  whole,  and  hal/^  blood ;  the  whole  brother  alone  shall  take  ^e 
estate.  Accordingly  Vrihat  Menu,  ^^Ifa  brother  by  the  ^ai9i^  mother  be  liv* 
ing,  one  by  a  different  mother  shall  not  take  the  estate."  li\a%\AreasonabUf. 
(or  it  is  said  by  Jimutavahana^  if  one  has  two  claims,  as  brother  by  the  $am€ 
mother,  and  as  reunited^  he  bars  all  other  claimants ;  therefore,  the  reunited ; 
brother  of  the  whole  blood  is  sole  heir  to  the  estate  of  the  deceased  ;  but  on 
failure  of  him,  the  disunited  brpther  by  the  same^  aiad  reunited  ov^hj  ^ 
different  mother  have  equal  claims ;  because  one  is  brother  of  the  whole  * 
blood,  although  disunited,  the  other  reunited^  though  brother  of  the  half ; 
blood — and  Chandeswara  remarks,  *^  thus  it  is  shown  that  relation  by  thf 
whole  blood,  is  a  ground^  on  which  even  a  disunited  brother  may  take  the 
ipheritance ;"  since  there  are  arguments  on  which  6o</i  may  claim  the  SQ^* 
cession,  it  is  there/ore  declared,  that  both  shall  inhmt ;  and  Mi$ra  oh^  ) 
serves,  that  *'  a  brother  by  a  different  mother,  having  reuitiV^o?  himself  to  tbe  » 
f|tmily,  shall  take  the  estate  of  his  half  brother,  but  not  unless  he  reunite.) 
himself."    An  uterine  one  however,  may  take  the  inheritance,  even  thougb  / 
he  do  not  reunite  himself  to  the  family  (interpreting  the  text  by  connecting^ ^ 

remote  terms.)"  , 

^    •  •  • 

* 

^  If  a  connexion  of  renaote,  or  a  disjunction  of  connected,  terms,  could  , 
form  a  rational  mode  of  interpretation,  we  might  indeed  mcII  expect  a  true.  ^ 
construction  of  texts  from  the  commentators  upon  Hindoo  law.  Upf>i^  , 
the  subject  in  question,  the  reasoning  otJagannafha  is  not  by  any  means  , 
satisfactory,  yet  he  makes  a  disclosure  of  his  opinion,  and  he  does  not,  in^  ^ 
this  instance  argue  towards  his  own  confutation.  . 

4 

^  I  shall  conclude  this  chapter  with  another  quotation  from  his  Digest.^\ 
After  telling  us  on  the  authority  of  Jimutavahanai  \hBt  th^  r^nite4,  hf4f\ 
brother  shall  not  solely  succeed ;  he  yoes  on-**^'  But  others  thus  comment 
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tipon  both  texts  of  YtffiufaU'oUyd ;  if  there  be'trAofe.brothera,  some  of  whom 
fttet  a|id  othiers  we  nott  reunited,  the  legislator  says,  ^  a  reunited  brothers 
ahall  take  the  heritage  of  a  reunited  one/  If  the  whok  brothers  remain 
separate^  he  says,  ^  an .t«/mii^  brother  shall  take  the  heritage  of  an  uterine^ 
pne^'  In  that  c^e,  if  there  be  a  reunited  half  brother^  what  shall  be  the*, 
iconsequence  ?  The  legislator  replies,  •  a  brother  by  a  different  mother,  if > 
he.  return  after  partition,  to  the  family,  shall  take  the  estate'  Since  both' 
have  vlaifus  to  the  succession,  they  shall  inherit  eqwailj/:  but  a  luilf  hro^ef^ - 
^jlfbp  had  not  refinited  himself,  shall  not  succeed.  This  the  lawgiver  de-» 
p)ar^s,  '  not  any  otfi^r  ha(f  brother.'  If  an  uterittCf  sx^d  a  half  brother  haya> 
'  feti)rne4  to  the  family,  what  shall  be  done  in  that  caere?  To  remove  th^: 
(Jpubt  whether,  both  shall  inherit  under  the  pague  expression  of  the  te:^^;. 
^ja  reunited  brother  shall  inherit  the  estate  of  a  reunited  one  ;*  the  legislator ^ 
sf&ys, '  the  reunited  brother  by  the  ^ame father  onfy^  shall  npt  t^ke  the  inhejft 
l^tance, 


»». 


f  .^f  $om.e  lawyer3  affirm  that  a  reunum  of  parceners  is  not  a  ground  ot^ 
^accession :  for,  were  it  so,  it  might  be  supposed,  that  a  son  who  is  owner. 
qf  separate  wealth,  apd  a  brotjier's  ^on,  would  not  jointly  inherit  the  prof^; 
f  erty  possisssed  by  &  paternal  uncl.e  reunited  with  his  nephew.  On  the  can-'i 
trary^  inhentauce  positively  rests  on  other  claims.  Thus,  succession  in  right 
9f  fraternity  being  established,  the  reunion  of  4?ne,.bars  any  Other,  brother.> 
^  )ike  mapnpr,  i/  there  be  a  whole  brother  npt  retfnit^dj  sin/[ite  he  alone  hasr 
a  claim  in  right  of  affinity  by  th^  whQle  Ifloodt  he  afwe  shall  inherit;, n/><  a: 
half  brother  even  though  reunited.  ThuSj  the  text  above  cited  relates 
1p  uterine  broth^ts  onl^ ;  and  th^  l^^slator  i/^Tiitf^  th^^  claim  of  a  half  brotbi^r 
ip  the  subsequent  t^xt,  •  a  brother  by  a  different  mott^er,  yfh^iher,  reunitedt 
or  not^  shall  npt  inherit  the  estatp  of  his  half  brother' — but  on  failure,  of; 
^terifie  brothers  the  legislator  adds,  '  a  reunited  half  brothfsr,  \not  awfothei^ 
)|l4C Vrpther^  by  the  ^am^^</«er :on^  .     ,; 
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Jagannat'Aa  says,  *'  l%at  is  tvnmg ;  since  it  contradicts  all  riesp^^t^ 
authors,  and  is  inconsistent  with  the  reason  of  the  law;  for  why  shodld 
not  reunion  be  a  cause  of  a  brother's  succession,  as  well  as  relation  by  thA 
whole  blood?  If  it  be  said,  since  a  son,  a  wife,  and  the  rest  confer  bene-^ 
fits  on  the  proprietory  in  another  U}orldy  there  is  no  parity  between  ihmi 
claim,  and  one  founded  on  reunion,  but  a  uterine  brother  confers  benefits 
by  offering  the  double  set  of  oblations  for  the  mother;  the  ansmrer  is,  a  ftr* 
united  brother  also  defrays  the  expense  of  religious  ceremonies,,  by  means 
of  his  property  thrown  into  parcenary.  On  failvse  either  of  a  disunited 
whole  brother,  or  o^  a  aeuKited  half  brother,  the  other  is  his  heir;  iq 
the  one  case,  if  there  be  half  brothers,  one  of  whom  is,  and  the  other  is  not^ 
reunitedj  the  reunited  brother  has  the  sole  right  to  the  inheritance,  not  th^ 
disunited  one ;  for  the  text  of  YajnyawcUcya  expresses,  *  a  reunited  brother 
i^U  receive  the  estate  of  a  reunited  one/  On  failure  of  hath  these  priot^ 
claimants  a  disunited  brother  by  a  different  mother  shall  inherit,  iecause  hflj^ 
also  is  brother  by  the  same yb/Zier.  Since  a  mother  also  claims  ihefunerat 
caJcCy  and  other  oblations,  which  are  ghren  by  the  uterine  brother  in  llie 
JSradd'ha  performed  with  a  double  set  of  oblations,  the  whole  brother  ic^ 
superior  to  one  by  a  different  mother,  because  he  offers  the  double  set  of 
oblations  for  the  mother  of  the  late  proprietor. — Since  two  brothers  living 
in  the  same  house,  afford  reciprocal  support,  preserve  each  other's  property,*  ^ 
confer  mutual  benefits  by  the  acquisition  of  wealth,  and  respectively  earn' 
religious  merit  at  the  expense  of  wealth  acquired  by  each  other,  they  ar0 
nearer^  the  one  to  the  other j  than  a  disunited  brother J^ 

» 

Here  then  we  have  the  law,  whatever  is  to  be  made  of  it.  On  failure  o# 
a  reunited  brother  of  the  whole  blood,  **the  disunited  brother  by  the  same, 
and  the  reunited  one  by  a  different ,  mother  have  equal  claims.''  Speaking 
of  a  disunited  brother  of  the  whole^  and  a  reunited  brother  of  the  half^ 
blood,  it  is  again  declared,  «'  Since  both  hare  clainiS  to  the  «uccessio%< 
they  shall  inherit  equally.'[    Again^  ^  Since  there  are  arguments  on  xfbkk 
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both  may  claim  the  succession,  it  is  therefore  declared  that  both  shall  inhe- 
rit." Now  what  follows?  '^  In  like  manner  if  there  be  a  whole  brother,  not 
reunited^  since  he  alone  has  a  claim  in  right  of  affinity  by  the  whole  bloody 
he  alone  shall  inherit;  not  a  Aa^ brother  even  though  reunited*  Thus  ther 
text  above  cited  relates  to  uterine  brothers  only;  and  the  legislator  denies  the 
claim  of  a  half  brother  in  .the  subsequent  text^  *  a  brother  by  a  different  mo^ 
ther,  whether  reunited  or  not,  shall  not  inherit  the  estate  of  his  Aa//*  brother/ '^ 

What  Jagannafha  professed,  we  are  not  distinctly  told,  but  he  did  not 
possess  authority  to  decide  between  contending  legislators;  and  as  we  Can** 
"not  say  of  him  ^^ex  umbra  in  solem  edtixit,**  it  maybe  lamented,  that  he  h^ 
perplexed  perplexity,  if  he  was  unable  to  make  obscurity  less  obscure.     ^ 

^ '   While  1  wish  for  amelioration,  I  trust  I  shall  not  be  misunderstood* '    I 

deprecate  every  evitable  interference  with  the  feelings  of  our  Hindoo  fe)- 

low-subjects,  and  I  abhor  coercion.       They  ought,  in  my  opinion,  if  they 

themselves  do  not  wish  for  a  change,  to  be  left  in  peaceful  possession  of 

their  own  religion,  their  own  laws,  their  own  usages,  and  their  own  prejo* 

dices — I  would  relieve  them  from  the  thraldom  of  a  priestcraft  ^which  they 

may  desire  to  resist — I  would  take  from  the  expounders  of  their  law,   the 

)K>wer  of  legislation — and,  as  opposite  doctrines  ought  not  to  be  co-exist* 

^ent,  I  would  wish,  in  our  decisions,  to  see  those  which  are  the  most  likely 

to  prove  beneficial,  prevail,  those  which  are  the  most  conformable  with 

justice,  preferred. 
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I  am  far  indeed,  from  desiring  the  introduction  of  any  new  laws.  It 
will  be  enough,  if  by  giving  those  of  which  the  Hindoos  are  in  possession^' 
all  practicable  consistency,  we  protect  them  from  the  despotism  of  con* 
•truction,  from  those  dangers  which  are  equally  menaced  by  the  ignorant 

and  the  corrupt,  from  the  evils  to  which  they  must  be  exposed  if  their  privi- 

» 

l^es  and  property  are  to  be  left  amidst  the  jarring  of  irreconcilable  autho* 
rities,  or  to  hopes  of  relief  from  the  interpretation  of  a  Fundit.     .     ^ 


»       .  -•.  f 


OF  ADOPTION. 


0        *  • 


-      ■       -    •    T,^ 


WITH  a  view  to  futurity  it  is  necessary  for  a  Hindoo  to  be  represented 
— and  it  is  this  necessity  which  has  made  it  a  duty  in  default  of  male  issue^ 
to  adopt  a  son.* 

There  are  four  cldsses  or  tribes  of  IIindoo9-—&n&t,  the  BrakmMch-^Bt* 
-^dnd»  the  Cshahit/a^-thirdj  the  Vays^ya — fourth,  the  Soodra. 

In  notieitig  the  three  first  classes,  I  shall  in  future,  use  an  ortiiograph/ 
-eorrespotiditig  with  the  common  pronunciation ;  viz.  Brahmin^  Kkttiry 
'iinci  JB&ice. 

•  r 

-  *I%ere  are  inany  distinctions  between  the  rules  of  adoption  relating  to 
ihe  three  first  Mstesy  and  those  relating  to  Soodras,  and  the  n^lect  of  aar 
iltiors^  to  attend  to  these  distmctions  has  caused  much  confusion* 

Formerly  the  adoption  of  a  son  belonging  to  a  different  caste  from  that 

.>  .    '  ..... 

lof  his  adopting  father  was  permitted.  It  is  now  absolutely  prohibited, 
*tet  the  writers  of  more  modern  compilations  have  treated  the  subject  as 
if  (lie  old  law  were  still  in  exi^jtence ;  although  in  fact  the  Hghts  of  adopted 
sons,  depended,  in  iriany  instances,  upon  the  circumstance  of  the  adopteri 
and  the  adopted,  being  of  the  same,  or  of  different  castes. 

m  I 

I  *  ■  ■ 

f  "  A  son  of  any  descripfioh  mast  be  tinxiousVtL(R}^ltd  by  blkn  wbK>  has  n^nt/^-^Mrnvk 
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•  «.s 


' '  Nareda,  as  we  Iiave  it  in  the  Daitaca  Nimya,  distinguishes,  as  to  theif 
relation,  the  sons  which  may  be  adopted  by  Saodras^  from  those  which 
can  be  adopted  by  men  of  the  Brahmin^  K'hettry^  and  Boice  castes.  A 
Soodraimy  adopt  a  sister's  son,  which  the  others  cannot  do — but  in  other 
parts  of  my  work,  1  shall  have  occasion  to  notice  this  subject  more  parti*  ^ 
cularly,  and  to  give  some  instances  in  the  way  of  illustration. 

*  By  Vachispati  it  is  said  that  "  Soodras  are  incompetent  to  affiliate  a  soft, ' 
from  their  incapacity  to  perform  the  sacrament  of  Homa^   and  prayers^* 
prescribed  for  adoption*' — but  this  dictum  is  abundantly  contradicted  by 
Sttunacuy  and  others.       And  indeed  the  authorized  practice  of  every  day  is 
a  sufficient  acknowledgement  of  the  rights  and  is  in  itself  enough  for  the' 
confutation  of  VachispatL 


< 


Devanda  Bhatta  gives  the  following  quotation  from  Yioe^Ar^e : — "A  per-* 
son  of  the  same  class  mnst  be  adopted  as  a  son.      Such  a  son  performs  the 
oblations,  and  takes  the  eHate ;  in  default  of  him^  one  different  in  class,  who 
i^  regarded  merely  z,s prolonging  the  line.       He  receives  food  and  raiment^ 
only,  from  the  person  succeeding  to  the  estate." — **  The  participating  in  the  - 
inheritance,  o(  one  unequal  in  class,  is  impossible.'* 

In  the  present  age  we  need  not  be  very  solicitous  about  the  meaning  of' 
this;  for  it  is  quite  certain  that  none  but  one  of  the  same  class  can  now  be  ' 
adopted.  Nor  is  it  necessarily  to  be  inferred  from  what  has  been  said  by  ^ 
Yaska  j^nd  Devanda  Bhatta,  that  one  of  a  different  class  from  the  adopter,  * 
could  at  any  time  have  been  adopted  as  a  son.  Such  a  person  might,  it  * 
Would  seem,  have  been  employed  for  tlie  purpose  of  prolonging  the  line^  ' 
but  he  could  not  succeed  to  any  part  of  the  estate,  and  was  entitled  to  food ' 
and  raiment  alone  for  his  services. 

^  Speakmg  then  of  the  prohibition:  against  adopting' a  sister's  or  a'  d^gfii-' 
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Ufs  Bon,  he  sayd,  ''this  prohibition,  against  the  daughter's  son,  and  sist^r^a 
son,  refers  to  those  otker  tkan  Soodras ;  accordingly  Saunaca  *  of  Khittrie^^ 
in  their  own  class  positively,  and  in  default  of  a  Sapinda  kinsman  even  ia 
the  general  family*  following  the  same  prioiitivc  spiritual  guide,  (goatoo^) 
Of  Boices  from  amongst  those  of  the  Soice  class.  Of  Soodras  from  amongst 
those  of  the  Soodra  class.  Of  a//,  and  the  tribes  likewise,  in  their  own, 
classes  onfy^  and  not  otJierwise.  But  a  daughter's  son,  and  a  sister  s  son» 
are  affiliated  by  Soodras.  For  the  three  superior  tribes,  a  sister's  son  is  no' 
where  a  soh.''\ 

Katyayana^  in  speaking  of  adopted  sons,  says,  '^  If  a  legitimate  son  be 
born,  the  rest  are  proQounced  sharers  of  a  third  part,  provided  tliey  behnff 
to  the  same  tribe :  but  if  they  be  of  a  different  class,  they  are  entitled  to . 
food  and  raiment  only."      In  some  copies  the  reading  is  ^^  are  pronounced 
sharers  of  ^,  fourth  part*"! 


Devand(4  Shatta^  then  proceeds  ''  for  the  sake  of  removing  con/Hctinff 

eqnfradictioHS^''^  to  say,  *'The  declaration,  in  Vrihaspatis  text,  that  the 

real  legitimate  son  succeeds  exclusively,  to  the  estate,  and  that  the  rest 

are  entitled  merely  to  subsistence,  regards  such  sons  of  the  wif<p  and  the 

rest,  who  are  unequal  in  class ;  on  account  of  uniformity  with  the  text  of 

Kalyayanoy  ai^d  Davdla — ^and  the  rule  al^o  in  the  texts  of  Nureda,  and 

the  rest,  for  the  succession  of  the  son  given  and  (he  rest,  to  the  estate,  on 

default  of  the  soa  of  the  w^ife  and  the  rest,  r^ards  their  succession  to  the 

wlkole  estate  i  and  therefore  the  rule  for  ihe  fourth  of  the  share  of  the  rea) 

legitimate  son  propounded  by  Vasisatliai  wh^re  such  son  may  be  bora 

subsequent  to  the  adoption  of  a  son  given,  must  be  ui^derstood  as  applying 

to  a  son  given.        So  also  the  nile  for  succeeding  to  a  third  share,  in  thQ 

texts  of  Devala  and  Katyayana,  must  be  alleged,  to  refer  to  a  son  given 

endued  with  eminent  qualities,  on  account  of  uniformity  with  the  following 

^ext  of  Menu^  *  of  the  man  to  whom  ^  i^on  ba9  been  given^  adorned  with 
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mer\f  quality,  that  son  shall  tafce  the  heritage,  though  brought  from  a  dif« 
ferent  family.*  '* 

In  the  Brahma  purana  it  is  said,  "  Let  the  real  legitimate  son  even  who 
is  suhsetpiently  bam  J  take  the  whole  estate. ^^  > 

Devanda  Bhatta  undertakes  to  reconcile  the  different  opinions  of  these 
hofy  saints.  This  he  does  in  a  manner,  satisfactory  no  doubt,  to  himself, 
but  as  ][  do  not  consider  it  worth  transcribing,  I  shall  pf^s  it  over  and 
come  to  his  conclusion,  which  may  be  offered  as  evidence  of  his  self  com*^; 
placency  at  least.  «He  says,  ''  ^nd  thus,  the  objection  of  variation;  from 
the  son  given,  being  enumerated  higher^  and  loy^er  in  the  order  of  inherits 
uncej  and  so  forth,  by  different  holj)  saints  respectively,  is  obviated  by  the 
distinction  as  to  his  qualities  Goop  OB  bai^" 

a 

It  will  appeiw*  that  this  distinction  by  which  all  differences  bptween  the* 
iioly  saints  are  to  be  reconciled,  is  now  laid  aside.  .  We  cannot  indeed  con* 
ceive,  how  it  ever  could  have  beeti  more  than  theoretic ;  or  that  in  practice 
)t  could  have  furnished  a  criterion  by  which  the  claims  of  competitors  could 
))ave  Wen  rationally  decidedf 

Menu  says,  *^  By  the  eldest,  at  the  moment  of  his  birth,  the  father  hav^. 
|ng  begotten  a  son,  discharges  his  debt  to  his  own  progenitors.' 


M 


^*  That  son  alone,  by  whom  he  discharges  his  debt,  and  through  whom 
he  attains  infmortality,  was  begotten  from  a  sense  of  duty :  all  the  rest  ar4 
considered  by  the  wise,  as  begotten  from  love  of  pleasure,"  and  yet  ia 
^e  Datlaca  Mimansa  it  is  laid  down  that  a  man  paving  two  90ns  only» 
icannot  give  one  of  them  for  the  purpose  of  being  adopted.  The  prohibit 
^ou  ]»  founded  upon  tlie  danger  to  which  a  man  who  has  but  one  flK)n  }| 

V 


expoBeS^.     Tde  kaihot  in  enforcing  his  argument  ^eieme  lAdeei^  td  haViP 
pushed  it  somewhat  too  far.       He  reduces  to  nothing,  that  in  whicb  Men^ 
had  made  all  to  consist,  and  by  his  doctrine,  we  are  taught,  if  something 
fe^td  biS  dtwie'"  from  a  sense  of  duty,*  that  still  nk)re  is  to  be  eiciiievtd 
"  from  a  love  of  pleasure."  .        ,  ,  . .    \  .   .      .     >  i| 

-  Iti  endearourifig  to  prove  that  be  xvho  has  two  sons  onty,  ought  not  io 

giirfe  ime  of  them  for  the  purpose  of  being  adopted,  Nanda  PiiwdVfa^in^ 

.  ....  ,  ^         .  » 

hi&  Dattaea  Mimansa  says,  ^*  For,  the  speech  of  Sdntanee  to  B'Aishmtr 

expl'esses  ^He  who  has  only  one  son,  is  considered  1>y  me  as  an&  destitntig 

6f  male  issue,  oh  descendant  of  Kwm — one  vrho  hue  only  tm^  eye,  is,  arf 

one  destitute  of  both  r  should  his  on^  eye  be  lost,  he  is  absolutely  blind J^^  ^ 

••.■•••*'V 

•  •  • 

"  By  a  son"  says  Menu  "  a!  man  obtains  victory  O'ver  all  people ;  by  # 
son's  son,  he  enjoys  immortality ;  and,  afterward,  by  a  son  of  that  grand- 
iftin,  he  reaches  the  solar  abode."  Again,  "  Sinc^  theson^frifya/^  delivers 
his  father  from  the  hell  named  put,  he  was  therefore  ealted  jputtra  by 
Bf^ahma  himself,"  and  again,  ^^  A  son  given  must  nevfer  elaim  the  family 
isd  estate  of  his  natural  fether :  the  funeral  feake  follows  the  i^mily  and 
estate ;  but  of  him  who  has  given  away  his  son  the  funeral  oblation  is  ex^ 
tinct." 

I  have  Tieen  favored  by  my  friend  Mr.  jB/acgm^^,  with  a  translatkril 
"which  he  made  from  thft  Sanscrit  on  the  subject  of  adoption.      This  work 

am  sorry  to  suy  is  still  in  manascript.  It  is  tbore  concise,  and  li^ss  un- 
intelligible) than  any  Hindoo  law  tract  that  has  fkllen  into  niy  hands.      -^ 


t  It  begins  "iSri  Nafhd  Bhatta  having  collected  togetherthe  texts  xrf 
"^ent  Hhmis,  and  considered  the  opinions  of  the  learned,  exporai'to  th^ 
Itiw^respecting  the  son  given  ia  adoption,  (i.  e.  l>a<tera)  ufader  the  title-rf 
JDattaca  Nitmaya.'^  ^* 


OF  AaOPTION.  JS&: 

.   <^  First,  E8  to  Ifie  superiority  and  iuCeriority  in  point.of  qualiftcation  fo|^ 

adoption." 

« 

"  ^*  iVareifa— The .  son  of  one  who  is  allied  by  the  funeral  cake  is  the  best; 
en  failure  of  him,  one  allied  by  family;  and  on  failure  of  him,  eye^  one  .q( 
k  different  &mily  is  takfenas  a  Dattaca  son/' 

« 

•  5*  Among  those  allied  by  the  fungal  cake,  the  brother's  son  is  the  best,']^ 

•       t, 
-^ '  ^'*  Menu.    If  among  several  brothers  ^of  the  ^hole  blood,  pnehaye  a  soa 

born,  all  of  then^  a^re  pronounced  fathejy  of  a  male  childv"  ,  > 

^  **  The  appellation  of  a  son  being  given  to  a  n^phew^  it  is  f,o  be  inferrje4. 
)|iat  he  is  best  qualified  ^  be  a  l^tacaJ* 

^   It  is  a  rule  that  an  onfy  soncannoj;  be  given  or  received  in  adoptipnTf^, 
JHenu  declares  that  the  son  of  one  brother  is  the  son  of  all  the  bretbr^i|i^ 
Let  me  here  observe  that  this  does  not  apply  to  Soodras,  but  to  the  three 
Superior .  orders  exclusively.  .' 


« 


'  Upon  this  particular  point,  the  sum  of  all  I  have  been  able  to  i;pUeflt 
|)ut  of  books,  or  from  living  authorities,  is,  that  in  the  three  superior  iplasQ^^ 
'es,  if  there  be  brothers  qf  the  whale  bloodf  a  son  of  on#  of  them^  YfiWj/^r: 
feligious  purposes^  be  the  son  of  all;  and  that  while  this  son  exists,  tlv^ 
childless  brothers  by  the  same  father  and  mother,  need  not  adopt  jine /of 
ihe  performance  of  sacred  rites.  But,  that  in  a  seculj^*  point  of  viQWr«.^ 
^tnale  child  is  not  considered  as  the  son  of  his  father's,  hretbren-rapd.th^f 
€o  take  the  heritage  as  a  soH  of  his  uncle,  he  must  be  adopted  ;  that  .^p^-i 
iritually  considered  he  confers 'benefitSK' as  -a  json^  upon  his  uncles;  tl);if( 
temporally  coasida^ed,  he  does  not,  as  a  son^*  derive  .any  ben/efit^Dcos 


«  </«..■*.>..  4.. 
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tliem — and  that  the  son  of  a  brother  is  recommended^  in  preference  to  all 
others,  for  adoption. 

I  find  this  explained,  and  t  think  satisfactorily,  in  an  opinion  given  hy 

Goverdliana^   some  time  since  a  Pundit  of  the  Supreme  Court.    He  quotesi 

Vrihaspati  as  follows  : — If  among  several  uterine  brothers,  one  have  a  soil 

bom,  the  whole  are  considered  as  fathers.      These  authorities  declare  a 

'  nephew  even  as  a  son  to  a  childless  uncle — effecting  as  a  son  taouldih,  the 

relief  of  his  soul  from  the  hell  called  put.       It  therefore  follows  that  the 

adoption  of  any  other  son,  during  the  existence  of  such  nephew,  ought 

not  to  take  place,  and  that  he  ought  to  be  preferred.      It  must  not  how? 

ever,  be  inferred,  that  because  such  nephew  be  equal  to  a  son  in  this  one 

respect,  that  he  is  so  in  any  other  without  being  qualiji^  by  adoption — as, 

according  to  the  following  stanza  of  Yajnyawaicya,  his  title  to  inherit  hi^ 

uncle's  estate,  comes  (ifter  that  of  the  widow,  daughter,  daughter's  son, 

Atther,  mother,  and  uncle — wbereas,  were  he  adopted^  he  ^o\dd  precede 'all 

these. 

The  translator  of  the  Dattaca  Mimansa  informs  ns  in  his  annotations,  that 
a  fraud  has  been  attempted  in  the  Kalika  purana-^^nd  that  **an  extract 
authentically  made  from  that  work  would  tend  to  establish  the  converse 
of  the  position,  in  favour  of  which  it  is  adduced."  I  must  say,  that  th^ 
i^tory  in  its  present  state,  to  which  this  note  applies,  appears  to  me  to  b^ 
m  conformity  with  the  law  which  has  been  declared  by  Menu  himself. 
The  story  is  as  follows ;  and  if  it  cannot  be  instructive  to  any,  it  may  yet 
prove  entertaining  to  some — '*  And  accordingly  in  the  Kalika  purana,  ai> 
indication  of  Vetala  and  BJiairava,  sons  of  Siva,  becoming  both  fathers 
*  of  male  issue,  by  means  of  the  same  son,  is  thus  found :  '  The  sages  said, 
there  is  no  salvation  for  one  destitute  of  male  issue.  This  is  recognized 
in  the  world  and  the  Vedas.  Vetala  and  Bhairavd  formerly  went  to  a 
nrountain  to  perform  devotion.     Previously  to  that,  they  were  unmarried. 
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ftid  sons  of  them  are  hot  mentioned,  (as  having  been  born  ornot  bom.  I£ 
sons  were  born,  O  excellent  of  the  regenerate,)  we  much  wish  to  hear  th0 
particulars  concerning  them — Marhandeya  replied ;  salvation  both  in  tlie 
next  world  and  in  this  is  not  for  one  destitute  of  male  issue :  O  excellent 
saints,  those  who  are  fathers  of  male  issue,  by  means  of  their  own  sonsp 
and  those  of  brdthersj  attain  heaven.  Having  in  this  world  attained  great 
perfection,  when  Vetala  and  B/iairava  reached  the  abode  of  the  great 
deity,  they  were  happy  on  the  hill  Kailasa.  Then,  O  twice  born  ment 
,  Nandiy  by  order  of  Siva^  as  one  consoling,  addressed  them  in  private,  in 
tlie  following  trtie^  and  instructive  speech.  He  said,  '  Do  you  sons  of  Siva^ 
destitute  of  male  issue,  exert  yourselves  in  the  production  of  a  son.  By 
one  to  whom  a  son  is  born,  every  where  salvation  is  easily  attained.' 
Marhandeya  continued — *  Having  heard  these  words  of  Nandi^  they  be* 
came  elated  in  their  hearts  and  said  to  him ;  we  will  make  one  son  only« 
Accordingly  Bhairava  at  some  time,  connected  himself  with  Urvasiy  a  ce- 
lestial nymph,  and  procreated  a  son,  named  Savesa — Vetala  also,  affiliated 
him  as  his  son  :  and  in  consequence,  by  means  of  this  son,  both  attained 
heavenly  salvation.'' 

I  shall  now  return  to  the  Dattaca  Nimaya. 

^^  Narada  prohibits  the  adoption  of  a  sisters  son  as  a  Dattaca,  viz.  The 
daughter's  son,  and  sister's  son,  are  considered  as  lawful  sons  among  the 
StidraSj  but  among  Brahmuns^  and  those  of  the  three  (su{)erior)  classes^ 
the  sister's  son  never  attains  filiation." 

.  **  Now,  respecting  the  giving,  and  taking,  a  son  into  adoption — Vasish- 
tha.  A  son  formed  of  seminal  fluids  and  of  blood,  proceeds  from  his  fa« 
ther  and  mother,  as  an  effect  from  its  cause ;  hoth  parents  have  power  to 
give,  sell,  or  desert  him. '  Let  no  one  give  or  accept  an  only  son,  since  he 
must  remain  to  raise  up  a  progeny  for  ancestors.       Let  not  a  woman  give 
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or  accept  a  sdh,  unless  withiki  consent  o/ier  lord."'  ^'  The  t>rohil>itloift 
of  donation  of  an  oni^  son,  is  mentioned  here  to  show  the  sin  of  so  doings, 
and  nol  the  invaUditj^  of  the  act.''  ^*  The  donation  or  acceptance  of  a  soa 
by  a  wife,  without  the  consent  of  the  hushandj  is  invalid."  <^  The  gift  of 
an  eldest  son  is  prohibited^  **  Menu :  by  the  eldest,  at  the  moment  ,of  his* 
birth,  the  father,  having  begotten  a  son,  discharges  his  debt  to  his  oWa 
ancestors."  '^  The  donation  of  an  eldest  son,  must  therefore  b^  att^nd^ 
frith  great  sin/*  , 

The  ceremonies  to  be  performed  at  the  time  of  adoption  are  then  des-^ 
cribed,  and  some  rules  are  laid  ddwn  respecting  the  age,  &c.  of  the  boy 
to  be  adopted ;  but  these  rules  do  not  equally  apply  to  all  the  castes;  and 
they  may  be  said  to  be  general  only,  and  not  indispensably  applicable  tQh 
any  one  caste^  ^ ' 

« 

Jn  1 795,  the  cause  of  Kullean  Sing  v;  Kirpa  Sing  and  Bholee  Sing  was 
decided  by  the  Sadder  Dewannee  Adawlut.  It  began  in  the  Zillah  Court 
of  Tirhoot — was  taken  to  the  provincial  Court  of  Patna^  and  finally  tot 

the  Sadder  Dewannee  Adawlut.     In  all  the  Courts  there  was  judgment  for 

•  ... 

the  defendant  Bholee  Sing.   *1  do  not  know  why  Kirpa  Sing  was  made  a 
party  to  the  suit.       He  does  not  appear  by  the  report  to  have  had  any  iu^ 

terest  in  the  question^  or  to  have  taken  any  part  in  the  proceeding. 

•"  '  * 

Soodee  Singled  widows,  and  as  their  attorney,  Kullean  Sing  instituted^ 
this  suit.  Soodee  Sing  a  short  time  before  his  death  made  a  verbal  decla^^ 
ration^  in  the  presence  of  several  persons,  that  he  adopted  the  Defendant 
Bholee  Sing,  but  no  religious  ceremony  yi^s  observed  on  the  occasion.  After 
the  death  of  Soodee  Singj  Bholee  Sing  performed  the  obsequies,  and  w^^ 
acknowledged  as  the  heir,  and  a  turban  was  bound  round  his  head  bY 
direction  of  the  eldest  widow,  in  token  of  his  successioiif 


..i 
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'  'Upon  tb'es^  &cts  b^ing  Established*  <S>oo(fee  A'rag' had*  judgem^t  in  the 
^iOah.Coxat  6(  Tirhoot.  . 

I 

In  the  provincial  Court  of  Patna^  this  judgement  was  affirmed. 

,  There  was  then  an  appeal  to  the  Sudder  Dewannee  Adawlut  where  it 
.\iras  insisted  that  s%ifficient  forn^s  to  constitute  adoption  had  not  been  ohserv- 
fd — and  at  all  events  that  Bholee  Sing  could  not  take  both  the  hereditary 
.and  acquired  property  of  the  adopter.  The  Pundits  declared  that  the 
-adoption  was  valid — and  that  all  Soodee  Singes  property y  real  or  personal, 

hereditary  or  acquired,  devolved  exclusively  upon  Bholee  Sing. 

*  -" *  ••''  ...  ,       .  ,^ 

My  purpose  is  to  confine  myself  to  the  Hindoo  law  as  it  is  current  in 
Bengal.  I  therefore  mention  that  the  above  decision  took  place  by  au- 
thority  of  the  law  as  it  prevails  in  Mifhila.      1  think  it  however,  not  inap^ 

plicable,  because  I  have  been  assured  that  it  is  a  great  relaxation  of  strict* 

•  •  ' '  ....  .  '  .  ' 
ness  in  the  doctrine  which  formerly  prevs^iled  by  authority  of  the  MiChita 

*  ■■••.. 

school. 

f  "   .  .  .     ■  ^ 

•     •  ^      •  .  .  .  .    ; 

r 

The  law  of  Bengal  is  in  many  respects  subHantially  different  from  that 
which  prevails  in  other  pswts  of  India.      In  other  parts,  the  widow  of  one 


of  an  undivided  family  will  be  entitled  to  maintenance  only — in  Bengal 

shfejsvill  succeed  to  her  iiusband's  share  of  the  estate ;  but  I  ne^d'not  mul-         jlW  ■*■»* 


tiply  instances. 

Whether  the  Courts  throughout  our  domitiions  will  imitate  each  other 

*5n  their  spirit  of  administering  the  law,  remains  to  be  seen. '  Where  the 
'  .         .  •  .   '  ■        " 

right  is  in  question,  the  ?^ir  Ibci  ought  to  prevail ;  but  in  thfeir  efforts  to  get 

''rid  of  superfluous  forms — td  remove  mere  ceremony  but  of  the  way  of  Jus- 

•        •  •  • 

tice ;  and  to  secure  to  every  man  that  which  hef  is  entitled  to  by  the  la^s 

of  his  birth  place,  the  courts  I  should  think,  ought  to  be  consistent,  and 

Sguide  themselves  by  the  same  liberal  rules. 
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The  above,  it  is  true,  was  a  critrima  adoption ;  but  no  religious  eeremth^ 
nies  were  ohserved — and  the  parties  adopting  and  adopted  ought  to  havit 
previously  bathed  according  to  the  strictness  of  law. 

There  are  various,  and  contradictory  opinions,  concerning  the  rights 
of  an  adopted  son  (Daltaca).  Some  say  that  he  is  heir  generally  to  thQ 
kinsmen  of  his  adopting  father,  an^  others  that  he  is  heir  to  the  adopti^ 
father^  but  not  to  his  kinsmen.  This  difference  of  opinion  will  be  found 
fully  displayed  in  the  answers  given  by  Pundits  -to  questions  which  were 
propounded  arising  out  of  the  case  of  Gourbullub  against  Juggemotpersau4 
Mitter  Sf  al^  lately  decided  by  the  Supreme  Court, 

By  Menu^  twelve  descriptions  of  sons  have  been  enumerated.  SomQ 
authors  reduce  the  number  to  eleven^  and  some  extend  it  to  thirteen — but 
the  discordancy  of  opinion  seems  chiefly  to  arise  from  the  order  in  which 
they  are,  and  the  order  in  which  it  is  alleged  they  ought  to  be,  arranged^ 
Some  say  that  Menus  collocation  of  them  has  been  altered,  and  otheni 
that  it  now  stands  as  it  originally  stood.  It  is  however,  admitted,  that  the 
first  six  as  they  hay^  been,  ox  as  they  are  supposed  to  have  been,  plape4 
by  Menu,  are  heirs-  of  kinsmen^  and  the  others  not.  This  rule  must  be 
inoperative,  unless  the  collocation  of  Menu  can  be  proved^  Evidence  is 
V'^^-'  not  now  to  be  procured,  and  assertions,  equally  confident  if  contrtiiy  tQ 
each  otheri  are  equally  inconclusive^  ^> 

As  the  adopted  son  h^  been  rendered  by  his  adoption,  inoapaUe  of 
heirship  to  his  own  natural  family,  and  as  he  stands  in  the  relation  of  ^ 
begotten  son  to  the  fathef  adopting  him,  it  seems  reasonable  that  all  the 
rights  of  a  begotten  son,  which  are  not  expressly  taken  aivay,  should  be 
•njpyed  by  him — an4  tl^s  is  the  prevalent  opii|ioi}* 

In  the  Mitacshara  it  is  said,  *' A  g^ven  pon  must  never  clq,in;  tlie  family 


\ 


.  R-.tfttifte®  •  A  ot » *^  I   \f  tbe  V>^*  »     Former**' 

"*    .Id^ » »»»°"  4  «o»W  P"-""'  '    ..«.  fott»'"**„ *. « »«'»" 


seeni«'^:V.^,tW 


,«  ,       ■«beO»«'*'   ,   „ Cot*. to-  .• 

a»  *^'  '^^-^V  »««  ^"°      :.  «^P"""-  .  ltb.Jo'8^.  0 


134  OP  ADOVTlOTf. 

a  son  bought,  a  son  by  a  twice-married  woman,  a  son  self  given,  and  m 
son  by  a  SudrUy  are  the  six  kinsmen  but  Tiot  heirs  to  collaterals.'*    This,  if 
it  be  authority  at  all,  is  conclusive.     Sri  Natha  Bhatta  adds,  after  having 
enumerated  the  authors  for  and  against  the  right  of  a  Da^^aca  to  heirshfp— - 
''  Upon  this  point  some  hold  that  as  the  Dattaca  is  entitled  to  offer  tlie 
cake  at  the  Parbana  Sraddha  under  the  authorities  quoted  from  Menu,  &c. 
his  title  to  in/ierit  the  proper  tif  o/ kinsmen  follows — others  denying  the  title 
of  the  Dattaca  to  offer  the  cake  at  the  Parbon  Sraddha^  under  the  autho- 
rities quoted  from  Sanc'haj  Lic^hita,  &c.  who  rank  the  Dattaca  among  thfi 
inferior  order  of  sons,  deny  also  his  right  to  inherit  the  property  of  kinsmen, 
but  allow  his  title  to  inherit  that  of  his  father.    This  contrariety  of  opi« 
nion  is  displeasing ,  and  we  call  your  attention  to  a  mode  of  reconciling  the 
matter.      Where  one  passage  of  the  Veda,  is  at  variance  with  another^ 
the  appTicability  of  the  case  is  to  be  considered.     Where  the  Veda  and 
codes  of  law  are  at  variance,  the  Veda  prevails.     From  a  parity  of  rear 
soning,  considering  the  texts  of  Menu,  &c.  as  applicable  to  the  superior 
descriptions  of  Dattaca  son,  adopted  by  a  man  himself  during  his  life 
time,  and  of  equal  class,  viz.  ^  He  whom  his  father  or  mother  gives  to-anOf 
ther  under  the  ceremony  of  pouring  water,  provided  the  donee  have  HB 
issue,  if  the  hoy  be  of  the  same  class  and  affectionately  disposed,  is  consider* 
ed  as  a  Dattrim  son  (i.  e.  son  given)'  and  the  texts  of  Sane  ha,  &c.  as  ap- 
plicable to  a  Dattaca  of  inferior  order,  not  of  equal  class,  and  adopted  by- 
the  wife;    Yajnyawalcya  saying,  *That  son  whom  his  father  or  mother 
gives  to  another,  shall  be  considered  as  a  Dattaca  without  any  specifiai^ 
tion  of  equality  in  point  of  class;  Apastambee  also,  pointing  out  a  distincr 
tion  where  an  adoption  is  made  by  the  wife,  the  apparent  contrariety  ne 
longer  exists,  and  the  justness  of  the  present  mode  of  reconciliation  is  fully 
established.      Bhava  Dera  Bhatta  speaking  on  the  subject  of  Dattaca 
sons,  adopted  by  the  wife,  with  the  consent  of  kinsmen,   inheriting  thjT 
property  of  kinsmen  quotes  Apastambee,  *  The  Dattaca  who  is  adoptei 
with  the  consent  of  kinsmen,  allied  by  the  funeral  cake,  by  a  wife  wh 
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manner  as  eating  the  haunch  of  a  dog,  and  so  forth,)  not  to  imply  the  ejif* 
istence  of  a  revelation  authorizing  the  act."  ^^  *  By  a  man  destitute  of  a 
son ;'  the  word  son  here  used  is  inclusive  also  of  son's  son  or  grandson,  for 
through  these  the  exclusion  from  heaven,  denounced  in  such  passages  as 
^  Heaven  awaits  not  one  destitute  of  a  son,'  is  removed:  since  it  is  declar^ 
ed  in  the  text  subjoined,  that,  the  mansions  of  the  happy  are  attained 
through  the  grandson  and  the  other.  *  By  a  son,  a  man  conquers  worlds ; 
by  a  son's  son,  he  enjoys  immortality  :  and  afterwards  by  the  son  of  a  grand- 
son,  he  reaches  the  solar  abode.'"  The  words  *  by  a  man  destitute  of  a 
son'  are  recited,  and  it  is  added,  "  From  the  singular  tiiumber  being  here 
iised,  it  follows;  that  the  same  son  must  not  be  adopted  by  two  or  three 
persons."  It  is  then  suggested  that  this  would  contradict  the  law  respect* 
ing  ^sons  of  two  fathers'  and  answered.  ''  It  is  not  so :  for,  the  state  as 
son  of  two  fathers,  imports  both  a  natural,  and  an  adopting  father ;  and 
the  prohibition  regards  two  adopting  fathers.  Thus,  there  is  no  contra* 
diction." 

% 

From  what  has  been  already  said,  1  conclude  that  two  men  could  not^ 
at  any  time,  have  adopted  the  same  son. 

The  person  adopted  continues  to  be  the  son  of  his  adopting  father,  eveog 
although  a  son  or  sons,  should  be  begotten  by  him,  after  the  adoption—^ 
but  there  is  a  difference  of  opinion  respecting  the  share  of  the  estate,  which 
the  son  adopted  shall,  in  such  a  case,  receive.  Some  of  the  opinions  tura. 
iipon  the  supposition  of  the  person  adopted,  being  of  a  class,  different 
from  that  of  the  person  adopting.  No  doubt  can  at  present  exist  upon 
that  groundj  because  the  adopter  and  adopted  must  be  of  the  same  class. 
It  is  said  by  some,  that  if  after  the  adoption  of  a  son,  a  son  be  begottea 
by  the  adopting  father,  the  son  adopted  shall  have  one-fourth,  and  the  soa 
begotten,  three- fourths  of  the  property — ^but  Davala  (with  whom  I  believer 
a  great  majority  of  living  authorities  concur,)  lays  it  down  that  the  adopt* 


OF  ADOPTION.  W 

ed  son  shall  in  tliis  case,  take  ime-third,  and  the  begotten  son  two-thirds 
of  the  estate.  Mr.  Sutherland,  in  a  note  at  the  end  of  his  translation  of 
the  Dattaca  Chandrika  (speaking  of  the  adopted  son's  right  to  a  quarter 
share)  says,  **  This  rule  is  founded  on  texts  of  VasishCha  and  Katyayana^ 
the  latter  of  which  however,  is  variously  read — *  a  third  part'  is  substituted 
by  some  for  the  more  prevalent  reading  *  z,  fourth  part ;'  the  difference  be* 
ing  adjusted  with  reference  to  the  qualities  of  the  claimants." 

The  general,  if  not  universal,  opinion  among  Pundits,  is,  that  the  adopted 
son  is  entitled,  if  a  son  be  begotten  by  the  adopter,  to  a  third  part  of  the  es-* 
tate.  Jagannat^ha,  after  a  great  deal  of  contradictory  argume^itation,  comes 
to  this  conclusion,  *'  consequently  that  text  relates  to  a  son  given,  and  others 
deficient  in  virtue,  and  it  shows,  that  if  any  one  of  six  sons,  namely,  the 
son  X)f  the  body  and  the  reet,  exists  he  has  a.  right  to  take  a  fidl  share,  and 
to  perform  the  obsequies,  and  the  son  given  or  other  adopted  son,  shall 
have  a  third  part  for  his  maintenance."  If  all  this  should  prove  tiresome 
to  the  reader,  I  shall  only  beg  that  he  may  endeavour  to  imagine  what 
it  must  have  been  to  the  collector  and  writer  of  it. 

To  those  who  have  made  the  Hindoo  law  any  part  of  their  study,  it  can* 
not  appear  strange  that  it  is  so  unsettled  and  contradictory.     Many  of  tha 
opposing  writers,  are,  in  point  of  credit,  equal  to  each  other  ;  and  in  re-  ^ 
gardlessness  of  consistency,  texts  are  adopted  by  each  for  the  purpose  of 
sustaining  his  own  particular  doctrine.    The  obsolete,  is  confounded  with 
the  acknowledged,  law.        The  context  is  often  omitted,  and  passages 
which  ought  to  be  relatively  considered,  are  quoted  as  if  they  were  abso- 
lute and  independent  in  themselves.       We  cannot  therefore  wonder  that 
so  little  satisfaction  is  to  be  obtained  from  authority, — ^nor  can  we  but  la^ 
ment  that  some  effort  has  not  long  since  been  made  to  distinguish  and  se« 
parate  those  which  are,  from  those  which  are  not  rules  of  action. 
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Jfr.  Colehrooke,  in  the  preface  to  his  translation  of  the  Daya-hhaga  and 
the  Mitacshara,  speaking  ofJagannafhas  Digest,  says,  **  In  the  preface 
to  th^  translation  of  the  Digest,  I  hinted  an  opinion  unfavorable  to  the  nr 
rangement  of  it,  as  it  has  been  executed  by  the  native  compiler.  -  .  I  hard 
been  confirmed  in.  that  opinion  of  the  compilation^  since  it9  publication; 

'  and  indeed  the.  author's  method  of  discussing  together^.fA^  di^cor4ant  opi- 
nions maintained  by  the  lawyers  of  the  several  schools^  without  di$tinguisfiing . 
in  an  intelligible  manfier  which  of  them  is  the  received  doctrine  of  each  school, 
but  QTk  the  contrary^  leaping  it  wicertain  whet/ier  (myofthe  opinions  stafed 
by  him,  do  actually  prevail,  or  which  doctrine  must  now  be  considered  to  be  ii| 

force,  and  which  obsolete,  renders  his  u;ork  of  little  vfility  to  persons  convert 
sant  with  the  law,  and  of  still,  less  service  to  tfwse  who  are  not  versed  in  In^ 
dian  jurisprudence,  especially  to  the  English  reader,  for  whose  use,  through 
themedium  of  translation,  the  work  wets  particularly  intended.'^ 

Again,  *^  Ina  general  compilation,  where  the  authorities  arc  greatly  mulr 
tiplied,  and  the  doctrines  of  many  different  schools  and  of  numerous  au- 
thors are  contrasted  and  compared,  the  reader  is  at  a  loss  to  collect  the^ 
doctrines  of  a  particular  school,  and  to  follow  the  train  of  reasoning  by 
which  they  are  maintained.  He  is  confounded  by  t/ie  perpetugd  conflict  vf 
discordant  opinions,  and  jarring  deductions ;  and  by  the  frequent  transitions 
fi\om  the  positions  ofonfisect  to  the  principles  of  another.]^ 

Of  this,  every  person  who  has  read  for  the  purpose  of  gaining  infonna-> 
tipn  upon  any  point  of  Hindoo  law,  mu^t  have  had  ample  experience— ^ 
**  nulli  svjaformq,  manebat'' 

Tliat  Mr.  Colebrooke  should  have  been  prevented  from  completing  h\B 
own  compilation,  is  greatly  to  be  deplored.    There  is  no  man  so  well  qua- 
lified for  the  performance  of  such  a  task.        I  have  proceeded  far  enough 
Xf>  be  satisfied  of  my  own  incompetency  to  the  work  which  I  have  undefv 
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taken and  from  what  1  have  abeady  said  upon  the  subject  of  adoption, 

the  difficulty  of  laying  down  rules  concerning  it,  cannot  but  have  been 
sufficiently  apparent— 1  have  taken  great  pains  by  enquiry,  and  the  colla- 
tion of  opinions,  to  ascertain  the  law— but  the  reader  ought  to  be  informed, 
that  in  some  instances,  I  have  been  obliged  to  arbitrate  by  my  own  very 
fallible  judgement,  between  contending  authorities. 

Thfe  following  not6  of  Mr.  Colebrooke,  which  is  to  be  found  in  his  transla- 
tion of  the  Mitacsharuy  may  throw  somelight  upon  the  subject  of  adoption  in 
general :  "  Raghunandana  in  the  Udvaha-tatway  has  quoted  a  passage  from 
the  Calica  purana^  which  with  the  text  of  Vasishtha,  constitutes  the  ground 
work  of  the  law  ofadoptionj  as  received  by  his  followers.  They  construe, 
the  passage  as  an  unqualified  prohibition  of  the  adoption  of  a  youth  or  child 
whose  age  exceeds  Jive  years^  and  especially  one  whose  initiation  is  advanc- 
ed beyond  tJie  ceremony  of  tonsure^  This  is  not  admitted  as  a  rigid  max- 
im,  by  writers  in  oth^  schools  of  law,  and  the  authenticity  of  the  passage 
itself  is  contested  by  somCy  and  particularly  by  the  author  of  the  Vyavahara 
mayuc'ha,  who  observes  truly,  that  it  is  wanting  in  many  copies  of  the  Ca- 
lica  purana.  Others. allowing  the  text  to  be  genuine^  explain  it  in  a  sense 
HOR£  CONSONANT  TO  THE  GENERAL  PRACTICE  which  permits  the  adoption 

^  of  a  RELATION  if  not  of  a  stranger^  more  advanced  botli  in  age,  awrf  i»  j»ro- 
gress  of  initiation.  The  following  version  of  the  passage  conforms  with 
the  interpretation  given  of  it  by  Nanda  Pandita  in  the  Dattaca  Mimansa^ 
*  Sons  given  and  the  rest,  though  sprung  from  the  seed  of  another,  yet  be- 

,  ing  duly  initiated  by  the  adopter  under  his  own  family  name^  become  sons  of 
the  adoptive  parent.  A  son  having  been  regularly  initiated  under  the  /a- 
viily,  namk  of  his  nadnral  father^  unto  the  ceremony  of  tonsure^  does  not 
BECOME  THE  soN.or  ANOTHER  MAN.  When  indeed,  the  ceremony  of  ton- 
sure, and  other  rites,  of  initiation  are  perfonned  by  the  adopter  uTider 
/lis  own  family  namcy  thenovLY  can  sons  given  and  the  rest,  be  considered 
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as  issue :  else  they  are  termed  slaves.  After  their  Ji/th  year,  0  king,  sanjt 
are  n&t  to  be  adopted.  But,  haviag  taken  a  hoy  five  years  old,  the  adopter 
should  first  perform  the  sacrifice  for  male  issue.' " 

It  must  be  recollected  that  I  here  confine  myself  to  the  Dattaca  form  of 
adoption,  and  to  the  law  concerning  such  adoption,  as  it  prevails  in  Bengal. 

In  the  law  of  adoption,  there  are  some  important  distinctions  made  be- 
tween the  three  superior  classes,  and  the  fourth  class,,  or  Soodras.  In  the 
three  superior  classes,  a  boy  cannot  be  adopted  after  haidng  been  invest- 
ed with  the  poitah  or  string,  characteristic  of  this  caste.  In  the  fourth 
class,  there  is  no  such  investiture,  or  characteristic  distinction. 

Mr.  Colebrooke,  in  a  note  to  his  translation  of  the  Digest,  says,  '^  UpanOf-  ^ 
yanoy  investiture  with  the  marks  of  the  class,  performed  in  the  eighth  year 
from  the  conception  of  a  Srahmana,  but  it  may  be  anticipated  in  the  fift0#. 
or  be  delayed  to  the  sixteenth  years." 

The  following  is  a  note  oiMr.  Sutherland  to  his  translation  of  theDM^ 
taca  Chandrika:  **  Different  seasons  are  prescribed  for  the  performance 
of  the  Upanayantty  or  rite  of  investiture,  of  the  characteristic  cord,  aivd 
other  peculiar  marks  on  a  Brahmana,  Kshetriya^  and  Vaisya,  respective^ 
ly.  These  seasons  are  indicated  in  the  following  text  of  Y ajnyawdcymf 
translated  according  to  the  commentary  in  the  Mitacshara,  '^The  Upm- 
nayana  rite  of  a  Brakmana  takes  place  in  his  eighth  year  firom  conceptiatk 
or  the  eighth  year  of  his  age ;  of  Kshetriyas  in  the  eleventh ;  of  Vaisyas 
in  the  twelfth  year  from  their  conception  or  birth  respectively,  some  hold 
according  to  the  custom  of  the  peculiar  family  of  the  inctividual."  Ano« 
ther  text  of  the  same  author,  relative  to  the  extent  of  the  period  for  the 
performance  of  this  rite  occurs — "The  period  for  the  performance  of  thi& 
Vjptaft^ana  fitfy  of  a  Brahmana^  Kshetriya^  and  Vaisya  respectively,  ex** 
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tends  to  the  sixteenth,  twenty-second  and  twenty- fourth  years.  Subde- 
qnent  thereto  should  the  rite  be  unperformed,  they  become  outcasts,  and 
Uninitiated  persons,  excluded  from  participation  in  relij^ous  rites,  and  in- 
capable of  being  taught  the  Savitri ;  except  on  the  performance  of  a  sa- 
crament denominated  Vratyastvma.^^ 

In  these  three  castes  the  ceremony  of  Chundacaixaia  or  tonsnre,  must 
be  performed  before  the  Upanayana^  or  investiture  with  the  poitah^  and 
investiture  with  the  poitak  must  take  place  before  any  of  them  can  b^ 
married.  Tonsure  may,  and  it  is  said  ought  to,  take  place  at  the  age  of 
two  years — so  that  it  is  not  necessarily  to  be  immediately  followed  by 
investiture  with  the  poitah ;  but  as  this  investiture  cannot  take  place  ear- 
lier than  the  age  of  five  years,  the  consequence  is,  that  marriage  cannot 
be  contracted  before  the  attainment  of  the  fifth  year. 

Soodras  may  be  married  at  any  period  of  life,  however  early,  but  ton- 
sure must  previously  take  place. 

I  shall  now  proceed  to  lay  down  such  rules  as  1  conceive  to  be  esta^ 
Ijii^ed  by  the  Hindoo  law,  as  it  is  prevalent  in  Bengal. 

* 

Ist.  A  Hindoo  cannot  be  adopted  after  his  marriage.  This  rule  i^lies 
generally  to  all  the  classes. 

M.  Adoption  cannot  take  place  in  any  of  the  classes  after  the  oerimia- 
Mf  of  tonsure  shall  have  been  performed. 

3d.  Adoption  cannot  take  place  in  any  of  the  classes,  after  the  party 
to  be  adopted  shalji  have  completed  his ^M  year.  N.  B. — There  is  a  de* 
cision  which  must  be  attended  to  with  reference  to  this  rule.  It  has  beea 
decided  bv  the  Sudder  Dewannee  AdawluL  that  a  bov  of  the  aire  of  eight 
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years  may  be  adopted,  provided  the  shunkshkar  or  initiatory  ceremonies 
(which  include  tonsure)  have  not  been  performed  in  the  family  of  the  natu- 
raly  but  Jiave  been  performed  in  the  family  of  the  adopting^  father.  The 
legality  of  this  decision  has  certainly  been  questioned  ;  and  the  Pundits 
to  whom  I  have  spoken  upon  the  subject,  declare  that  adoption  caimot 
take  place  after  the  age  of  five  years  has  been  completed,  by  the  boy  to 
be  adopted.  It  must  however,  be  admitted  that  it  is  better  to  abide  by 
any  determination  than  to  have  the  law  entirely  unknown. 

In  the  Sadder  Detvanwe  Adawlut  Reports  for  1806, 1  find  the  case  of 
Kerutnarain  v.  Mtissummut  JBAobinisree^  cause  22.  By  this  decision  it 
would  appear  that  adoption  cannot  take  place  if  the  ceremony  of  tonsure 
AcLS  been  perfonned  in  the  wa/wra/ father's  family ;  or  if  it  is  no* /)er/bn»- 
ed  in  the  family  of  the  adopter.  In  the  *'  Remark"  upon  this  case  it  is 
said,  if  the  adoption  be  of  a  near  relation  on  the  paternal  side^  it  will  be 
valid  although  t)ie  age  of  the  person  adopted  exceed  eight  years j  but  it  is 
not  any  where  affirmed  that  adoption  will  be  good,  or  c^n  take  place,  af- 
ter tonsure  performed  in  the  natural  family. 

The  cause  was  first  brought  on,  in  the  Zillah  Court  oiDa£ca  Jelalporet 
and  it  appeared  that  the  boy,  who  had  been  adopted  with  the  usual  legal 
solemnities,  was  about  the  age  o(  eight  years  at  the  time  of  his  adoption. 
The  legality  of  this  adoption  was  questioned — and  on  a  reference  to  tb? 
Court  Pundity  he  said,  "A  boy  who  is  under  five  years  of  age,  and  whose 
head  hasmt  been  shaved  with  the  usual  formalities  in  his  own  family y  is  tjie 
fittest  for  selection — but  if  he  be  above  the  age  offive,  and  the  proper  ce- 
remonies of  tonsure  be  performed  in  the  family  of  the  adopter,  the 
selection  is  indeed  improper,  but  the  adoption  is  valid.'' 

It  is  added  "  that  tonsure  and  other  accompanying  ceremonies,  were  ascer- 
fained  to  have  been  performed  s.olely  in  ihefanuly  of  the  adopter^  aifd  vox 
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fit  that  of  the  natural  father'^  Xbis  adoption  was  established  by  the  Zilldh 
Judge. 

There  was  an  appeal  to  the  Provincial  Court  of  Dacca^  and  there  ihe 

Pundit  gave  it  as  his  opinion,  that  the  adoption  of  a  child  above  the  age  of 

five  years  is  illegal — and  that  the  opinion  of  the  Zilhh  Court  Pundit  was 

WHOLLY  ERRONEOUS.      The  decree  of  the  Zillah  Judge  was  accordingly 

reversed. 

From  this  reversal,  there  was  an  appeal  to  the  Suddet*  Dewannee  Adawlut^^ 
ti^e  Pundits  of  which  Court  said,  that  according  to  the  law  of  Bengal,  the 
adoption  of  a  boy  txhoxefive  years. of  age,  though,  the  selection  be  not  laud? 
ahk,  is  valid,  provided  the  shunkshkoTy  or  initiatory  ceremonies,  have  beetk 
performed  in  the  family  of  the  adopter^  and  not  in  that  of  the  natural. 
KATHi^R.  The  Court  determined,  that  this  adoption  at  the  age  of  ei^hlt 
}[ears,  u;as  validp 

From  the  **  Remark^*  upon  this  case,  I  give  the  following  quotation^-^ 
•*A  passage  cited  as  an  authority  of  law  by  the  Hindoo  writers,  whose 
works  are  current  in  Bengal,  expresses  that  c/ter  the  fifth  year,  a  child 
should  not  be  adopted  by  any  of  the  forms  of  adoption;  but  that  a  persoa 
desirous  of  making  an  adoption,  should  take  a  child  of  an  age  not  ex* 
CEEDiNG  FIVE  YEARS.       On  thls  passage  a  question  arose,  whether  the. 
limitation  of  age  was  to  be  understood  as  positive,,  and  constituting  an  titr 
dispensable  requisite  to  the  validity  of  the  adbptron,.or  whether  it  admitted  of 
any  latitude  of  construction.      hi  other  provinces,  and  even  in  Bengal^ 
if  the  adoption  be  of  a  near  relation  on  the  paters  Ah  side,  no  difficulty 
would  occur,  as  the^adoption  of  a  brother^s  son,.or  other  r^earest  relation  of 
the  husband^  would  be  unquestionably  valid  at  an  age  much  exceeding  that  - 
specified.        But  in  Bengal,  where  the  adoption  of  strangers  to  the  family 
10  practiced,  the  settled  doctrine  is,  that  the  boy's  age  must  be  such,  that 
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bis  initiation^  the  principal  ceremony  of  which  is  tonsure^  VMjf  he  yetperformf 
ed  in  the  adopter's  name  and  family.*^  ^ 

This  report  would  have  been  more  satisfactory,  if  it  had  stated  whether 
the  boy  adopted,  was,  or  was  not,  related  to  the  adopting^  family.  We 
have  the  authority  of  the  Zillah  Court  Pundit  and  of  the  Sudder  Dewannu 
Adawlut  Pundits  confirmed  by  the  Sudder  Dewannee  Adawtut  Court,  for 
saying  that  although  it  is  not  laudable,  it  is  legal,  to  adopt  a  boy  of  the 
age  of  eight  years.  In  the  Remark  it  is  said  that  a  boy  nearly  related  \xk 
the  paternal  line,  may  be  adopted  at  a  period  of  life  exceeding  eight  years^ 
—and  there  is  no  reason  to  conclude  that  the  boy  in  question  was,  pater^ 
nally  or  otherwise,  related  to  the  adopting  family.  We  must  therefore,  I 
think,  take  the  decision  to  have  been  that  any  loy  related  or  itol,  may  be 
adopted  at  the  age  of  eight  yearsy  provided  the  shunkshkar  remains  to  ks; 
performed^  and  is  performed  in  the  adopting  family. 

The  Provincial  Court  Pundit  gave  it  as  his  opinion  that  the  adoptioot 
of  a  child  "  when  above  the  age  of  five  years,  is  ii^leoal — and 
stated  the  opinion  of  the  Pundit  in  the  Zillah  Court  to  be  wholly  erso-> 
NEOus,^*  This  is  certainly  in  conformity  with  the  general  way  of  think- 
ing, and  with  a  great  majority  of  the  written  authorities,  on  the  subject — 
and  in  the  case  of  Gopeemohun  Deh^  although  he  was  a  nephew,  a  brother* s 
son  of  the  adopter,  I  know  it  was  the  opinion  of  aH  the  Pundits  who  were 
consulted  on  his  behalf,  that  proof  of  his  being  under  the  age  oi  five  yearsk 
at  the  time  of  bis  adoption  was  indispensable. 

But  supposing  the  decision  of  Kerutnarain  v.  Bhohinesree  to  be  conclu- 
sive authority,  we  must  now  take  it  to  be  established  that  a  boy  of  the  age- 
of  eight  years  is  eligible  to  adoption,  provided  the  initiatory  ceremonies 
have  not  been  performed  in  his  natural^  and  have  been  performed  ia  hia 
adopting^  family. 
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Instnictive  and  othervi^ise  useful  as  the  RemarTcs  on  these  decided  cases 
tnay  be,  1  do  not  know  that  they  are  received  as  authority. 

Those  who  are  against  ati  extension  of  ^he  age  from  five  to  eight  years^ 
appear  to  have  some  reason  on  their  side.  They  say  that  a  child  cannot 
be  taken  at  too  early  a  period  of  life,  into  adoption.  That  he  may  be  so 
taken  at  the  moment  of  his  birth.  That  as  he  is  to  make  one  of  his  adopt* 
ing  father's  family,  he  ought  to  enter  it  with  a  mind  completely  unoc- 
cupied, and  ready  to  receive  all  the  notions,  impressions,  and  peculiair 
sentiments,  of  that  family  of  which  be  has  become  a  member.  That  he 
ouglit  not  to  continue  with  his  natural  family  until  his  affections  are  fixed 
and  cannot  be  transferred  to  the  family  adopting  him.  This  is  all  true^ 
but  we  must  recollect  that  adoption  is  a  voluntary  act,  and  that  it  is  in  the 
option  of  the  adopter  to  take,  or  nut  to  take,  a  son  under  such  disadvaa^" 
lages. 

These  considerations  however,  do  not  in  any  manner  affect  public  po^ 
licy,  but  are  confined  in  their  application  to  the  parties  alone.  One  may 
retain  his  son  in  his  own  family,  if  from  any  motive,  he  feels  an  inclination 
to  do  «o.  The  other  will  not  receive  him  if  he  is  not  satisfied  that  his 
/expectations  will  be  fulfilled  by  the  adoption.  In  such  a  case,  I  look  upon 
-certainty  to  be  the  great  cfe^ii/era/unt— and  1  wish,  because  it  has  once  been 
M  decided,  that  henceforth,  the  age  of  eight  years,  may  be  acknowledged 
as  the  period  of  life  at  which  a  boy  can  be  adopted. 

I  shall  now  lay  down  a  fourth  rule ;  premising  that  I  do  so,  becans*  it 
is  asserted  with  confidence  in  a  remark  upon  the  case  1  have  noticed  ;  and 
iiecause  1  find  upon  enquiry,  that  with  respect  to  age^  a  distinction  between 
those  who  are,  and  those  who  are  not,  related  on  the  father  s  side^  isrecog^ 
jnized  by  some  authorities* 
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4th.  If  the  adoption  be  of  a  near  relation  on  the  paternal  side  ;  as,  of  a 
brothers  son^  or  other  nearest  relation  of  the  husband,  it  will  be  valid.  al-» 
though  effected  at  an  age,  exceeding  that  oijive  years. 

1  am  aware  that  the  above  rule  is  not  definite,  but  I  cannot  venture  to 
make  it  so.  In  the  remark  it  is  said,  that,  such  a  relationship  existing, 
the  adoption  '^  would  be  unquestionably  valid  at  an  age  much  exceeding 
that  specijied^^  i.  e.  five  years. 

•  The  report  of  this  decision  and  the  remark  by  which  it  is  followed  in  thd 
Stidder  Dewannee  Adawlut,  do  not  go  so  far  as  we  could  wish,  or  as  we 
might  perhaps,  have  expected.  It  is  not  stated  M'hether  or  not  the  ton* 
sure  of  such  a  person  as  is  mentioned  in  the  4th  rule,  must  have  been 
unperformed  in  the  family  of  his  natural  father,  and  must  be  performed  ia 
the  family  of  his  adopting  father,  and  in  his  a<loptrng  father^s  name.  1 
conceive,  if  that  ceremony  had  been  performed  iu  the  natural  father's  fa* 
mily  and  name,  that  the  boy  could  not  afterwards  be  adopted. 

But  if  the  decision  of  the  Sudder  Dewannee  Adawlut  be  admitted  as  law^ 
we  must  in  the  3d  rule  read  eighth  instead  of  fifth  year — and  if  the  4tbrule 
be  considered  as  law,  upon  the  authority  of  the  remark  on  that  decisioUi 
we  must  look  upon  it  as  an  exception  to  the  generality  of  the  3d  rule — as 
the  3d  rule  now  stands.  The  2d  rule,  I  believe,  from  the  best  information 
I  have  been  able  to  obtain,  does  not  admit  of  ai^y  qualification. 

5th.  In  this  age  of  the  world,  the  adopter  and  th.e  adopted  must  belong 
to  the  same  class — a  man  of  one  class,  cannot  take  a  boy  of  another,  inta^ 
adoption. 

6th.  A  man  having  a  son  bom  of  his  body,  cannot  take  a  son  in  adop<* 
tion — but  see  rule  23. 

7th.  The  gift  of  an  eldest  son  in  adoption  is  forbidden  as  sinful* 
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8lh,  The  gift  of  an  rmly  son  in  adoption  is  absolutely  prohibited — an 
only  son  cannot  be  given  or  received  in  adoption.  The  gift  of  an  only  son 
is  considered  to  be  an  inexpiable  piacleJ^  It  is  indeed  said  that  an  only 
son  may  he  so  given — ^but  it  migiit  be  said  in  the  same  sense,  that  a  man 
may  perpetrate  any  vnckedness  if  he  be  content  to  forego  all  hopes  of  sal- 
vation^  and  be  condemned  to  everlasting  punishment. 

See  the  case  of  Veerapermal  Pillay  v.  Narain  Pillay,  as  it  is  noticed  to- 
wards the  end  of  this  chapter.  The  Recorder  of  Madras  therein  says, 
"The  general  rule  of  the  Hindoo  law  certainly  is,  that  anc^n/y  or  eldest  son, 
ought  not  to  be  given  in  adoption ;  because  he  has  the  obsequies  of  his 
natural  ancestors  to  attend  to ;  aiid  adoption  as  completely  transfers  him 
from  his  own  family^  as  though  he  Iiad  never  belonged  to  it.'^ 

There  was  no  question  as  to  the  legality  of  giving  an  only  son  in  adop- 
tion before  the  Recorder— rbut  he  lays  it  down  extra-fudicially,  that  an  on- 
ly son  may  be  legally  so  given  and  received. 

By  the  gift  of  an  only  son,  the  very  deficiency,  which  the  power  of  adop- 
tion is  intended  to  prevent,  must  necessarily  be  occasioned, 

Nothing  in  the  Hindoo  law  is  more  peremptorily  interdicted  than  the 
gift  of  an  only  son  in  adoption.  Even  the  gift  of  an  eldest  son,  is  forbid- 
den as  sinful. 

The  crime  of  giving  an  eldest^  has  never  been  considered  so  heinous,  as 
that  of  giving  an  only,  son.  In  the  one  case  a  Hindoo  retains,  in  the  other 
jie  casts  away,  tlie  means  of  salvation.     Considering  the  precepts,  and  in- 

*  I  ])ope  I  shall  be  pardoned  tlie  introduction  of  this  antiquated  word ;  but  noie  occurs  to  mc  ai 
present,  sp  applicable  to  my  purpose. 
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junctions  both  positive  and  negative  upon  this  fifdbject,  ^e  must  be  con-t 
vinced  that  he  who  gives  his  only  son  in  adoption^  is  little  less  than  att; 
apostate  from  the  Hindoo  religion. 

I  shall  have  occasion  to  comment  more  at  large  upon  the  case  of  FJ?^-. 
rapermal  Pillay  v.  Nnrain  Pillay.      The  Recorder  appears  to  rely  much 
upon  the  authority  oi  Jagannat'ha^  and  that  I  believe  is  not  gentrjdly  re*, 
ceived  as  oracular. 

The  Pundits  with  whom  I  have  conversed,  and  who  have  told  me  that 
usage  might  justify  a  Hindoo  iu  giving  away  his  only  son,  have  added  that; 
he  could  not  be  entirely  disposed  of  by  his  father^  but  that  it  still  would  h€ 
his  duty  to  perform  the  religious  ceremonies  of  his  natural^  as  wellasthosci 
of  his  adopting^  family. 

A  disconcerted  expounder  of  the  Hindoo  law  is  sure  to  cast  about  for 
a  place  of  refuge  in  his  emergency — and  so  it  was  with  my  informants.. 
When  a  manifest  absurdity  is  the  direct  and  immediate  consequence  of  a 
PundiCs  solution,  any  thing  will  be  preferred  by  hira  to  resiliency  ;  yet 
it  generally  happens,  as  it  happened  in  this  case,  that  an  esca])e  cannot  be 
made  from  the  dangers  of  one  conclusion,  without  an  exposure  to  others 
which  are  inevitable — and  thus,  although  it  is  unquestionably  true,  that 
adoption  with  respect  to  the  performance  of  religious  ceremonieSy  (for  the 
Becorder  lays  down  his  position  somewhat  too  broadly,)  transfers  a  son 
from  his  own  natural  family  completely,  yet  those  who  contend  for  the. 
right  of  giving  him  away,  are  compelled  to  qualify  the  doctrine  by  saying,^ 
that  he  may  still  perform  the  obsequies  of  his  own  natural  ancestry.    That 
is,  he  may,  although  he  cannot,  be  given  in  adoption ;  because  he  may  still" 
perform  those  rites,  from  the  performance  of  which  he  is  utterly  debarred, 
by  his  law  and  his  religion. 

9th.     The  nearest  relation  in  the  male  line  ought  to  be  adopted  in 


OF  ADOPTION.  US 

Terence  to  one  more  remote — ^but  any  person  of  the  same  caste  or  class  is. 
^igible.     This  hoiiiever,  in  its  fullest  extent  is  applicable  to  Soodras  only. 

10th.  In  the  Brahman^  Khetlry^  and  J?oiVr^  castes,  a  child  whom  it  would 
hare  been  incest  to  beget,  cannot  be  adopted.  The  son  of  a  sister,  or  of  a 
daughter  therefore  cannot  be  adopted  by  a  Brahman,  Khettry,  or  Boiee. 
The  son  of  a  wife's  sistermay  be  adopted,  because  thejnarriage  of  onenn^qi 
to  several  sisters  is  permitted.  The  adoption  of  a  brothers  son  is  re- 
commended, in  preference  to  the  son  of  any  other.  This  however,  if  the 
old  law  by  which  a  Hindoo  was  required  to  raise  up  a  son  by  his  deceas- 
ed brother*s  widow,  be  considered,  wiU  not  be  found  inconsistent  witk. 
the  general  rule. 

11th.  A  Hind  o  having  a  grandson  or  a  great  grandson,  cannot  adopt 
a  son ;  but  although  he  has  a  great  great  grandson  he  may  and  ought  to 
adfipt  a  son.  The  great  great  grandson  may,  in  this  case,  be  properly 
adopted  by  n  Soodra^  but  not  by  a  Hindoo  of  either  of  the  three  superior 
classes.  See  Rule  23. 

Mr.  Sutherland  in  his  synopsis  says,  ^'  The  primary  reason  for  the  af- 
filiation of  a  son,  being  the  obligatory  necessity  of  providing  for  the  per- 
formance of  the  exequial  rites,  celebrated  by  a  son,  for  his  deceased  fa- 
ther, on  which  the  salvation  of  a  Hindoo  is  supposed  to  depend,  it  is  n^^ 
tessary  that  the  person  proceeding  to  adopts  should  be  destitute  of  niale  issue^ 
capable  of  performing  those  rites.  By  the  term  "issue,"  the  son^s  son,  and 
grandson,  are  included.  It  may  be  inferred,  that  if  such  male  issue,  al- 
tiiough  existing,  were  disqualified  by  any  legal  impedimeiit,  (such  as  loss 
of  caste)  from  performing  the  rites  in  question,  the  affiliation  pf  ^  spjgL 
might  legally  take  place." 

]?rom  the  m&a,tMn  of  grancbon  as  well  as  smCs  som  it  would  apps^t^j^ 
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a-  man  having  a  grandson  by  a  daughter,  cannot  adopt  a  son  ;  and  I  con* 
ceive  that  a  man  having  2l  great  grandson  will  be  prevented  as  effectually 
from  adopting,  as  he  could  be  by  having  a  grandson.  *•  In  default  of  the 
son,  the  grandson  takes  the  inheritance ;  and  failing  him,  the  great  grand- 
son. But  a  grandson  whose  father  is  dead,  and  a  great  grandson^  whose 
father  and  grandfather  are  dead,  participate  equally  in  the  inheritance 
with  the  son,  {or  they  without  distinction  confer  equal  benefit^  oh  the^ 
deceased  owner  of  the  property^  by  the  presentation  to  him  of  funerax^  of-. 
FERINOS  at  solemn  obsequies'' — Daya-crama  Sangraha. 

•     ■ 

'  12th.  The  son  of  a  sister,  or  of  a  daughter  may  be  adopted  by  a  Soodra. 
As  to  the  three  superior  classes,  the  rule  is,  that  they  cannot  adopt  a  son 
whom  it  would  be  incest  to  have  begotten,  and  conversely,  that  they  may 
adopt  a  son  if  without  incest  they  could  have  begotten  him. 

The  reverend  Saunaca  Muni  (as  he  is  called  by  Goverdhana)  says,  Brah-- 
mins  should  adopt  sons  from  among  their  own  Sapindas — and  in  failure 
of  Sapindas  from  among  those  not  Sapindas.        Among  Sapindas  t\^e  bro*. 
ther's  son  is  to  be  considered  as  the  best.      If  a  brother's  son  does  not  ex- 
ist, a  Sapinda  who  is  also  a  Sagotra  is  to  be  chosen.      If  such  is  not  to  be 
found,  a  Sapinda  not  a  Sagotra.       If  such  is  not  to  be  found,  Bl  Sagotra 
riot  a  Sapinda — and  if  such  is  not  to  be  found,  one  neither  a  Sagotra^  nor 
a  Sapinda.      Sut  in  no  case^  a  sisters  son,  or  ^  daughter sson^  pr  those 
whom  common  sense  prohibits  the  adoption  o/*,  such  as  a  brother ^  a  paternal 
uncle,  or  a  maternal  uncle.      Among  the  three  classes,  i.  e.  Brahmin^  Khet- 
try  and  Boice,  adoptions  should  be  made  of  one  of  the  same  class.      Th^ 
son  who  was  not  the  first-born  is  to  be  given  in  adoption.      Among  the 
Saodras,  the  adoption  of  a  sisters  son,  and  daughters  son  is  yalid^ 

J3th.  If  a  son  be  adopted,  and  the  adopting  father  afterwards  have  * 
foa  of  his  body  ?  the  adopted  sou  shall  take  fine- third  of  bis  ^the  adopt^ 
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lather's)  estate}  and  the  begotten  son  two- thirds.    This  is  the  proportion^ 
in  which  I  am  satisfied,  they  are  entitled  to  share. 

14th.     The  rule,  as  I  believe  it  to  be,  is  that  the  begotten  son  or  sons> 
shall  take  one  share  more  than  the  son  by  adoption— or  rather,  that  th« 
begotten  son,  or  sons,  shall  take  two  shares,  and  the  adopted  son  on^ 
share.     Thus,  if  one  son  be  b^otten  after  the  adoption,  he  shall  take  t\Ya 
shares,  and  the  adopted  son  one  share,  of  the  estate*      If  twQ  sons  be  be* 
gotten  after  the  adoption,  the  whole  estate  shall  be  divided  into  five  parts; 
of  which  the  adopted  son  shall  take  one,  and  the  begotten  sons  two  each. 
If  three  sons  be  begotten  after  adoption,  the  estate  shall  be  divided  inta 
seven  parts,  of  which  the  adopted  son  shall  take  one,  and  each  of  thebe^ 
gotten  sons  two.       This  rule  will  apply  whatever  number  of  sons  may  be 
begotten  by  a  man,  after  he  shall  have  taken  one  in  adoption.      I  have  had 
much  trouble  in  endeavouring  to  ascertain  the  law  upon  this  point,  and 
the  above  rule  is  the  result  of  my  researches. 

15th.    It  is  said  that  a  man  by  the  adoption  of  a  son,  does  not  lose  anf 
of  the  power  which  he  would  have  had  over  his  estate,  if  he  never  had 
adopted — or  in  other  terms,  that  a  son  having  been  adopted,  shall  not,  in 
virtue  of  his  adoption,  have  any  special  claim  upon  his  adopting  father's 
property — that  a  man's  power,  as  to  the  disposal  of  his  estate,  is  not  af- 
fected  by  his  having  adopted  a  son,  any  more  than  it  would  have  been  by 
his  having  had  sons  of  his  body  only.       I  had  understood  the  rule  to  be 
otherwise,  and  believed  that  the  right  of  an  adopted  son  to  the  whole  of 
his  adopting  father's  estate,  if  no  son  should  be  begotten,  was  indefeisible 
—or  indefeisible  as  to  his  proportiouy  if  a  son  or  sons  should  be  begotten, 
after  the  adoption.      This  right,  was  as  1  conceived,  founded  upon  a  prin- 
ciple of  justice,  by  which  he  who  had  been  taken  away  from  his  own  na- 
tural family,  and  who  had  thereby  been  deprived  of  the  rights  he  was  bom' 
to ;   was  protected  against  the  effects  of  that  partiality,  which  might  be 
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supposed  to  operate  in  favor  of  a  begotten  son.  In  the  books,  1  cannai 
find  any  thing  expresisly  upon  the  subject;  and  I  am  told  that  the  distinc- 
tion which  I  believed  to  have  existed,  does  not  exist,  in  favor  of  the  adopt- 
ed son.  1  stitl  entertain  much  doubt  upon  this  point,  although  I  have 
been  assured,  that  the  right  of  an  adopted  son  is  equal  to,  and  no  greater 
than,  that  of  a  son  begotten — and  that  whatever  may  be  done  byv  a  father 
to  prejudice  the  one,  may,  in  like  manner  be  done  by  him,  to  prejudice 
the  other.  I  have  sought  for  authorities  in  vain ;  but  to  me  it  appears  that 
the  claims  of  the  adopted  son  upon  the  person  adopting  him,  are  founded 
in  reason.  1  shall  add  the  case  of  Goopeeinohuu  Deb  v.  Raja  RajcrUkna 
to  this  chapter.  That  case  may  be  said  to  have  involved  the  question^ 
and  I  am  sorry  that  there  was  not  an  opportunity  of  deciding  it,  expressl/ 
upon  that  ground. 

\Q\h.  A  son  adopted,  is  considered  as  not  being  any  longer  a  member 
of,  or  related  to,  his  own  natural  family ;  except  in  so  far  as  the  familief 
out  of  which,  and  into  which,  the  adoption  was  effected,  were  theretofore 
related  by  blood.  This  principle  seems  applicable  to  inheritance  and  the 
performance  of  religious  ceremonies  only — for  a  boy  adopted,  cannot  inteiTr 
marry  with  any  female  of  his  natural  family,  if  she  be  within  the  degree  of 
coni^anguinity  termed  a  Sapinda;  or  if  he  might  not  have  married  her,  ha4 
he  never  been  adopted. 

N.  B.  Sapindas  include  "seven,  i.  e.  three  in  ascent^  and  three  in  descent 
from  the  party  himself.  He  stands  in  the  middle,  and  makes  the  seventy 
^^but  marriage  is  prohibited  to  a  much  greater  extent  of  consanguinity  ( 
for  a  Hindoo  cannot  marry  the  direct  descendant  of  a /^aleriia/ ancestor 
within  the  seventh,  or  of  a  maternal  ancestor  within  the^//<  degree.  This 
prohibitiuu  is  extended  rfoii;i«ffarifc  to  the  same  extent.  The  same  con- 
sanguineous restriction  continues  to  bind  the  adopted  son  in  his  own  na? 
tural  family,  and  must  regulate  his  marriage  iu  the  family  into  which  |^9 
l^as  l>een  take^  for  adoption. 
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*^  The  relation  of  Sapinda^  is  next  considered.  This  extends  to  three 
degrees,  in  the  family  of  the  natural  father,  by  reason  of  consanguinity  : 
and  in  that  of  the  adopter^  through  connection  by  the  funeral  cake.  This 
Karshnajini  declares,  *  As  many  as  there  may  be  degrees  of  forefathers  t 
with  so  many,  their  own  forefathers,  let  sons  given  and  the  rest  associate 
the  deceased.  In  order,  their  sons  with  two  forefathers,  their  grandsons 
with  one,  should  do  the  same.  The  fourth  degree  is  excluded.  This 
relation  of  Sapinda  extends  to  three  degrees.'  ''-^Dattaca  Cha^idrika. 

**  But  the  connection  by  funeral  oblations,  of  the  absolutely  adopted  son^ 
obtains  in  the  family  of  the  adoptive  father  only — on  account  of  the  extinc- 
tion of  the  funeral  oblation  of  him,  who  hath  given  away  his  son,  intimat- 
ed in  the  following  text  of  Menu  before  cited  ;  *  A  given  son  must  never 
claim  the  family  and  estate  of  his  natural  father ;  the  funeral  cake  follows 
the  family  and  estate  :  but  of  him,  who  has  given  away  his  son>  the  obse* 
i|uies  fail.'  ''^ — Dat.  Chau. 

**  The  son  given  must  never  claim  his  natural  father's ^iwi/y,  and  estate^ 
Thus  the  obsequies,  that  is,  the  funeral  repast  which  would  have  been  per^ 
formed  by  the  son  given^  fails  of  him,  who  has  given  aAvay  his  son.  The 
author  of  the  Chandriha  thus  explains,  *  By  this  it  is  declared,  that  by  the 
act  alone,  creating  the  filial  relation,  property  of  the  son  given  in  the  es- 
tate of  his  adopter  is  established,  and  connection  to  him  as  belonging  to 
the  same  family,  ensues.  But  through  extinction  of  the  filial  relation,  from 
the  mere  gift^  the  property  of  the  son  given,  in  the  estate  of  the  giver  is  ex* 
tinguishedy  wid  connection  to  the  family  of  the  giver  annulled.^  But  although 
by  the  text  of  Menu  connection  to  the  family  of  the  natural  parent  is  an* 
nulledy  what  proof  is  there  of  the  connection  to  the  family  of  the  adopter 
being  established  ?  On  this  point  Vrihat  Menu  declares,  *  Sons  given^  pur* 
chased,  and  the  rest,  retain  relation  of  Sapinda  to  the  natural  father  as  ex* 


154  OF  ADOPTION. 

tending  to  the  fifth  and  seventh  degrees  ;  like  this,  their  general  family, 
which  is  also  that  of  their  adopter/  The  relation  as  Sapinda  of  sonsgiveuj 
purchased,  and  the  rest  to  the  natural  parent  continues :  by  gift  and  so 
forth,  that  does  not  fail — for  by  reason  of  consisting  in  connection  through 
containing  portions  of  the  imtural  father^  it  is  not  possibly  to  be  re- 
moved, while  the  body  lasts.  By  this  it  is  declared^  that  the  relation  of 
Sapinda  in  question  is  the  consanguineal  connection  only- — and  not 
connection  by  the  pinda  or  funeral  cake;  for  that  the  latter  is.  barred  is 
shown  by  this  passage — •  Of  him  who  has  given  away  his  son,  the  obse- 
quies fail.'  Anticipating  a  question  as  to  the  extent  of  this  relation  as 
Sapinda  J  the  author  adds,  *  extending  to  \\xe  fifth  and  seventh  degree,  &c.' 
The  meaning  is  this,  *  extending  to  ihe  fifth  decree'  completing  five  y  that  is, 
embracing  five  degrees.  So  of  the  expression  to  the  seventh  degree.  Gau- 
tama says,  *  with  the  kinsmen,  on  the  side  of  iXiefather^  viz.  the  procreator 
beyond  the  seventh  degree;  and  with  those  on  the  wi^fAer'5  side  beyond. 
the fif thy  Sfc' " — Dattaca  Mimansa. 

The  author  Nanda  Pandita  reasons  very  much  at  lar^e — but  I  cannot 
say  that  I  have  either  discovered  his  object,  or  comprehended  his  argu- 
ments. He  writes  as  if  he  would  **  confute  ;  change  hands,  and  still  con- 
fute." The  result,  as  1  understand  it,  is,  that  the  Sapinda  relation,  as  ap- 
plicable  to  the  performance  of  exequial  rites,  extends  to  three  upwards  and 
three  downwards;  and  as  applicable  to  marriage,  that  itinclades  seven  ou 
the  paternaly  and  five  on  the  maternuly  side.  That  the  adopted  son  is  to 
perform  the  religious  rites  of  the  family  into  which  he  is  adopted,  not  those 
of  that  from  which  he  was  taken  for  adoption — but  that  with  respect  to 
marriage,  he  is  restricted  alike  in  his  natural  and  in  hi^  adopting  family^i 
This  is  confirmed  by  living  authorities. 

Nanda  Pandita^  after  having  quoted  a  text  from  Parijata,  proceeds— 
**  with  respect  to  the  sons  given,  and  tfte  rest,  being  sons  of  two  fathers ,  thLr 
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ttxt,  and  tliat  of  Satvashadha  are  authority.  With  the  same  intent j  it  is 
declared  also,  in  the  Pravara  manjari—*  For  the  most  part  sons  given^ 
purchased,  and  made;  the  son  of  the  appointed  daughter  and  so  forth,  be- 
long to  both  general  families,  with  connection  to  t/te  patriarchal  sai?its  of 
each.'  From  this  alone,  on  the  occasion  oftJte  marriage  of  those,,  apper- 
taining to  two  families,  both  families,  with  each  of  which  their  connection 
to  the  patriarchal  saints  is  involved,  mtist  be  avoided.'' 

17th.  It  is  proper  to  adopt  the  nearest  relation  in  the  male  line,  but  this 
rs  not  absolutely  enjoined*  The  son  of  a  brother,  is  to  he  preferred  (ov 
adoption.  A  Sapinda  in  the  male  line,  ought,  if  procurable,  to  be  adopts 
ed.  The  nearer  relation  is  preferable  to  the  more  remote ;  yet  any  person 
of  the  same  caste  is  eligible.  The  restrictions  in  the  three  superior  class- 
es must  be  remembered. 

18th.  If  a  man,  not  having  male  issue,  shall  omit,  in  his  life  time,  to 

adopt  a  son;  the  widow  or  widows,  may,  in pursuaftce  qfhis  instructions, 

■  • 

adopt  one  after  his  deatli. 

19th.  Adoption,  by  a  widow,  or  widows,  without  instructions  from  the 
husband  for  that  purpose,  is  a  mere  nullity.  TTiis  I  lay  down  with  confi- 
dence as  the  law.  Vasishtha  says,  "  let  not  a  woman  either  give  or  receive 
a  son  in  adoption,  unless  with  the  assent  of  her  husband."  After  the 
death  of  her  husband,  the  widow  is  not  competent  to  give  one  of  his  sons 
in  adoption.  It  appeared  in  the  case  of  Gowrbullub  against  Juggernoth- 
pcrsaud  Mitter,  and  others,  that  Rajah  Rajebullub,  the  father  of  Mocund^ 
bullub,  by  whose  widow  Gowrbullub  was  adopted,  had  been  prevented 
from  adopting  a  son,  whom  he  had  selected  for  the  purpose,  in  consequence 
of  the  boy's  father  having  died  after  the  boy  had  been  fixed  upon  for  adop- 
tion— after  his  father  had  consented  to  give  him  in  adoption,  but  before 
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the  ceremony  had  been  actually  performed-— and  yet  one  writer  (ia  com* 
jpientator  on  the  Mitacshard)  contends,  for  the  right  of  a  widow,  both  to- 
give,  and  to  receive  a  son  in  adoption.  Another  writer,  admitting  that  a 
widow  adopting,,  must  have  the  sanction  of  her  husband's  kindred  for  the 
purpose,,  affirms  that  she  may  adopt  a  son  without  having  had  the  autho- 
rity of  her  husband.  In  truth  there  is  not  any  rule,  however  it  may  be 
sanctioned  by  principle,  or  confirmed  by  duration,  that  is  not  denied  oc 
contradicted  by  some  Avriter  on  the  Hindoo  law. 

20th.  The  widow,  or  widows  adopting,  ought  to  guide  themselves  by- 
the  rules  which  are  prescribed  for  the  husband,  and  elect  a  child  for  adop* 
tion  from  among  his  relations,  in  the  male  line,  as  he  himself  (had  he 
adopted  in  his  life  time)  ought  to  have  done, — but  in  the  case  of  a  widow 
or  widows,  the  same  latitude  is  allowed,  which  would  have  been  permit- 
ted to  the  husband — yet  as  the  widow's  power  to  adopt,  is  entirely  deriv- 
ed from  her  husband,  his  directions,  if  special,  must  be  strictly  pursued  ; 
and  if  his  instructions  be  confined  to  the  adoption  of  a  particular  boy,  no 
other  individual  can  be  adopted  by  his  widow. 

The  three  following  rules  are  laid  down  upon  the  authority  of  the  Sudder 
Vewaruiee  Adawlut  reports. 

21st.  Two  widows  may,  after  the  death  of  then*  husband,  if  duly  autho-^ 
rized  by  Aim,  adopt  in  succession  to  each  other.  That  is,  after  the  death 
of  one  widow,  and  the  son  who  had  been  adopted  by  her,  the  surviving 
widow  may  adopt,  and  her  adoption  will  be  valid.  This  was  so  decided 
between  Shanichunder  ^oJ^y.  Narayni  Dahee  Sf  aL  Sudder  Dewannee  Adaw^ 
lut  reports  1 807,  cause  4.  The  particular  nature  of  the  authority  given  by 
the  husband  in  this  case,  is  not  set  forth  in  the  report. 

22d.  A  Hindoa  meiy  give  authority  to  his  wife  to  adopt  a  son  condition!-^ 
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ally.  He  may  authorize  her  to  adopt  in  the  event  oi  tJie  death  of  a  son 
whom  he  leaves  surviving  him;— but,  if  his  own  son  should  live,  he  cannot 
empower  the  widow  to  adopt,  in  case  of  a  disagreement  between  her  and 
the  son.— Sud.  Dew.  Adaw.  Rep.  1811,  caused.  Solukhna  \ .  Ramdulol 
Pande  4'  ol. 

23d.  A  Hindoo  having  adopted  a  son  on:  account  of  his  eldest  wife,  may 
authorize  his  other  wife  to  adopt  a  son  for  herself;  and  if  this  other  wife 
do  adopt  a  son  for  herself,  after  her  husband's  death,  the  son  adopted 
by  him  for  the  eldest  wife,  still  being  alive,  this  adoption  by  the  second 
wife,  will  be  good,  and  the  two  sons  so  adopted  will  take  the  inheritance 
jointly.— Sud.  Dew.  Adaw.  Rep.  1814,  cause  12.  Gourepershad  jRai  r^ 
Jt/mala. 

I  shall  have  occasion  to-  notice  these  three  cases  more  at  large. 

24th.  The  widow  or  widows  authorized  to  adopt,  are  not  bound  to  do* 
80,  within  any  given  time ;  but  the  adoption  ought  to  take  place,  as  soon 
after  the  husband's  deaths  as  a  child  proper  for  the  purpose  can  be  pro- 
cured. 

25th.  A  child  adopted  by  the  widow  or  widows,  will  stand  in  the  same 
relation  to  the  deceased  husband's  family,  as  he  would  have  done,  had  he 
been  adopted  by  the  husband  himself,  in  his  life  time. 

26th.  If  there  be  no  son,  begotten  or  adopted,  the  widow  (for  she  is  held 
to  be  related  by  the  funeral  cake)  is  to  perform  the  Sraddha,  or  obsequies 
of  her  husband ;  and,  if  her  husband  had  been  an  only  son,  she  is  to  per- 
form the  obsequies  of  his  (her  husband's)  father  and  grandfather  also.  But 
this  is  confined  to  the  Ecodisto^  or  Sraddha  on  the  death,  and  Saum-bus- 
tur^  or  annual  Sradd^ha.    The  ParVhun^  or  monthly  Sraddha  cannot  be 
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performed  by  a  woman — and  if  there  be  not  a  begotten  son,  grandson,  or 
great  grandson,  or  a  son  adopted,  this  ceremony  must  be  suspended. 

27th.  Sraddhas  are  to  be  performed  by  the  nearest  male  relation  in  <fe- 
scenty  whether  the  relation  be  by  blood  or  by  adoption.  The  widow  may 
perform  certain  rites,  being,  as  I  have  already  observed,  related  by  the 
funeral  cake,  or  Cheeta-piuda. 

28th.  The  widow  is  to  perform  such  rites  as  she  is  competent  to  perform, 
until  the  son  of  her  husband's  body,  or  the  son  adopted  by  him  or  her, 
shall  have  attained  a  proper  age  for  the  purpose  of  performing  them.  This 
proper  age,  is  supposed  to  be  about  five  years,  or  when  the  boy  is  capable 
of  enunciating  articulately,  the  appropriate  mystical  words. 

29th.  If  the  widow,  having  been  directed  by  her  husband  to  do  so,  shall 
adopt  a  son  during  the  lite  tiuie  of  her  husband's  father,  or  after  his  death, 
lie  (her  husband's  father)  having  survived  her  huisband,  and  having  then 
died,  not  leaving  either  child  or  Avidow  surviving ;  the  son,  so  adopted^ 
shall  succeed  not  only  to  the  estate  of  her  husband,  but  to  the  estate  of 
her  husband's  father  also.  To  entitle  a  son  so  adopted,  to  succeed  to  the 
estate  of  the  adopting  widow's  late  husband's  father,  it  does  not  seem  ne- 
cessary that  the  assent  of  the  husband's  father  shall  have  been  obtained 
to  the  adoption,  but  the  directions  of  the  adopting  widow's  husband,  deli- 
vered in  his  life  time,  are  indispensable.  This  rule,  of  course  supposes^ 
the  husband  of  the  adopting  widow  to  have  been  the  only  son  of  his  father. 

I  take  it  to  be  established,  and  indisputable,  that  the  previous  directi- 
ons given  by  her  husband  for  the  purpose,  are  essential  to  the  validity  of 
an  adoption  made  by  his  widow  after  his  death.  That  with  such  a  sanc- 
tion she  may,  and  without  it  she  cannot,  make  a  valid  adoption.  It  i3 
admitted  that  such  an  adoption  will  entitle  thQ  soq  adopted  to  the  pro** 
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perty  of  the  deceased,  whose  widow  had,  by  his  directions,  adopted.  Nor 
do  1  think,  after  what  has  been  already  set  forth,  it  will  be  going  too  far 
to  say,  that  a  son,  so  adopted,  becomes  heir  to  the  kinsmen  of  the  person, 
by  whose  directions  he  was  so  adopted. 

The  principal  question  raised  in  the  case  of  Gowrbullub  v.  Juggernolh- 
persatid  31itter  and  others^  was,  whether  or  not  Gowrbullub  had  a  right  to 
the  estate  of  (the  person  who  was  called  in  the  arguments)  his  adopting 
grandfather.      The  person  so  called  (whether  properly  or  otherwise)  was 
Rajah  Rajebullub.       He  had  an  only  child^  a  son,  called  Mocundbullub — • 
Mocundbullub  married  Joymonee  Dossee,  by  whom  he  had  not  a  child. 
Before  his  death,  he  had  desired  Joymonee  to  adopt  a  son — Mocundbullub^ 
died  three  years  before  his  father  Rajah  Rajebullubj  and  a  short  time  after 
he  had  desired  his  wife  Joymonee  to  adopt  a  son.      She  did  not  adopt  un- 
til after  the  death  of  Rajah  RajebuUub  her  husband's  father.     It  was  said, 
and  found  in  an  issue,  that  Rajah  RajebuUub  having  heard  of  the  instruc-. 
lions  given  by  Mocundbullub^  to  Joymonee^  to  adopt  a  son,  acquiesced  in 
those  instructions — but  the  consent  of  Rajah  RajebuUub  could  not  have 
affected  the  case.     When  it  was  expressed,  he  did  not  know  who  the  boy 
to  be  adopted  was.     It  is  certain,  as  I  take  it,  that  his  directions  alone 
could  not  have  authorized  an  adoption  made  by  the  widow  of  his  son — 
the   directions  of  lier  husband  or  lord  being  necessary — on  the  24th  of 
March,  1824,  it  was  decreed  that  Gowrbullub  (who  had  been  adopted  by 
Joymmieey  in  pursuance  of  instructions  given  to  her  for  that  purpose  by 
her  husband  Mocundbullub)  was  entitled  to  the  estate  of  Mocundbullub^ 
and  also  to  the  estate  of  Rajah  RajebuUub. 

The  case  was  in  Equity — between  Gowrbullub^  complainant,  and  Jug^ 
gernothpersaud  Mitter^  CosinoVh  Mitler^  Golucktiot'h  Mitter,  and  Gopee-- 
not'h  Mittery  defendants. 

The  defendants  were  nephews  (i.  e.  sons  of  the  sister)  of /Za;aA/?q;eiidr- 
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**  In  order  to  reconcile  these  contending  passages,  the  authors  and* 
compilers  of  law  treatises  have  advanced,  that  where  such  texts  occur,, 
they  intend'  an  adopted  son  of  tratiscendent  merits^  and  as  such  a  meritorious, 
son  cannot  be  found  in  the  present  {Call)  age,  th^  author  of  the  Dcya* 
Ifhaga  has  placed  him  among  those  who  do  not  inherit  kinsmen. 

^'  Hence  there  u  no  disagreement  between  Mmn  and  Jimutavahana^  tbe 
author  of  that  treatise,  who,  in  the  beginning  of  it,  says,  that  he  has  cogir 
posed,  tjiie  work  for  the  information  of  such  as  lose  themselves  in  contention, 
from  not  understanding  the  texts  of  Menu  antl  other  sages,  and  thereby 
makes  appear  the  superiority  of  Menu^  and  the  utility  of  his  own  work,  in^ 
explaining  the  intenf  and  meaning  of  Menu.      Decisions  are  not  formed 
solely  by  the  texts  of  Meni^^  because  without  the  assistanfe  of  commentators 
h\»  true  meaning  is  not  evident ^  otherwise  why  a  sixth  portion  op  ^.jfiflh 
po]:tipn,of  the  share  of  a  lawfully  begotten  son»  awarded  to  di  given  son  is. 
not  held  legal,  but  only  an  one^t/aW  sljaire  ordained  him  by  i>et;a/a.and«. 
other  sages." 

It  will  here  be  observed  that  this  Pundit,  has,  as  many  Pundits  before  • 
him,  have,  relied  upon  the  efficacy  of  transcendent  merits,  for  the  purpose 
oi  reconciling  all  differences  of  opinion-^but  as  he  himself,  has  informed  us, 
that  these  ''  transcendent,  merits''  are  not  to  be  found  in  th^  present/Ca/t^. 
age,  he  has  sts^ted  another  topic  for  controversy.     The  parties  to  the  con- 
test in  question,  were  Soodras ;  and,  as  a  preliminary  to  discussion,  we 
ought  to  be  told  in  what  age  of  the  world  transcendent  merits  were  expect- 
ed from  Soodras,^or  from. any  but  those  of  the  three  superior  clasi^es.    Con-, 
n^cted  with  Soodras^  1  Qnd  transcendent  merits  in  the  book^^  mentioned 
once  only.       This  point  being  settled,,  we  ve  to  decide,  that  transcendent 
merit  is  to  be  required,  when  it  is  not  to  be  found;  because/it  was  expected. 
tahen  it  might  have  been  attained.    There  are  distinctions  between  Soodras 
^d  the  other  three  classes,  which  are  perfectly  obvious — and  one  writeit 
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fVdckispati)  has,  as  we  have  seen,  denied  to  a  Soodra  the  right  of  adop** 
tion .  at  ally  because  the  Soodra  cannot  perform  the  sacrament  of  Homa^ 
^nd  (he  prescribed  pra.yers->— and  Jagatfnaf'ha  says  generally,  without  ad- 
verting to  distinctions  of  caste^  that  eminent  devotion  is  hot  required  in  an 
adopted  son,  any  more  than  m  a  son  begotten.  If,  as  is  acknowledged, 
transcendent  tnerit  cannot  exist  in  the  Kali  age^-^it  is  not  easy  to  conceive 
how  it  can»  at  this  day,  either  create  differences>  ot  recotidle  them.  At 
all  events,  if  transcendent  merit  be  necessary  to  the- inheritance  of  an  adopt- 
-ed  son — and  if  transcendent  merit  is  now  "  not  to  be  founds''  it  must  follow 
that  the  adopted  son's  right  to  inherit,  is,  at  this  day,  absolutely  abolish-" 
ed.  To  this  conclusion,  such  a  mode  as  that  wliich  our  Pundit  has  had 
recourse  to,  for  the  purpose  of  reconciling  differences  must  obviously  lead ; 
and  a  denial  of  those  rights,  which  are  admitted  by  every  day's  practice 
to  exist,  and  which  the  Pundits  themselves  (except  in  special  instances) 
never  fail  to  acknowledge,  must  be  the  consequence. 

As  the  Supreme  Court  Pundits  had  differed  in  opinion,  and  as  the  case 
was  of  much  importance  on  account  of  the  magnitude  of  the  stake  con- 
tended for,  and  on  account  of  the  precedent  which  it  was  to  form,  I  de-^ 
termined  to  get  'the  best  opinions  which  were  to  be  obtained.  It  was  sub- 
mitted to  the  Pundits  of  the  Sudder  Dewannee  Adawlut^  put  as  the  case 
of  A,  B,  ^nd  C,  and  the  adopted  son.  They  both  declared  that  a  son 
adopted  by  C,  the  widow  of  B,  was  according  to  the  statement^  entitled^ 
not  only  to  the  estate  of  B,  but  to  the  estate  of  A^  the  father  of  B. 

After  this,  Mr,  William  Hay  Matnaghten,  at  my  desire,  translated  the 
case  and  circulated  it  for  the  opinions  of  the  Pundits  attached  to  the 
Courts  in  the  Moqfussil.  They  are  all  printed  in  the  appendix — I  have 
given  them,  not  from  thinking  them  valuable  in  themselves ;  but  because 
in  exhibition  of  them  will  prove,  better  than  I  otherwise  could  prove,  the 
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nature  of  mformaticm  likely  to  be  obtaiaed  &om  the  profeaajbiial  expound- 
era  of  Hindoo,  law.  I  hare  not  attempted  to  arrai^  tbem  aceoiding  to  the 
aide  of  the  question  which  tfaejr  fovor^  hot  have  giwefi  tfi^tn  in  tfa^  oi>dfr  i& 
which  they  reached  me* 
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No;    8.  Zillah  of  Banda, 

peal. 
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No.  37.  Zillah  Cbittagons^, 

No.  13.  Zillah  BareMy, 

No.  38.  Dacca  City, 

No.  14.  Zillah  Cawnpore> 

No.  39.  Zillah  My^ensingb^ 

No.  15.  Zillah  Meerat, 

No.  40.  Zillah  Sylhet 

No.  16.  Zillah  Sahaninpore>, 

No.  41.  Zillah  Dacca  JelalporOi 

No.  17.  Moradabad^ 

No.  42.  Zillah  Tipperab, 

No.  18.  Zillah  Furmckabad, 

No.  43.  Calcutta  ftovincial  Court  of  AjK 

No.  19.  Zillah  Etawab, 

peal. 

No.  20.  Moorshedabad  Provincial  Court 

No.  44.  Zillah  Jungle  Hebauls, 

of  Appeal, 

No  45.  Zillah.  Nnddea, 

No.  21.  Zillah  Beerbhoom> 

No.  46.  Zillab  Burdwan, 

No.  82.  Zillah  Dinagepore, 

No.  47.  Zillah  Midnapore, 

No.  23.  Moorshedabad  City, 

No.  48.  Zillab  Hooghly, 

No.  24.  Zillah  Rungpore, 

No.  49.  Zillah  Jessore, 

No.  25.  Zillah  Rajshahy, 

No.  50.  Zillah  24-Pergunnahs, 

No.  96.  Zillah  Bhagulpore, 

No.  5L  Zillab  Cuttack. 

In  the  statement  which  was  sent  to  the  Pundits  of  these  Courts*  the 
unme  JRamcrishna  was  substituted  for  Gowrbullub ;  the  HBme  Ramhurry  ^ 
ibr  RajtbuUuh;  the  name   Rfamtaonoo  for  MocundbuUub^  and  the  name 
Mwrypryah  for  Joymonee. 
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The  case  put  then  stood  thus ; — **  RamtoonoOf  (a  HvidoQ^  \n  his  last  iU- 
Bess,  and  a  few  days  before  his  li^th,  desires  his  wife  Hurryprj/ahi  ta 
s[dopt  a  son.  Ramtoanoo  dies,  leavipg  his  father  Ramhuny  surviving  him. 
Ramhurry,  {Ramtoonoo's  father,)  lives  about  three  years  after  Ramtoonoo^ 
and  then  dies>^  leaving  neither  widow  nor  child.  A  short  time  after  the 
;  death  of  Rumtoonoor  Ramburry  hears  that  he  (Ramtoanoo)  had  given  direc- 
tions to  his  (Ramtoonoo's)  wife  to  adopt  a  son,  and  he  approves  of  those 
directions.  Children  of  the  brother*  of  Ramhurry  were  brought  to  Ram" 
hurry  in  order  that  he  might  choose  one  for  adoption.  He  selected  one  of 
the  children  to  be  adopted  by  Hwrrypryah^  (Ramtoonoo^s  widow,)  biit  i^ 
adoption  was  prevented  by  the  death  of  its  £ather.  Ramhurry^  spoke  of 
his  intention  to  get  Hurryp^yah  (the  widow  oi  Rqmtoonoo)  to  adopt  this 
child,  and  he,  {Ramhurry^  after  havii^  been  disappointed  by  the  death  pf 
the  boy's  father,  spoke  of  his  having  trusted  to  Hurrypryah^  to  select  a  pro- 
per  person  for  adoption.  Hurrypryah^  after  the  death  of  Ramhurry^  doea 
l^elect  a  proper  person  for  adoption.  In  this  case,  it  is  now  to  be  assiim* 
ed,  that  Ramhurry  directed  his  son'is  widow  (Hurrypryah)  to  adopt  a  soiw 
Ramhurry  dies,  leaving  neither  wife  nor  child,  and  trusting  to  Hurrypryah 
to  adopt.  Hurrypryah  does  adopt  a  son  {Rameriehna)  as  the  8(m  of  hat 
late  husband  Ramtoanoo.  This  adoption  took  place  according  to  the 
Hindoo  law,  with  the  usual  rites  and  ceremonies.  The  question  now  i% 
Does  Ramcrighnoj  having  been  so  adopted,  become  entitled  to  the; estati^ 
of  Ramhurry  J  or  is  he  to  he  conlGned  in  his  claims  to  the  estate  of  Rau^ 
toanoo  only  ?" 

The  defendants  moved  for  a  new  triaf  of  the  issues-r-anid  a  new  trial 


*  Thii  is  a  mistake,  ^hich  however  does  not  vary,  nor  affect  tlie  (jnestioo.  The  eliildren  brav^to* 
Mamhurry  were  those  of  his  coimn,  not  bis  brother.  If  he  had  had  a  brother,  he,  and  his  sons,  woal^* 
have  sncceeded  as  heirs,  in  preference  to  the  defendants,  who  were  sons  of  Ramhurry*s  aster.  The* 
statement  of  Rttmknrry  having  had  a  brother  who  had  «mu,  operates,  if  at  all,  against  the  plaiBtill^ 
but  the  circumstance  is  not  noticed  by  any  of  the  Pundits  who  have  gives  their  opinions. 
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^as  granted,  the  defendants  taking  the  order  upon  the  terms  of  payings 
Ti^ithin  a  certain  time,  the  costs  of  the  former  trial  to  the  plaintiff.  These 
terms  were  not  complied  with,  and  the  cause  was  set  down  for  further 
directions.  On  the  24th  of  March,  1824,  it  came  on  to  be  heard.  The 
defendants  did  not  appear;  and  the  complainant  Gowrbullub  was  declar- 
ed entitled  to  the  estates  of  MocundbuUub,  and  of  Rajah  RajehuUuh^  and 
the  defendant!^  decreed  to  account  with  him  accordingly. 

No  doubt  existed  with  respect  to  the  right  of  Gowrbullub.  Nor  was 
there  any  reason  to  suppose  tibat  a  second  trial  could  have  produced  a 
result,  different  from  the  first — but  in  analogy  to  a  practice  of  the  Court 
of  Chancery  in  England,  we  thought  the  defendants  ought  not  to  be  bound 
by  a  single  trial — considering  them  as  heirs  at  law^  who  had  been  disinhe- 
rited by  the  adoption. . 

The  next  case  I  shall  mention,  is  one  to  which  I  have  before  alluded--^ 
^ne,  in  which  the  adoption  by  a  Brahmin^  of  his  sisla^'s  son>  was  declared 
valid..  This  decision,  was  manifestly  wrong — and  opposite  to  all  autho- 
rity^ except  the  depositions  of  some  Pundits^  who  by  their  testimony  upott 
oathi^  led  the  Court  into  error.  If  this  decree  is  to  be  rejected  as  law,  it 
anight  at  least  to  be  retained  as  a  lesson;  for  it  inculcates  the  danger  we 
incur,  by  abandoning  ourselves  to  the  guidance  of  Pundits,  i(  we  wish  to 
<^o  justice  between  contending  parties.  ^ 

From  an  extract  out  of  a  letter  written  by  Sir  William  Jones^  which  I 
bave  given  ia  my  Preface,  it  will  appear  that  he  thought  a  confidence  in 
native  lawyers  was  perilous  "  when  they  could  have  the  remotest  interest  in 
^shading  the  Court''  Experience  has  proved  that  his  fears  were  well 
founded — and  as  he  has  given  us  to  understand  that  however  vigilant  the 
Court  may  be,  the  native  lawyers  might  without  much  difficulty  practice 
deceit ;  we  ought  not  perhaps  to  blame  the  Judges  before  whom  the  cause 
of  Ramchunder  Chalterjea  \.  Sumboochunder  Chatterjea^  was  tried. 


OF  ADOPTION.  ler 

The  case  was  this,~The  parties  were  ^l\  Brahmins^  and  Punchanund 
Chatterjeaj  being  childless,  adopted  Ramchunder  Chatterjea  who  was  the 
son  of  Ramlochund  Banarjea^  and  Seebsoondaree  Dahee.  Seehsoondareey  be- 
ing the  sister  of  Punchanund^  the  adopting  father.  Suniboochunder  Chattett- 
jeay  the  brother  oi  Punchanund^  upon  Punchanund' s  deaths  took  possessi* 
on  of  his  property.  In  1809,  the  adopted  son,  Ramchunder^  then  an  in- 
fant, (by  his  next  friend  who  was  Ramlochund  Banarjea  his  natural  father), 
ifiled  his  bill  against  Suniboochunder  Bonarjea  for  a  partition  and  account 
of  the  estate  which  had  been  joint  between  Punchanund  (the  adopting  fa- 
ther of  Ramchunder)  and  Sumboochunder — Sumboochunder^  by  his  answer, 
relied,  first,  upon  the  insanity  of  Punchanund^  which  he  alleged,  render- 
ed him  incapable  of  performing  any  act  by  which  he  (Sumboochunder) 
ought  to  be  bound.  This  part  of  the  defence,  seems  to  have  been  after^ 
wards  forsaken.  But  he  relied,  secondly,  upon  the  Hindoo  law  by  which, 
he  averred,  that  the  adoption,  by  a  Brahmin]  of  sl  sister's  son^  was. forbid- 
den, and  the  act  therefore  invalid,  and  of  no  effect.  It  was  upon  this  ground^ 
that  the  adoption  was  contested — Ramchunder^  the  complainant,  had  been 
adopted  by  Punchanund^  in  August,  1804; — Punchantcivd  did  not  die  until 
February,  1807.  The  bill,  as  I  have  already  stated,  was  filed  in  1809.  la- 
November  of  that  year,  an  issue  was  directed  to  try  whether  or  not  Ram- 
chundevy  the  complainant,  was  the  adopted  son  of  Punchanund.  In  July, 
181.0>,-  a  verdict  was  found  ia  favor  of  Ramchunder^  by  which  verdict  the 
adoption  was  confirmed.  On  behalf  of  Sumboochunder  (the  defendant) 
the  law  was  relied  upon  throughout.  In  August,  1810,  the  cause  coming 
on  for  further  directions,  the  complainant  Ramchunder^  was  declared  to  be 
the  adopted  son  of  Punchanundy  and  entitled  to  bis  (JPunehanund's)  share 
of  the  joint  estate. 

The  right  ox  the  wrong  having  been>  thus  declared,  no  further  proceed- 
ings were  had  in  the  Supreme  Court — and  Ramchunder  having  been  able 
to  satisfy  the  Judges  that  a  Brahmin  might  legally  takie  the  son  of  his 
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own  sister  in  ademption,  Sumboochunder  might  well  be  distraBtful  of  the  Ju* 
dicature.  There  were  not  any  tnrther  proceedings  at  law.  Sumboochut^ 
der  acquiesced  in  the  decree,  which  declared  that  the  adoption  of  Ram* 
chunder  was  valid — and  the  rest  was  adjusted  by  arbitration. 

Gnnganarain  Chatter jea  was  the  father  of  Punchanund  and  Sumboochnii* 
der;  and  it  was  for  PuncAanuiuTs  share  of  the  estate  which  had,  de«- 
scended  from  Gunganafain,  that  Ramchnnder  filed  his  bill,  claiming  it  af 
Punchanund's  adopted  son. 

Sumboochunder^  whatever  are  his  rights,  miy  now  be  shut  out  from  iii« 
remedy.  Upon  this  question  it  would  not  become  me  to  speculate — but 
although  many  Pundits  upheld  the  validity  of  that  adoption  by  which  he 
was:  defeated,  I  do  not  believe  one,  except  while  a  suit  was  depending, 
could  be  found  to  declare,  that  an  adoption  of  his  sister's  son  by  a  Brah* 
ndn,  is  an  act  to  be  sustained  by  tlie  Hindoo  law. 

The  doctrine  .which  prevailed  in  the  case  of  Ramchnnder  Chmtterjea  r. 
Sumboochunder  Chatterjea  has  been,  1  may  say,  overruled- by  a  subsequent 
proceeding  in  the  Supreme  Court. 

'  This  proceeding  is  curious  in  itself,  an4  as  it  involves  many  considera- 
tions relating  to  the  Hindoo  l^w,  a  concise  statement  of  it  may  be  though 
desirable. 

*  ■ 

Luckinarain  Tagore  (a  Brahmin)  died  possessed  of  considerable  pro-- 
perty,  movable  and  im^novabte.  Mostly,  I  believe  ancestotial;  but  that  cir*  ^ 
cumstance  was  not  relied  upon  in  any  stage  of  the  cause.  Three  wiv^s, 
viz.  Sree  Mootee  Taramonee  Dabee^  Sree  Moolee  Bhagabuttee  Dah$e^  and 
Sree  Mootee  Dagumbaree  Dabee  survived  him ;  and  at  the  time  of  bis  deatbj 
lie  had  not  a  child^ 
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Lucki9utrain  made  a  will,  by  which  he  left  5000  rupees  to  each  of  his 
wives,  and  1000  rupees,  in  addition  to  the  dOOO,  to  his  second  wife  BAa^ 
gavuttee. 

In  his  will  he  recited  the  pr^nancy  of  bis  youngest  wife  Dagumham^ 
and  declared  that  her  child  (son  or  daughter)  should  be  die  possessor  of 
his  wealth.  He  constituted  Juggomohun  Mullick  his  executor — Jugg&^ 
rnohun  Mullick  some  time  after  this  died,  hating  made  a  will,  and  consti- 
tuted Bustom  Doss  Mullick  his  executor.  In  this  state  of  things,  it  was 
assumed,  and  received  as  a  matter  of  course,  that  Bustom  Doss  MuiKck 
became  the  executor  of  Ituckinarain  Tagore.  I  am  particular  in  noticing 
this,  because  it  may  serve  to  show  the  extent  to  which  the  wills  of  Hin- 
doos are  recognized  in  the  Supreme  Court. 

Juggomohun^  as  executor  of  Luckinarain  bad  possessed  himsidf  of  Luc* 
JdnaraiiCs  property — and  Bustom  Doss,  as  executor  of  Juggomohun^  pos*- 
sessed  himself  of  it,  after  Juggomohufis  death. 

On  the  7th  of  November,  1814,  and  thirteen  days  after  the  death  of  Luc^ 
iiitiarain  Tagore,  his  youngest  wife  Dagumbaree  was  delivered  ofxison^ 
This  son  died  in  seventeen  days  after  his  birth. 

If  Luckinarain  had  died  intestate,  this  son  must  have  succeeded  to  his 
property  as  heir  at  law;  and  Dagumbaree,  his  mother,  surviving  him, 
would  incontestably  have  succeeded  to  the  property  as  his  heir — Lucki- 
narain however,  made  a  provision  by  his  will,  in  case  of  the  death  of  this 
child  with  which  his  wife  was  ensient.  In  the  event  of  its  death,  he  di- 
rected that  his  widows  should  adopt  a  son.  If  they  could  not  all  agree  in 
the  selection  of  a  boy  for  adoption,  he  directed  that  one  should  be  chosen 
b^  his^ir^*  and  second  widows,  Taramonee  and  Bhagabuttee.       If  ihejirst 
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and  second  widows  could  not  agree  in  the  selection,  he  then  directed  that 
a  boy  should  be  chosen  by  his  second  and  third  widows  Bhagabuttee  and 
Dagnmbaree.  It  will  be  seen  that  the  second  widow  HhagabiUtee^  wa& 
in  any  case,  to  have  a  voice  in  the  selection  of  a  son  for  adoption.  From 
this  provision,  and  from  the  additional  thousand  rupees  which  he  gave  to 
her,  it  clearly  appears  that  she  was  the  favorite^  and  the  one  in  whom  he 
had  most  confidence. 

In  1818,  Vagumbaree^  the  youngest  widow,  and  mother  of  the  child,  of 
Luckinarain^  filed  her  bill  against  Taramonee  and  B/iagabuttee^  the  other 
two  widows,  and  against  Bustom  Doss  Mullickj  the  executor  of  her  hu$^ 
band's  executoi:. 

By  this  bill  the  complainant  Dagumbaree,  aflSrmed  her  right  to  the  es« 
tate  of  her  late  husband,  in  consequence  of  her  having  had  a  son  by  him, 
whose  heir  she  stated  herself  to  be  by  the  Hindoo  law.  She  prayed  aa 
account  and  to  be  put  into  possession  of  the  estate  of  her  husband  Lncki- 
narain. 

To  this  bill  an  answer  was  put  in  by  Bustom  Doss  Mullick^  admitting 
that  as  executor  of  Juggomohun^  who  was  executor  of  Luckinarainj  he,. 
Bustom  DosSf  did  possess  himself  o( Luckinarain's  estate,  and  that  he  was 
then  in  possession  of  it.  He  admitted  also,  the  birth  of  a  son,  and  his  death, 
as  the  bill  set  forth ;  but  he  denied  that  the  complainant  was  entitled  to 
the  estate  of  Luckinarain — and  he  relied  upon  the  wHlj  by  which  the  adop- 
tion of  a  son  was  directed.  He  denied  the  complainant's  right  to  an  ac- 
count of  Luckinarain  s  estate,  and  insisted  that  no  person  had  a  right  to 
such  an  account,  except  a  son  to  be  adopted  according  to  the  terms  ofJLuc^ 
kinarairis  will.  The  other  two  defendants  put  in  a  joint  answer,  to  the 
same  effect  with  that  of  Bustom  Doss  Mullick. 

The  will  was  established,  and  directions  were  given  for  the  adoption 
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of  a  son  according  to  its  provisions.  Such  vexation  as  might  havei>een 
foreseen,  was  the  consequence.  The  widows  could  not  be  brought  to 
concur  in  the  selection  of  a  boy  for  adoption.  A  reference  was  then  made' 
to  the  master,  who  was  directed  to  enquire  and  report  to  the  Court,  con* 
ceming  the  fitness  of  a  boy  to  be  adopted  as  the  son  of  Luckinarain  Ta- 
gore.  The  master  reported  in  favor  of  Taracomar  Surmono  who  had  been 
nominated  for  adoption  by  the  second  widow  Sree  Mootee  Bhagabuttee 
Dabce.  This  boy  was  thfe  son  of  lihagabut tee's  uncle. 

The  Master's  i*eport  was  confirmed,  and  this  furnished  matter  for  further 
contention.  The  boy  Taracomar  was  to  be  adopted — but  the  question 
was,  which  of  the  three  widows  had  a  right  to  receive  him  in  adoption. 
The  law  is  clear,  and  was  undisputed*  The  boy  could  not  be  received 
hy  the  three  widows  jointly.  He  must  be  received  by  one  of  them — 
and  would  then  be  Considered  as  the  son  of  Luckinarain  and  the  widow 
by  whom  he  had  been  received— ?\}0\xi  this  there  was  not,  because  there 
could  not  be,  any  dispute. 

Had  it  not  been  for  the  natural  relation  in  which  the  child  stood  to  Bha* 
gabuttee,  the  second  widow,  the  Court,  considering  the  preference  which 
had  been  given  to  her  by  her  husband,  might  probably  have  declared  her 
the  properest  person  to  act  as  adopting  mother.  But  it  was  a  family  of 
Brahminsj  and  her  claim  was  impugned  upon  the  ground  of  relationship, 
it  being  argued  that  she  could  not»  without  incest  be  the  mother  of  her 
uncle's  son.  The  argument  was  supposed  to  be  conclusive,  for  she  with* 
drew  her  pretensions* 

There  was  no  dispute  as  to  the  eligibility  of  this  boy.      He  might  have 

been  adopted  by  Luckinarain  himself,  but  not  as  the  son  of  Bhagabuttee^ 

"fiho  was  his  first  cousin. 

V  a 
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The  first  widow,  Taramoneet  founded  her  claim  to  receive  this  child  up- 
on  seniority.  The  thirds  Dagumbaree,  founded  hers  upon  the  fact  of  her 
baring  borne  a  son  to  her  deceased  husband. 

The  Master  reported  in  favor  of  thtjltst  widow,  and  the  Court  confirm^ 
ed  his  report ;  not  from  a  conviction  of  its  having  been*  right,,  but  becauseii 
it  was  not  opposed,  and  because  it  did  not  appear  that  the  third  widow, 
ought  to  have  been  preferred. 

I  have  added  the  will  of  Luckinarain^  the  Master's  report,  and  the  opi- 
nions which  were  given  by  the  Pundits  in  his  office,  to  the  appendix.  If 
these  opinions  do  not  impart  knowledge,  satisfy  curiosity,  or  remove  doubt,^ 
they  will  at  least  prove  the  deplorable  state  in  which  ministers  of  justice 
are  placed,  when  they  have  recourse  to  Ptinc^i/^  for  an  exposition  of  the 
Hindoo  law  in  a  depending  cause. 

Those  who  acted  for  the  second  widow  would  have  held  fast  by  her 
claim,  if  they  had  not  known  it  to  be  tmtenable — among  the  parties  to  this 

■ 

contest,  there  was  not  any  inclination  to  concede,  or  to  accommodate — 
and  if  the.  managers  for  Bhagahuttee  were  right  in  relinquishing  her  pre* 
teneions,  the  Court's  decision  in  the  case  of  Ramchunder  v«  Sumboochunder^^ 
must  have  been  wrong. 

Incest,  was  the  ground  upon  which  the  objection  rested  in  each  case — 
and  it  would  be  absurd  to  say  that  a  man  might  be  the  adopting  father  of 
his  sister's  son,  yet  that  a  woman  could  not  receive  the  son  of  her  uncle  io: 
adoption.  If  the  latter  case  may  be  said  to  have  been  decided,  the  former 
miist  be  admitted  to  have  been  overruled. 


The  bill  of  the  third  widow  Dagumbaree  was  dismissed ;  and  the 
of  her  husband  Zoickinarain  was  established  as  to  all  its  provisions.. 
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I  now  hear  that  the  right  of  Bhagahuttee  to  receive  the  child  in  adopti^ 
,on^  was  not  abandoned  by  her  advisers  ;  but  that  Dagnmbaree  having  been 
excluded,  she  {Bliagahutlee)  was  contented  with  the  preference  given  ta 
Taramonee. 

This  may  be  so — but  I  can  aflSrm  (the  whole  proceeding  having  taken 
place  under  the  will  of  Luckinarain)  that  the  Court  was  inclined  to  prefer 
Bhagahuttee  to  either  of  the  other  widows,  and  would  have  preferred  her, 
if  it  had  not  been  deemed  that  she  was  disqualified  by  her  relationship  to 
the  child. 

I  know  that  Bhagahuttee  contended  before  the  Master  for  this  right — 
that  the  Master  reported  in  favor  of  Taramonee — and  that  BhagcUmt tee  did 
not  oppose  the  confirmation  Of  his  report. 

I  have  however  conversed  with  a  gentleman  who  was  professionally 
employed  on  behalf  of  Bhagahutteey  and  he  tells  me  that  his  client  did 
not  renounce  her  right,  but  voluntarily  gave  up  the  contest  when  she  found 
that  Dagumbaree  was  to  be  excluded.  He  said  that  the  advisers  of  Bha- 
gahuttee did  not  think  her  disqualified  to  receive  the  child  on  account  of 
her  relationship  to  it,  the  adoption  being  in  fact  Jjuckinarain's;  and  a» 
there  was  not  any  relationship  between  him  and  the  child  which  could 
have  prevented  him  from  adopting  it,  the  competency  6f  any  one  of  bis> 
widows  to  receive  it  as  hisj  could  not  be  disputed. 

If  Luckinarain  had  been  related,  as  Bhagahuttee  was,  to  the  child  isk 
question,  it  is  not  said  that  he  himself  could  have  adopted  it,  or  that  it 
could  have  been  adopted  as  hia  after  his  death. 

That  Luckinarain  might  have  adopted  this  child,  related  as  it  waa  t& 

Bhagahuttee,  is  admitted — but  does  it  follow  that  he  could  have  adoptedt 
it  as  hers  ? 
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It  is  usual,  but  not  necessary,  to  adopt  a  boy  as  the  son  of  its  adopting- 
father  and  one  of  his  wives.  I  do  not  assume  any  thing  when  I  say  that* 
Bhagabuttee  could  not  after  the  death  of  Luckinarain  receive  this  child  as 
his  ;  if  he,  in  his  life  time,  could  not  have  adopted  it  as  his  by  her.  The  child 
being  adopted  after  Luckinarain's  death,  is  adopted  as  his  to  all  intents 
and  purposes,  as  it  would  have  been,  had  the  adoption  been  made  in  his 
life  time  by  himself — and  the  widow  who  receives  a  child  adopted  after 
her  husband's  death,  is,  in  relation  to  the  child,  exactly  as  a  wife  would 
liave  been  to  one  who  had  been  adopted  as  hers,  by  her  husband  in  his 
life  time.  The  question  then  is  this — could  Taracomar  Surmono  have 
been  adopted  as  the  son  of  Luckifiaraiu  and  Bhagabuttee  ? 

It  appears  to  me  that  for  the  purpose  of  qualifying  him  to  adopt  this 
boy  as  hers^  or  for  the  purpose  of  qualifying  her  to  receive  it  after  the  death 
of  her  husband  as  his,  we  must  go  the  length  of  denying  that  the  i)rohibi- 
tion  is  founded  upon  natural  relationship,  or  make  it  evident  that  incest  is 
permitted  as  to  females,  although  proliibited  as  to  males*    ' 

It  is  upon  natural  relationship  alone,  that  the  restraint  is  placed.  The 
boy  is  supposed  to  have  been  born  of  the  wife^  or  the  widow  by  whom  he 
is  received  in  adoption.  Could  he  then  have  been  begotten  without  incest 
by  the  man  whose  child  he  naturally  is,  upon  the  woman  who  receives 
him  in  adoption?  This  must  be  the  criterion  unless  we  discard  the  prin- 
ciple as  it  may  affect  females.  Unless  we  say  that  a  woman  may  guilt* 
lessly  be  the  mother  of  a  child  by  her  uncle,  although  a  man  cannot,  with-* 
out  crime,  be  th«  father  of  a  child  by  his  aunt. 

Viewing  the  case  in  this  light,  and  admitting  that  the  individual  might 
have  been  adopted  by  Luckinarain  himself,  or  by  his  widows  in  pursuance 
of  his  will ;  I  am  satisfied  that  Bhagabuttee  could  not  either  in  the  life 
time  of  her  husband,  or  after  his  death,  have  received  this  boy  as  his  mo« 
tber,  in  adoption. 
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1  have  a  great  respect  for  the  opinion  of  the  gentleman  who  thinks  dif- 
ferently—and I  felt  myself  bound  to  rectify  my  own  statement  when  I 
discovered  it  to  be  erroneous. 

1  did  conceive  that  the  claim  of  Bhagahuttee  had  been  abandoned  as 
untenable,  and  when  I  discovered  that  this  was  not  the  case,  1  thought  it 
proper  to  state  some  of  the  reasons,  for  which  it  oug:ht,  in  my  judgement^ 
if  insisted  upon,  to  have  been  rejected. 

Taracomarj  the  boy  who  was  thus  adopted,  is  since  dead.  In  specu- 
lating upon  the  consequences  of  his  death,  many  considerations  have 
presented  themselves,  which  had  not  formerly  occurred,  to  my  mind. 

If  a  woman  be  empowered  by  her  husband  to  adopt  a  son,  and  if  she 
does  adopt  one  accordingly  ;  it  has  never,  I  believe,  been  declared  by 
any  writer  that  this  power  can  go  beyond  the  adoption  of  one,  or,  without 
special  authority  from  the  husband^  be  extended  to  the  adoption  of  ano- 
ther, if  the  first  adopted  should  die.  The  power  is  not  enlarged,  by  be- 
ing derived  from  a  will — and  the  testator's  intentions  cannot  prevail,  if 
they  are  found  to  be  inconsistent  with  the  law. 

From  what  has  taken  place  in  the  Sudder  Dewannee  Adawlut^  it  must 
be  admitted  that  a  man  may  confer  upon  his  wife  the  power  of  adopting 
provisionally ;  but  we  must  bear  in  mind  that  Luckinarain  did  not  make 
any  prospective  arrangement  extending  beyond  one  adoption.  This  one 
was  to  take  place  if  the  child  with  which  Dagumbaree  was  pregnant,  should 
die.  The  child  with  which  she  was  pregnant  did  die,  and  one  was  adopt- 
ed according  to  the  power  which  had  been  given  by  Luckinarain  to  his 
widows.  The  child  so  adopted  is  dead,  and  can  he  now  be  replaced  by 
another  adoption,  under  the  provisional  authority  by  which  his  wivea 
were  empowered  to  adopt  one  child  ? 
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By  the  authority  of  one  case  Luckinarain  might  lawfully  make  the  pro- 
vision which  he  made  for  the  adoption  of  a  son — ^by  the  authority  of  ano- 
ther case,  he  might  (as  I  conceive)  have  empowered  each  of  his  widows 
to  m^ke  a  separate  adoption— by  the  authority  of  a  third  case,  he  might 
have  empowered  the  adoption  of  a  second  son,  even  if  a  son  adopted  by 
himself  in  his  life  time,  had  continued  in  being.  All  this  we  have  authority 
for  saying  a  man  may  do  by  an  express  and  specific  declaration  of  his  will. 

Is  it  to  be  presumed,  if  a  man  desires  one  son  to  be  adopted,  that  this 
is  clearly  expressive  of  his  wish  to  be  at  all  events  represented^  and  that 
the  adoption  is  therefore  to  proceed  toties  quotics  until  this  object  shall 
have  been  finally  accomplished  ?  We  have,  if  such  a  presumption  be  in- 
troduced, to  ask  how  far  it  is  to  be  extended  ?  If  the  boy  who  was  adopt- 
ed on  the  death  of  Dagumharees  son,  had  lived  until  he  attained  the  age 
of  sixteen  years  and  then  died,  would  the  widows  of  Luckinarain  have 
been  authorized  to  adopt  another  in  his  place?  Or  if  he  had  died  at  a 
more  advanced  period  of  life,  leaving  daughters  only  surviving  him,  would 
the  authority  to  adopt  stiU  have  continued  to  the  widows?  Or  if  he  had 
left  sons,  would  the  power  of  the  widows  to  adopt  havtf  revived,  upon  the 
d  eath  of  th  ose  sons  ? 

Every  ttindoo^  must,  for  the  purpose  of  his  redemption  from  the  hell 
called  put^  be  supposed  desirous  of  being  represented  by  a  son.  Yiet 
adoption  is  not  permitted  even  if  he  is  knotvn  to  be  so — nor  tolerated  if  he 
does  not  give  special  insiruetions  for  the  purpose. 

Prtesumption  will  be  strengthened  or  invalidated  by  circumstances,  and 
in  this  case  Luckinarain  was  not  anxious  about  a  male  representative,  for 

if  his  wife  had  produced  a  daughter,  adoption  was  not  to  have  taken  place* 

» 

« 

J  shall  not  obtrude  any  opinion  of  my  own  upon  the  reader^  but  content 
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myself  vrith  giving  such  information  as  I  can  collect  from  the  reports  of 
the  Shidder  Deivannee  AdawhU. 

In  the  case  of  Shamchunder  and  Rooderchunder,  appellants,  and  Na- 
9Vffni  Dahee  and  Ramkiskor  12a j,  respondents,  cause  4  of  1807,  th^  cir^ 
cumstances  were  these — Kishenkishor  Rai,  having  a  considerable  proper- 
iy;  died  without  issue,  leaving  two  widows  surviving  him.  ThA  two  wi- 
dows were  Rut  tun  Mala  and  Narayni  Dabee — Ruttun  Mala  adopted  a  son» 
I/undkishor — and  she  ^nd  Nundkishor  both  died.  After  their  death  the 
ether  widow  Narayni  Dabee  adopted  Ramkiskor  Rai.  It  is  to  be  regret* 
ted  that  the  report  does  not  state  the  terms  of  the  authority  which  was 
given  by  Kishenkishor  to  his  widows,  but  in  most  other  respects,  the  case 
is  satisfactorily  reported. 

Kiskeiikishorh2iA  had  a  brother  named  GopaJkishor — and  he  Gopalkishot 
liad  adopted  a  son  named  Joogulkiskor.  •  This  Joogulkishor^  upon  the 
fAeokih  of  Nundkishor,  claimed  one- half  of  the  estate  of  Kishenkishor^  he 
(Joogulkisltor)  being  the  adopted  son  of  Gopalkishor^  the  brother  of  Kish* 
-enlHshor.  It  would  appear  that  he  admitted  the  right  of  Narayni  Dabee 
as  surviving  widow  of  Kishenkishor  to  one-half  of  his  estate.  This  suit 
was  instituted  in  Ihe  Zillab  Court  of  Mymunsingj  and  judgement  was  giv^ 
en  in  favor  of  Joogulkisho9\  by  which  he  obtained  one-half  of  KisJienki^ 
•shors  estate. 

The  appellants  then  instituted  a  (H'oceeding  in  the  same  Court,  alleging 

« 

that  Narayni  Dahee  had  not  been  duly  empowered  to  adoj)t  a  son>  and 
that  they,  upon  the  death  of  Nundkishor,  (who  had  been  adopted  by  Rut- 
4uH  Mala  J  were,  as  nephews  of  Kishenkishor,  heirs  to  the  whole  Of  his 
-estate.  The  appellants  were  sons  of  Kishenkishor^s  half  brother  Luckhi* 
marain. 

vr 
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In .  the  former  action  brought  by  Joogutkishar^  the  power  of  Nara^  to 
adopt  came  in  question.  It  was  said  to  have  been  verbally  given  to  her 
by  Kishetikishor ;  but  it  was  not  thought  to  have  been  sufficiently  proved 
— and  Joogulkishar  would  have  failed  in  his  suit  if  the  adoption  oiRam' 

kishor  by  Narayni  had  been  deemed  valid. 

•  •  • 

The  Zilhh  Judge  conceived  the  decision  which  had  taken  place  in  the 
suit  commenced  by  Joogulkishar  to  be  conclusive  against  Skamchunder 
znA^ooderckunder^^th^  appellants)  and  judgement  was  given  against  them 
with  costs. 

Against  this  judgement,  S/iamckunder  and  Rooderchunder  appealed  to 
the  provincial  Court  of  Dacca^  and  the  result  (as  it  relates  to  the  present 
question)  was,  that  the  Dacca  Court  was  satisfied  with  the  evidence  which 
had  been  given  in  the  Zillah  Court  respecting  the  authority  of  Narayni  to 
adopt  a  8on»  and  held  that  Ramkishors  adoption  bjf  her  was  legal  and  valid 
— therefore  that  Skamchunder  and  Rooderchunder  were  not  entitled  to  any 
part  of  Kishenkishor's  estate ;  and  their  appeal  was  dismissed  with  costflf^ 

The  case  now  stood  thus — the  authority  of  Narayni  to  adopt  was  deni* 
ed  by  the  Zillah  Court,  and  admitted  by  the  provincial  Court  of  Dacca. 
It  was  because  Ramki&hor  was  held  not  to  have  been  duly  adopted^  that 
Joogulkishor  was  decreed  one-half  of  the  estate  of  Kishenkishor  by  the 
Zillah  Court — and  I  should  have  supposed  that  Ramkishor  must  have 
been  considered  as  entitled  to  the  whole  of  Kishenkishor' s  estate,  when 
he  was  declared  by  the  Dacca  Court  to  have  been  duly  adopted. 

It  is  triie  that  he  ultimately  succ^ded  to  the  whole  of  the  estate  of 
Kishenkishor  his  adopting  father — but  he  did  not  succeed  to  it  all  sls  KisA^ 
enkishor's  heir;  for  he  took  half  as  the  heir  of  Nundkishor  who  had  been 
adopted  by  Ruttun  Mala^  and  Nundkishor  had  died  be/ore  the  adoption  oj. 
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Ramkishor  took  place.  This  is  a  'most  material'  fact ;  and  we  cannot  un- 
derstand the  principle  upon  which  the  final  decree  of  the  Sudder  Dewannee 
Adawlut  turned,  without  knowing  particularly  the  instructions  which  were 
given  by  Kishenkishor  to  his  widows.  '  If  authority  had  been  given  to 
each  to  adopt  severally  a  child,  then  the  question  whether  one  of  the  chil- 
dren  so  adopted,  would  be  heir  to  tl\je  other,  might  have  fairly  arisen — but 
if  Kishenkishor  had  given  authority  to  otis  of  his  wives  to  adopt,  and  the 
son  adopted  by  her  /ailing^  then  authority  to  the  other  to  adopt,  I  caimot 
conceive  why  Ramkishor  did  not  take  the  whole  estate  as  heir  of  Kishen-^ 
kishor^  or  how  he  could  take  one-half  of  it,  as  heir  of  Nundkishor. 

It  appears  probable  that  these  were  the  powers  which  were  given  by 
Kishenkishor;  for  we  mast  suppose,  if  the  widows  had  each  the  pow- 
er of  adoption  concurrently,  that  each  would  have  exercised  the  power 
soon  after  her  husband's  death.  We  may  well  believe  that  Ruttun  Mala 
did  not  allow  much  time  to  elapse  before  she  adopted  a  son.  We  are  not 
told  when  JNundkishor  the  son  adopted  by  her,  died — but  she  survived  her 
husband  twenty  years,  and  it  was  not  until  after  her  death  that  Narayni 
adopted  a  son.  This  is  certainly  extraordinary,  if  her  power  to  adopt 
had  been  concurrent  with  that  of  Ruttun  Mala — but  we  are  left  in  the 

dark  as  to  this  important  fact. 

•       ■  *         • 

Shamchunder  and  Rooderchunderi  having  been  defeated  in  the  provinci- 
al Court  of  Dacca,  ^\i\^e^ed  to  the  Sudder  Dewannee  Adawlut.  I  shall 
give  the  proceeding  there  in  the  words  of  the  report ;— "  the  pleas  set  up 
by  them  against  the  foregoing  decrees  were,  1st.  that  the  adoption  of  the 
respondent  Ramkishor^  being  a  second  adoption  in  the  family  of  the  same 
man,  was  illegal; — 2d.  that  even  admitting  two  adoptions  to  be  legal,  one 
adopted  son  could  not  succeed  to  the  propet  ty  of  the  other  adopted  son,  as 
the  collateral  heir.       The  questions'  oi  Hindoo  law,  connected  with  the 

w  2 
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case,  were  proposed  by  the  Court  to  their  Pwndits  ia  the  following  fomk 
— after  the  death  of  Kisiemkisiar^  Zemindar  of  theybur-mma  estate,  with- 
out issne,  his  elder  widow  hiring  adopted  Numdkiskar^  and  when  the  el- 
der widow  and  NundkUhor  died,  his  yoonger  widow  haying  adopted 
RamkisAaTy  and  claims  to  the  estate  haying  been  preferred  by  Rtmdciskor, 
by  Joognlldskar  the  adopted  son  of  KishemJd$har$  brother,  and  by  Sham- 
ckunder  and  Roodercknnder^  son&  of  Kishemkishors  half-brother^  which  oi 
the  claimants  is  heir  at  law  to  the  property  ?  And  in  the  case  of  two  adopts 
ed  sons  of  a  common  adoptive  (adopting)  father,  can  one  on  the  decease 
of  the  other,  succeed  to  his  property  as  the  collateral  heir  ?  In  answer  to 
this  reference  it  was  stated  bv  the  Pundits  that  if,  after  the  death  of  Kish* 

m 

enkishoTj  his  elder  widow,  duly  oMtkoriztdy  adopted  a  son,  that  son  was 
proprietor  of  the  estate — and  if,  after  the  death  of  that  son,  the  younger 
widow  also  adopted  a  son  under  due  authority ^  then,  provided  the  adopted 
son  of  the  elder  widow  left  no  issue,  or  brother  by  the  mother  who  adopted' 
him^  his  property  would  devplve  on  the  adopted  son  of  the  younger  widow 
of  Kishenkishor^  and  not  on  the  adopted  son  of  Kishenkishors  brother,  or 
on  the  sons  of  his  half-brother.  T/ie  succession  of  one  adopted  son  is  vested 
in  the  other  adopted  son^  as  being  the  nearest  collateral.  The  Court  of  Sud- 
der  Dewannee  Adawlut  agreed  with  the  provincial  Court  of  Dacca  with 
respect  to  the  adoption  of  Ramkishor  by  Narayni  Dabee  being  proved  to 
luive  been  duly  authorized ;  and,  as  under  the  above  opinion  of  the  Pundits^ 
it  appeared  that  two  adoptions  in  the  same  family  are  valid,  that  an  adopt- 
ed son  succeeds  collaterally  as  well  aslineallyinthefamily  of  his  adoptive 
(adopting)  father,  and  that  Ramkishor  was  the  rightful  heir  of  the  whole 

« 

Jour-ana  estate  in  contest,  the  claim  preferred  to  it  by  the  appellants  was 
pronounced  inadmissible.  The  appeal  was  in  consequence  dismissed  by 
the  Sudder  Dewannee  Adawlut  with  costs." 

The  following  ''  Remark"  is  added  to  the  report:—''  The  right  of asoa 
by  adoption  to  inherit  from  his  collaterals  in  the  family  of  his  adoptive* 
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(adoptiBg)  father,  was  established  by  the  decision  of  this  cause,  as  well  as 
the  lawfulness  of  two  successive  adoptions^  by  the  widows  of  Ihfi  same  persoHy 
under  authority  for  thai  purpose^  from  their  husband.'' 

The  next  case  I  shall  mention,  does  not  entirely  supply  the  defect  of 
statement  in  the  one  above  mentioned — but  it  does  so  in  part ;  for  it  shows 
that  several  children  may  be  adopted,  in  virtue  of  authority  given  by  a 
Hindoo  {  or  even  more,  that  bis  wife  may  adopt  a  child  after  his  death, 
if  authorized  so  to  do,  although  the  child  adopted  by  himself  in  his  Ufa 
time,  be  living  when  the  second  adoption  takes  place. 

It  does  not  indeed  tend  to  show,  that  a  woman  related  to  a  child  with- 
in the  prohibited  degrees,  can  receive  it  in  adoption  ;  but  it  is  given  as  the: 
opinion  of  a  Pundit  (whose  opinion  however  was  afterwards  overruled) 
that  there  is  not  any  aut/iority  for  a  husband  to  adopt  on  account  oiapar^ 
tictUar  wife,  and  that  a  son  adopted  by  him  renders  service  to  all  the  wives. 

This  is  th«  case  of  Goureepershaud  Rair  appellant,,  and  Jymala,  respost.'* 
dent 

Mussummaut  Jymala  on  the  part  of  her  infant  son  Sheopjsrshaud^  a  mi- 
nor, brought  an  action  in  the  Zillah  Court  oC  Dacca  Jelalpoor  for  th% 
recovery  of  land.  The  plaintiff  sued  for  ^four-anas'  share  of  the  pergunnaU 
Castmpoor.  She  stated  that  eight-anas  share  of  it  had  been  the  hereditary 
property  of  her  husband ;  who  had  another,  and  a  senior  wife  named  Par^ 
butee.  That  he,  being  childless,  had  in  the  Bengal  year  1199,  giv^L 
permission  to  each  of  his  wives  to  adopt  a  son,  and  that  he  had  himself  in 
pursuance  of  this  permission,  adopted  (the  appellant)  Goureepershaud  on 
account  of  his  senior  wife  Parbutee.  That  he  (the  husband)  died  in  the  year 
1204,  and  that  in  consequence  of  the  permission  she  (Jymala)  had  re^ 
ceived  from  him^  she  in  1208  adopted  Sheopershaud  upon  her  ow9i  accotifU^ 
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and  that  he  (Sheop€$*shaud)hecBme  thereby  entitled  to  one*halfoftheet^A#«- 
anas  share  of  thepergnmiah  which  had  belonged  to  her  husband. 

The  Defendant  (now  appellant)  answered  that  Jymala  had  not  got  per- 
mission from  her  husband  to  adopt  a  son  \  and  that  under  any  eircmnsian^ 
ces  tla  second  adoption  was  illegal. 

K 

m 

The  Zillah  Judge  without  enquiring  as  to  the  disputed  facts,  put  the 
following  question  to  his  Hindoo  law  officer: — "  Supposing  t^e  adoption 
of  SAeopershaud  to  have^taken  place  as  stated  by  the  plaintiff;  that  is 
subsequently  to  the  adoption  of  Goureepershaud,  and  to  the  death  of  her 
husband 9  though  agreeably  to  his  permission  ;  is  such  subsequent  adoption 
valid,  and  does  it  entitle  the  person  so  adopted  to  share  in  the  estate  or 
not  ?"  The  answer  was  as  follows: — **  If  a  childless  person  adopt  a  son 
for  the  sake  of  his  obsequies,  the  adopted  son  becomes  like  a  son  of  the 
body;  he  may  also,  if  unable  to  adopt  a  son  himself,  authorize  his  wife  to 
do  so — and  if  (with  a  view  to  having  more  than  one  son  at  the  same  time)  he 
authoHze  his  two  wives  each  to  adopt  a  son^  it  is  legal.  But  in  this  in- 
stance it  is  stated,  that  the  husband  himself  adopted  a  son  on  account  of  his 
frst  wife.  There  being  however^  no  authority  for  his  adoption  on  account 
of  a  particular  wi/Cy  the  son  adopted  by  him  renders  service  to  all  his  wives ; 
and  hencCj  any  previous  permission  given  by  the  husband  is  annulled  by 
his  own  subsequent  act.  During  the  life  time  of  a  son  so  adopted,  the 
wife  cannot  adopt  another.  But  the  son  adopted  by  the  father  should 
make  a  suitable  provision  for  his  widow.'*  Upon  the  authority  of  this 
opinion  the  Zillah  Judge  dismissed  tlie  i^uit  of  Jymala  with  costs* 

She  appealed  to  the  provincial  Court  of  Dojoca* — And  by  this  Court  the 
appellant  (Jymala)  was  desired  to  establish  by  evidence,  the  facts  upon 
which  she  relied.  She  accordingly  proved  that  she  had  authority  from 
her  husband  to  adopt,  and  tt^at  in  pursuance  of  such  authority  she  di4 
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adopt  in  due  form  of  law.       With  respect  to  the  authority  given  for  the 
purpose  of  adoption,  it  was  proved  that  the  appellant  remonstrated  with 
her  husband  on  his  having  given  a  son  exclusively  to  the  rival  wife^  and 
that  she  had  begged  permission  to  adopt  one  immediately  upon  her  own  ac- 
count, and  that  her  request  was  granted ;  but,  that  the  husband  expressed 
an  expectation  that  she  herself  would  produce  offspring,  and  requested 
that  she  might  wait  the  result  of  a  few  years.      The  provincial  Court  being 
satisfied  that  authority  had  been  given,  and  that  the  ceremony  of  adoption 
had  been  properly  performed,  put  the  following  case  for  theur  Fundi fs 
opinion: — ''  A  Hindoo  had  two  wives,  and  gave  verbal  authority  to  each 
of  them  to  adopt  a  son  ;  aftwwards  he  manifested  his  intention  in  favor  of 
his  first  wife,  by  adopting  a  son  for  her.      After  the  death  of  the  Hindoo^ 
his  second  wife  under  his  authority,  adopted  a  son.       By  the  law  current 
in  this  country,  to  whom  does  the  estate-  (movable  and  immovable)  of  the 
deceased  person  descend,  and  in  what  shares  ?"  The  answer  was,  that  the 
two  adopted  sons  were  entitled  to  inherit  the  estate  in  equal  proportions-^ 
and  the  provincial,  reversed  the  decree  of  the  Zillah^  Court.        There  was 
an  a])peal  from  this  reversal  to  the  Sadder  Dewannee  Adawlut^  and  the 
judgement  of  the  provincial  Court  of  Dacca  was  affirmed.       The  Sudder 
Dewannee  Adawlut  declaring  that,  ^^  if  a  man  having  two  wives  give  au- 
thority to  each  to  adopt  a  son,  and  afterwards,  i>i  concurrence  with  his  se- 
nior wife  adopt  a  son,  and  after  his  death,  the  second  wife  in  pursuance  of 
the  authority  originally  obtained  from  him  adopt  a  son,  the  adoption  by 
the  second  wife  t^  not  legally  valid;  because,  if  a  person  giving  permis* 
sion,  afterwards  himself  does  the  thing  permitted^  the  permission  giveh 
TO  another  becomes  by  his  act  void.    All  the  property  ofthedeceas* 
ed  devolves  on  the  son  adopted  by  l)im." 

The  report  then  goes  on — ''  But  it  appeared  from  the  evidence  of  the 
respondent's  witnesses  in  the  provincial  Court,  that  the  permission  grant* 
ed  originally  by  the  husband,  was  confirmed  to  the  second  wife^  after  he 
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had  made  an  adoption  in  favor  of  his  senior  wife,  and  that  the  permisBioii 
was  partly  conditional,  from  his  request  (founded  on  the  expectation  of 
his  second  wife's  producing  offspring)  that  it  should  not  be  acted  upon  m- 
mediately.  The  Pundits  were  therefore  required  to  state  whether  these 
circ  umstances  would  alter  the  nature  of  the  case — to  which  they  replied, 
that  "^under  these  circumstances,  the  desire  of  the  adoptive  (adopting)  father 
being  obviously  to  have  many  sons  (which  was  a  laudable  desire)  his  estate 
real  and  personal  should  be  shared  by  each  of  the  adopted  sons  m  equal 
proportions.  On  consideration  of  the  above  opinion,  establishing  the  lega- 
lity of  two  successive  adoptions  by  two  wives  under  authority  from  their  bus* 
band  (which  corresponds  with  the  decision  o( Shamchunder  and  Rooderchum- 
der  V.  Narayni  Dabee  and  Ramkishor)  the  decree  of  the  provincial  Court 
fn  favor  of  the  respondent,  appeared  just  and  proper.  It  was  accordingly 
affirmed  with  costs,  against  the  appellant,  who  was  directed  to  account  to 
the  respondent,  for  half  the  profits  of  the  estate  which  had  accrued  during 
the  period  of  his  sole  possession." 

This  case  cannot  apply  to  that  which  may  arise  out  of  LuckhinaraisC$ 
will,    for  here  specific  permission  to  the  wife  was  proved  ;  and  the  decisi- 
on seems  in  a  great  degree  to  have  turned  on  the  obviousness  of  the  adopt- 
ing father's  desire  to  have  fnany  sons. 

In  the  case  of  Mussummaut  Solukhna  against  Ramdulol  Pande,  Luckhi'^ 
narain  and  Hureepryah  Munce,  Stid.  Dew.  Adaw.  Rep.  1811,  cause  5,  the 
Pundits  among  other  things,  gave  their  opinions  that  "  when  a  woman 
under  authority  from  her  late  husband  adopts  a  son,  thenceforward  th« 
ceremonies  must  be  performed  by  the  adopted  son  in  whom  the  right  vests, 
and  not  by  the  widow,"  also,  "  If  a  Zemindar  have  two  wives,  and  by  the 
first  (who  is  deceased)  a  son  eleven  years  of  age,  and  no  son  by  the  se* 
cond  ;  in  such  case  it  is  not  lawful  for  the  Zemindar,  on  the  representar 
tion  of  his  second  wife,  that  there  would  not  be  cordiality  between  her  am} 
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the  son  of  tUe  first  wife  to  give  authority  to  his  second  wife  to  adopt  a 
son  in  case  of  disagreement  with  the  first  wife's  son.  htxt  provisional  aic- 
thority  to  adopt  in  the  event  of  the  death  of  such  son  would  be  lawful. 
And  if  a  Zemindar^  having  a  son  of  his  body,  t£;i#A  the  consent  of  suck 
son^  OR  from  a  wish  to  have  tnore  som^  for  the  performance  of  religious  riteH, 
give  authority  to  his  wifp  to  adopt  a  soif,  such  authority,  according  to  tba 
jshaster  and  usage  of  the  country,  is  lawful." 

The  Court,  it  appears,  did  not  acquiesce  in  the  whole  of  this  opinion — 
for  the  report  goes  on  to  state  ^^  whether  a  HindoOy  hfiving  a  son  of  his  bo* 
dy^  can,  in  any  case  authorize  the  adoption  of  a  son,  during  the  lifp  timeof 
$uch  son  of  his  hgdy^  appeared  to  the  Court  an  important  question  of  law», 
not  fylly  investigated  or  settled;  but  which,  without  proof  of  authority  fox; 
the  adoption  having  been  delegated  to  Sogtmda,  it  was  not  necessary  to  de*^ 
terv^ine  in  the  present  instance" 

It  is  certain  if  there  be  a  begotjten  son,  that  adoption  is  prohibited^ 
There  are,  to  be  sure,  excepted  cases ;  but  they  all  go  to  prove  that  if  the 
begotten  son  be  not  insane,  or  otherwise  disqualified  for  a  performance  of 
the  exequial  rites  of  his  ancestors,-  a  son  cannot  be  adopted. 

There  is  something  to  be  found  in  the  books^  which  countenances  an 
opinion  that  a  son  may  be  adopted  with  the  consent  oj  him  who  had  been 
born  of  his  father.       Of  this  it  may  be  said  "  volenti  nan  fit  injuria^''  but 

such  a  consent  is  unlikely  to  be  asked,  and  more  unlikely  to  be  accorded, 

t.  '•  - 

A  father,  if  the  son's  concurrence  in  such  a  case,  be  necessary,  cannot  rea- 
sonably expect  to  obtain  it.  Where  there  is  mental  infirmity,  or  profli- 
l^cy  amounting  to  a  contempt  of  hi^  religion  in  the  sou,  the  father  may 
adopt  of  his  own  authority.  In  such  cases  there  must  be  an  incapacity 
to  grant  consent,  or  a  will  to  deny  it;  but  the  one  would  be  useless,  and 
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the  other  unavailing.  If  however  the  father  should  be  desirous  Of  adoitt^' 
ing  ^*from  a  wish  to  have  more  sons/'  I  know  not  the  authority  upon  which 
he  can  effect  his  purpose — I  incline  to  think  there  must  be  a  typographic^ 
cal  error  in  the  report,  that  the  Pundits  did  not  give  their  opinion  in  the 
disjunctive,  but  said  that  a  person  **  having  a  son  of  bis  body,'^  may 
"with  the  consent  of  such  son"  and  "  from  a  wish  to  have  more  sons"^ 
/'give  authority  to  his  wife  to  adopt,"  &c. 

Reading  "and"  instead  of  "or,"  will  be  more  in  conformity  with  the 
opinion  as  it  related  to  the  case  which  was  submitted  to  the  Pundits — and 
I  the  more  incline  to  think  there  is  an  error  of  the  press  from  this  consP 
deration.  We  have  no  provision  made  by  the  Hindoo  law  for  a  son  adopt*' 
ed  after  the  birth  of  a  begotten  son — all  that  is  said  relates  to  sons  adopt** 
ed,  if  a  son  of  the  body  should  be  barn  after  the  adoption.  There  is  no  au- 
thority for  giving  a  son  adopted  after  the  birth  of  a  begotten  son^  any  shartf 
of  the  estate — nor  any  instance,  as  I  believe,  of  such  an  adoption  havinj^ 
ever  taken  place. 

But  none  of  the  cases  I  have  mentioned,  will  apply  to  the  qnestioa 
which  may  arise  out  of  Luckinarain  Tagor^s  will  —not  one  of  them  prd-^ 
fesses  to  go  the  length  of  authorizing  a  deceased  son,  whether  begotten  or 
adopted,  to  be  replaced  by  another,  unless  special  directions  have  beea 
given  for  the  purpose. 

I  am  possessed  of  a  publication,  entitled,  "  Notes  of  cases  in  the  Court 
of  the  Recorder,  and  in  the  Supreme  Court  of  Judicature  at  Madras/^ 

% 
$ 

The  work,  in  its  1st  volume,  contains  the  report  of  a  case  upon  adop>* 
tion — that  of  Verapermal  Pillay  v.  Narain  PHlay  Sf  al.  It  was  decided 
in  the  Recorder's  Court  in  the  year  1801. 

In  this  case,  there  are,  in  my  humble  jadgemcuti  some  positions  incoxk: 
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Bistent  Mrith  the  Hindoo  law,  as  it  is  prevalent  in  any  part  of  India ;  and 
I  iiave  therefore  offered  such  comments  on  them,  as  induce  me  to  think 
the  Recorder's  decision  ought  not  to  be  received  as  a  precedent:  not  by 
any  means  arrogating  to  myself  theright  of  determining,  but  conceiving 
it  proper  to  state  my  obj/ection^  to  doctrines,  that  militate  against  those, 
which  an  enquiry  of  some  labour  has  convinced  me  ought  to  be  received. 

Sir  Thomas  Strange^  who  decided  the  case  as  Recorder  oi  Madras^  is 
himself  the  Reporter  of  it.  .  Tkje  r^port  was  published  about  fifteen  yetfrs 
after  the  decision, 

The  adoption  of  Verapermal  Pillay  was  according  to  the  Dattaca  form. 
And  he  was  declared  to  have  been  duly  adopted,  although  he  was  not 
related  in  the  mafe  line  to  his  adopting  father,  although  he  had  attained 
tjie  age  of  twelve  years,  aljthough  it  was  assu^led  that  he  had  undergone 
the  ceremony  of  tonsure;  although  his  father  (who  was  dead)  had  not  as-* 
sented  to  the  gift  of  him  in  adoption,  and  although  his  mother  who  was 
living  neither  gave  him,  nor  was  a  party  to  the  gift.  She  was  taken,  w  it 
will  appear,  to  have  consented.  The  circumstances  will  be  seen  more  fully, 
throughout  the  observations  which  I  propose  to  mdke  on  thje  prpceeding. 

The  Recorder  tells  us  that  *^  among*  the  witnesses  were  a  number  of 
Sastrees^  who  had  been  examined  to  different  points  of  Hindoo  law,  upon 
which  chiefly  the  suit  depended.  There  were  not  fewer  than  ten  or  twelve 
on  either  side;  and  their  answers  upon  every  point  were  in  direct 
OPppsiTiof«  to  »ach  OTfiER.  jPfOfn  such  oracles  (he  continues)  an  Eng- 
lish Cofirt  was  not  likely  to  derive  much  satisfactimi.    That  there  was  a 

eUEkTpE.kJ^  OF  corruption  AMONG  TH?M  W^iS  PLAIN." 
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This  is  indeed  extremely  probable,  aitd  the  Recorder  adds,  "  under  thteA 
drcomstances^  resort  was  had  to  other  sources  of  instruction  as  to  the  law^ 
BB  will  appear  from  the  judgement." 

The  judgement  constitutes  the  entire  report;  and  although  the  fectn 
may  be  collected  from  it,  I  should  have  been  better  satisfied  if  the  €as0 
had  been  distinctly  stated  by  itself. 

This  suit  originated  in  the  will  of  Vauyalore  VerapermaJ^  and  the  two 
following  clauses  are  the  parts  out  of  which  the  questions  that  came  be« 
fore  the  Recorder  arose.  He  says  "  The*  will  in  this  case  therefore,  with 
reference  to  the  parts  of  it  that  were  in  question,  must  have  been  construed 
as  a  direction  in  writing  by  the  testator  to  adopt — as  m§ch  it  would  hana 
been  unquestionably  good^  and  the  discussion  would  have  turned^  as  it  t>iOp 
upon  the  construction  to  be  put  upon  it.  The  principal  point  in  dispute  lap 
within  the  compass  of  two  short  paraobafhs." 

Here  they  follow :— . 

'^  Thef  garden  and  Choultry  situated  at  Tandiavaidoo  is  to  be  given  tip 
him  that  is  to  be  adopted^  and  embrace  my  lineage,  and  he  is  to  have. or 
bear  his  second  name  Colunda  Verapermal  Pillayy  and  when  he  comes  ta 
the  age  of  maturity,  every  thing  is  to  be  made  known  to  him.  You  are  to 
•ee  that  he  is  educated  properly." 

Then,  after  giving  some  directions  unconnected  with  the  pi-esent  qneflM 
lion,  the  will  proceeds,  "  YonJ  are  to  give  my  emerald  ring  to  Jyah  Pif* 
lay.  If  Jyah  Pillay  begets  a  son,  beside  His  pbesbiitone,  you  ar^ 
to  &EEP  HIM  TO  MY  LINEAGE  ;  and  name  him  Colunda  Verapermal Pilk^ 

•  P.  aa^        t  P- 10*  ^     J  Pp.  w  &  147* 
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You  are  to  give  Aitta  good  education  and  introduce  him  to  the  best  soci* 

ety»  GIVING  HIM  THE  JEWELS  THAT  ARE  IN  THE  HOUSE,  THE  REMAINING 

GARDEN,  and  REMAINING  VILLAGES."  Speaking  of  this  part  of  the  will 
the  Recorder  says,  "  With*  a  sweeping  clause  subjoined,  that^it?^^  to  such 
seccrnd  souj  being  eventually  adopted,  the  residue  of  his  property'^ 

The  executors  contended  for  the  right  of  a  son  to  be  begotten  by  Jyah 
Pillay.  The  adoption  of  the  complainant,  was  however  established,  and 
it  was  declared  that,  **  Hef  is  accordingly  entitled  to  the  garden  and 
Choultry  situated  at  Tandiavaidoo^  as  well  as  to  one-eighth  part  of  Streehur^ 
ry  Coltah  ;  and  there  nmainivgy  in  consequence  of  the  failure  of  the  parti'' 
cular  adoption  contingently,  provided  for  by  the  tvill^  a  considerable  residue, 
of  the  testator  s  property  utidisposed  of y  which  by  the  Hindoo  law  where 

THERE    IS    NO   OTHER    SON    OF  THE  UECEASEUr  BELONGS  OF  RIGHT  TO  THE 

SON  WHO  SHALL  HAVE  BEEN  ADOPTED  TO  HIM.  Refer  it  to  the tnastcr/'  &c. 

Two  general  questions  here  present  themselves— first,  whether  ornot 
the  complainant  w^as  properly  declared  to  have  been  duly  adopted  as  the 
testator's  son.  Secondly,  (supposing  him  to  have  been  so)  whether  or  not 
the  residue  of  the  testator's  estate  was  properly  declared  to  belong  to 
him.  If  the  adoption  was  not  legal,  there  is  nothing  upon  which  the 
complainant'^s  right  to  any  part  of  the  estate,  can  possibly  stand.  If  it 
was  legal,  it  then  becomes  a  question  whether  or  not  in  virtu6  of  it,  the 
.complainant  could  entitle  himself  to  more  than  ''  the  garden  and  Choultry 
situated  at  Tandiavaidoo  ?" 

The  report  sets,  out  with  stating^  that  **  thej  property  in  dispute  in  this 
case  was  considerable,  amounting  to  between  two  and  three  hundred- 
thousand  Pagodas.''  This  may  be  estimated  at  j£lOO,000«     By  the  decree 

< 
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the  property  followed  the  adoption.  The  other  execntors  of  the  testator 
and  hisK  widows  as  well  as  Narain  Pillay^  were  defendants  to  Verapemu4 
Pillay's  bill  of  complaint* 

The  Recorder  after  having  noticed  an  opinion  which  ki  said  to  hav« 
been  given  by  some  Benares  Pundits^  proceeds^  ♦*  Therefore,*  according; 
to  this  doctrine,  the  complainant,  though  he  may  have  been  at  the  lime 
twelve  years  of  age^  and  have  undergone  the  tonsure,  yet  being  of 
the  same  lineage  with  tit  person  whom  he  was  to  represent f  that  is  being  a 
near  relation,  he  seems  not  to  have  been  unfit  on  this  account  to  he 
adopted'^ — meaning  I  presume,  on  account  of  his  advanced  age,  and  of  huf 
Jiaving  undergone  the  ceremony  of  tonsure, 

Ag^in>  speaking  of  tonsure,  the  Recorder  says,  •*  thef  probabilitjf  is  that 
W  (the  complainant)  **  had  undergone  it,** 

He  had  before  given  a  quotation  from  the  opinion  of  the  Sudder  De* 
wannee  Adawlut  Pundits^  as  delivered  in  the  Tanjore  case.  Here  it  is— 
?*  that|  the  restrictions  as  to  purification  and  age  are  to  be  observed  only 
in  instances  where  adoption  takes  p)ace  of  those  who  are  not  Sagotras. 
Tliat  no  Muniy  or  divine  legislator,  has  positively  said  so,  but  that  in  a 
number  of  books  of  high  authority,  the  rule  is  understood  to  be^  that  in 
cases  of  filiation  by  adoption,  provided  the  adopted  he  a  Sagotra,  the  adop* 
tion  is  valid,  and  the  right  to  inheritance  will  attach,  though  he  have  pass^ 
ed  hisjifth  year  and  undergone  the  purification  hy  tonsure,*^ 

TJpo|i  this  it  may  be  sufficient  to  observe,  that  it  is  merely  declared  as 
a  rule  **  understood  to  ^e"-r-that  nq  Muni  hdiB  positively  said  sor-that  the 
l^ooks  of  high  authority  are  aot  specified — and  that  the  Pundits  delivered 
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their  opinion  in  a  cause  which  was  pending — a  cause  in  which  the  right 
to  great  wealth,  and  high  distinction,  was  to  be  decided,  and  one  which 
was  espoused  on  each  side  by  men  of  property  and  influence.  But  the 
Recorder  proceeds — **  the*  strict  interpretation  of  Sagotra  is  one  who  has 
descended  in  a  direct  male  line  from  one  common  male  ancestor.  This  cer- 
tainly would  NOT  comprehend  the  complainant^  who  appears  to  have  derived 
from  the  common  a?icestor  through  a  female." 

Supposing  the  opinions  of  Pundits  delivered  in  a  pending  cause  to  be 
authority, — supposing  such  opinions  to  have  operated  properly  in  the 
Tanjore  case,  I  yet  cannot  conceive  how  they  were  calculated  to  sustain 
the  claim  of  Verapermal  P///ay— for  the  Recorder  having  defined  the  term 
Sagotra^  declares  that  it  does  not  comprehend  the  complainant ;  and,  as  it 
is  said  that  such  restrictions  need  not  be  attended  to,  if  the  parties  are^  t 
should  think  it  may  be  inferred  that  they  must  be  attended  to,  if  the  par- 
ties are  not^  Sagotras. 

The  Recorder  does  not  refer  to  any  book  in  which  it  is  laid  down  that 
a  child  may  or  can  be  adopted^  after  having  undergone  the  ceremony  of 
tonsure.  The  Pundits  admit  that  **  no  Muni  has  positively  said  so."  No 
writer  is  quoted  on  the  subject — and  when  pundits  speak  oi  high  autho- 
rity, we  well  know  that  tliey  elevate  the  character  in  proportion  to  their 
own  purposes.  When  we  are  told  of  what  a  rule  is  understood  to  be,  we 
need  only  have  recourse  to  our  experience,  and  it  will  satisfy  us  thai  there 
is  but  little  credit  due  to  an  unsupported  assertion  even  as  to  the  actual 
existence  of  a  rule. 

The  opinion  of  the  Benares  Pundits  is  brought  forward  by  the  Recor- 
der.     It  states  that  in^  Bengal  and  the  Deccan^  children  may  be  adopted. 
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althoiigli  they  have  undergone  the  ceremony  of  tonsure.  In  a  remark  upon 
the  case  of  Keratnarain  v.  Bhobinesree^  before  noticed ;  it  is  laid  down, 
that  in  Bengal,  "  the  settled  doctrine  is,  that  the  boys  age  must  be 
stichy  that  his  initiation,  the  principal  ceremony  of  which  is  tonsure, 
may  be  yet  performed  in  the  adopter's  name  and  family.'^  This  is  quite 
sufficient  to  disqualify  the  Pundits  of  Benares^  and  indeed  1  believe  their 
doctrine  will  be  denied  by  every  Hindoo  lawyer  in  Bengal,  so  far  as  it  re- 
lates to  that  province.  As  their  opinion  relates  to  the  Deccan,  it  may  be 
enough  to  compare  it  with  that  which  was  delivered  in  the  Tanjore  caseg 
to  satisfy  ourselves  that  it  does  not  stand  upon  authorityt 

The  Recorder  again  says,  *^  JBut^  whatever  may  be  the  obligatory  force 
qf  this  limitation^  I  am  satisfied^  as  well  from  the  general  genius  of  the 
Hindoo  law,  as  by  particular  authorities^  that  it  respects  only  thi^ 
three  superior  casts,  and  that  the  passage  cited  from  the  Datta  {Dal^ 
tacd)  Mimansa  to  prove  that  the  complainant  in  this  case  was  exempt  frov\ 
itf  is  to  be  relied  upqn/' 

In  a  note  given  by  Mr.  Colebrooke  on  the  Mitacshara  (which  is  held  to 
be  of  authority  at  Madras)  he  says,  **  The  following  version  of  the  pas- 
sage conforms  with  the  interpretation  given  of  it  by  Nanda  Pandiia  in 
the  Dattaca  Mimansa,  *  Sons  given  and  the  rest,  though  sprung  from  the 
seed  of  another,  yet  being  duly  initiated  2>^  the  adopter,  under  his  own  fa-- 
piily  name,  become  sons  of  the  adoptive  parent.  A  son  having  been  regu- 
larly initiated  ufider  f  he  family  name  of  his  natural  father,  unto  the  ce- 
liEMONY  OF  TONSURE,  docs  not  bccomc  the  son  of  another  man.  When,  in- 
deed, the  ceremony  of  tonsure,  and  otl^r  rites  of  initiation  are  performed 
Inf  the  adopter  under  his  own  family  name,  then  only  can  sons  given  and 
W\e  I'est  be  considered  as  issv^zelse  they  are  termed  slaves.'  '^ 
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#  This  is  clear  and  distinct-doited  from  the  very  Jbook  relied  upon  by  the 
Kecorder  himself— and  it  perfectly  corresponds  which  all  the  informatioii 
which  I  have  been  able  to  obtain  either  from  books,  or  from  men,  upon 
the  subject. 

The  authority  of  the  DcUtaca  Mimansa  would  indeed,  carry  the  Re« 
corder  very  far  beyond  hi^  purpose.  The  only  passage  I  find  in  it,  whicli 
can  tend  to  show  that  Verapermal  PUlatf  was  exempt  from  the  rule,  is  tak« 
fn  from  Vqjchespali  and  is  as  follows ; — ^^Soodras  are  incompetent  to  (ifflli- 
ate  a  son^  from  their  incapaoity  to  perform  the  sacrament  of  Homa^  and  pray  ^ 
ers  prescribed  for  adoption.^^  That  this  is  not  law,  .every  day's  practice  de« 
tnonstrates ;  and  if  it  were,  it  would  be  fatal  to  the  adoption  of  Verapermfff 
PUlay — for  he  was  a  Soodra^  and  the  passage  in  question,  if  it  be  to  ope- 
rate at  all,  n>ust  niscesst^ily  exclude  him  from  adoption,  however  young, 
ipr  howj^ver  uninitiated,  he  might  have  b^en« 

'  Tq  provie  that  the  limitation  applies  to  the  three  superior  castes  only^  th^ 
authority  otaSalsette  Pundit  is  produced  by  the  Recorder,  and  this  Pundit 
}t  seems  states,  "  the*  proper  age  for  adoption  to  be  before  the  time  of  the 
yratabandham,  or  taking  of  the  Jandyam  or  thread,  whiph,  he  says,  is  from 
^ve  to  eight  years.    //  extends,  he  i^ays,  to  tfke  thi-ee  supeiior  oasfes  only'\ 

This,  I  confess,  ^oes  not  make  any  approach  towards  satisfying  me,  U^at 
pi  Soodra  may  be  adopt  fid  after  tons^ne.  The  Iflimansa,  if  it  did  ^ny  things 
would  prove  tliat  he  could  not  be  adopted  ^t  all.  And,  because  none  of 
the  three  classes  which  are  to  be  invested  with  the  thread,  can  be  ac|optr 
pd  after  their  investiture ;  it  surely  does  not  foUpw  that  a  Soodra^  who 
cannot  be  invested  with  the  thread,  ;nay  lie  a4opted  ^te|r  the  p^emonjf' 
pf  tonsure  shall  have  b^^en  performed . 
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It  is  true  that  a  boy  belonging  to  one  of  the  superior  classes  cannot  u6 
adopted  after  his  investiture  with  the  thread — but,  it  is  also  true  that  hi 
cannot  be  adopted  after  tonsure;  and  that  the  objection  after  tonsure  b 
as  applicable  to  the  Soodra  as  it  is  to  any  of  the  others,  and  to  any  of  the 
others,  as  it  is  to  him.  That  no  boy  can  be  adopted  after  tonsure,  I  take 
to  be  the  established  law,  extending  equally  to  i\ie  four  classes — and  if  it 
cannot  now  be  said  that  the  propriety  of  adopting  after  tonsure  has  never 
Been  asserted ;  it  may  yet  be  affirmed  that  up  to  the  time  of  the  Recorder'* 
decision,  no  distinction  as  to  that  ceremony,  had  ever  been  made  with 
respect  to  castes — that  nobody  had  ever  said,  a  boy  belonging  to  the  supe*^ 
nor  orders  may  not^  and  that  one  belonging  to  the  Soodras  may^  be  adopt^^ 
ed  after  tonsure.  But,  if  with  respect  to  adoption  after  tonsure  ihefouf 
castes  stand  upon  the  same  footing,  whatever  that  footing  may  be,  I  am 
imable  to  come  to  the  conclusion  at  which  the  Recorder  has  arrived.  I 
cannot  infer,  because  there  are  three  whose  adoption  is  prdbiibited  after 
having  assumed  the  thread,  that  a  fourth  may  be  therefore  adopted  after 
tonsure.  This,  as  it  appears  to  me,  is  confounding  distinctions,  and  dis* 
iinguishing  where  there  is  not  any  diflference. 

« 

The  Recorder  again  says,  '^  this^  question  of  age  appears  to  have  underb 
gone  a  good  deal  of  investigation  in  the  late  cause  of  Rajah  Nobkissen  a| 
JSengalj  in  which  the  mere  act  of  giving  and  receiving  seems  to  have  been 
vonsidered  as  alone  constituting  a  valid  adoption^  without  re6aro  to 

LIMITATIONS  OR  CEREMONIES  AS  IN  ANY  DEGREE  ESSENTIAL,   UNLESS  IK 

TbB  CASE  OF  Brahmins  ;  referring  to  a  constant  distinction  in  the  texts 
and  glosses  .upon  matters  of  ritual  observance,  between  those  who  keep 
cohsecratedi  or  holy  fires,  and  those  who  do  not  keep  such  fires;  that  if 
between  Brahmins,  and. any  of  the  other  castes.'- 

•4 

The  Recorder  has,  I  fear,  been  very  much  deceived  by  the  person  wha 
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nported  to  hiin  the  pvoceedings  in  the  cause  to  which  he  alludes.  Tfhe 
family  of  R(gah  Nqhkmm  was  not  one  of  the  caste  of  Brahmans,  but  of 
the  Vavesaf ;  or  as  the  word  is  commonly  pronounced,  Boice's — it  coulii 
not  therefore  have  been  in  their  Brahminical  character  that  proof  of  cere*- 
monies,  &c.  was  required.  And  as  Gopeemohun  Deb  (the  person  adopted) 
was  a  son  of  the  full  brother  of  Rajah  Nobkissen  (t)ie  adopter)  this  C9se 
certainly  does  not  show  that  a  Sagotra  may  be  adopted  at  any  a^e^  or 
qfter  having  had  the  operation  of  toijisure  performed, 


Gopeemohun  Deb  was  a  Sagotra  an4  yet  it  was  deemed  necessary  to 
prove  that  he  was  under  the  age  of  Jive  years^  and  that  tonsure  had  not 
teen  perform^  when  he  was  tfiken  by  ^ajah  Nobfcissep,  in  adoptio^. 

His  counsel  (of  whom  I  was  one)  were  of  course  anxious  to  acquaint 
themselves  with  the  law,  and  to  be  well  informed  as  to  the  evidence  which 
was  neceasary,  bxiA  that  ^vh^ch  ;night  jbe  dispienj^ed  with*     We  weresat^s- 

fied  from  what  was  sa^d  by  .all  th^  Pundits  who  had  been  consulted  oa 

t. 

behalf  of  our  client^  that  proof  of  ^is  haying  been  under  the  age  ofjfive 
years,  and  of  his  tonsure  paving  not  been  performed  in  the  family  of  hi^ 
i^atural  father,  was  indispensal^le.  It  v.as  accordingly  proved  to  the  3ati8* 
faction  of  the  C.ourt  that  he  had  been  giy^en  by  his  father^  and  receive^ 
by  his  uncle*  iv  adoption  when  he  w^  ^bout  the  age  oifour  years ;  an4 
that  liis  jtonsure^  together  with  the  cereqponies  of  adoption,  had  been  perr 

f[)rmed  in  the  house  of  his  uncle  who  adopted  him*    There  was  ind/eed 

» 

collateral  evidence*  such  as  hi?  baying  represented  his  uncle  at  certain 
Oipetings  in  the  character  of  an  ac)ppted  son — and  his  having  been  intro- 
duced and  acknowledged  as  such  by  his  uncle  to  s.^veral  persons^  and 
among  them,  some  English  gentlemen— but  I  venture  to  say  (and  I  am 
justified  in  saying  so  from  what  was  declared  by  each  Judge  upon  the 
l^n^^h)  that  Cro;pe«|iioAfm  DfHf  was  held  b.ow4  to  prove  hiwai^lf  within  (be 
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prescribed  age— to  prore  that  th6  initiatory  ceremonies  had  not  been  perv 
formed  in  the  family  of  his  natural,  biit  in  that  of  his  adopting,  father — and 
fo  prove,  not  only  "  a  giving  and  receivihg"  but  that  all  the  rites  of  adop« 
tion  had  been  duly  Observed. 

I  should  indeed  have  thought  tiiat  the  notoriety  of  this  adoption^ — th« 
universal  knowledge  that  the  complainant  had  acted,  and  been  received^ 
as  the  adopted  son  of  Rajah  Nobkissen^-^lhe  atdmissions  of  the  Rajmk^ 
that  Gopeemohun  was  his  adopted  son — his  having  been  introduced  by  the 
jR(^ah  as  such,  and  his  having  ranked  in  that  character  for  many  years ; 
might  have  exonerated  the  complainant  from  the  proof  of  actual  adop^ 
tion,  and  of  its  having  been  attended  with  all  necensary  formalities— but 
even  under  these  circumstances,  evidence  of  the  minuti^  was  supposed 
to  be  indispensable,  and  was  accordingly  adduced. 

I  have  mentioned  the  case  of  Ketntnarain  v.  Bhohinesret  more  at  laif[# 

* 

in  another  place.  It  decides  that  a  person  of  the  age  of  eight  yM#« 
may  be  adopted,  provided  he  has  not  vnderoonb  the  ceremony  Ofi 
TONSURE  in  the  family  of  his  natural,  but  has  undergone  it  in  the  family  of 
his  adopting  J  Jather.  The  only  use  1  intend  to  make  of  it  here,  is  to  show^ 
ttiat  it  does  not  justify  or  countenance  the  adoption  of  Verapermal  Piilay^ 
The  Recorder  refers  to  it  in  a  note ;  but  it  was  not  decided  by  ^teSudder 
jOewaniiee  Adawlut  at  Calcutta^  until  five  years  after  his  decree  in  the  oue 
of  Verapermal  Pillay  had  been  pronounced.  It  was  even  them  made  a 
question  whether  the  limitation  of  age  to  Jive  years,  admitted  of  any  iaii^ 
tude  of  construction;  and  said  *^if  the  adoption  be  of  a  near  relation  on  tl^ 
PATERNAL  side" — *^as  of  the  adoption  of  Vkbrother^s  ^on,  &c.*' no  difficult 

;would  occur» 

« 

"Verapermal  Pillay  was  tw^ve  years  of  age  at  the  time  of  his  adoptr<Mli 
|p[e  was  $iot  related  by  the  paternal  side  to  his  adopting  father.       He  wM 
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taken  to  have  undergone  the  ceremony  of  tonsure  U  }im  natural  fath«r'i( 
family.  It  was  for  bim  to. establish  bis  own  title ;  and  incumbent  upon  him 
(according  to  **  Hcffah  Nabkissen$  case")  to  prove  that  he  had  not  under* 
gone  the  ceremony  of  tonsure  in  his  natural  father's,  but  hfid  undergone  it 
in  his  adopting  father's  family.  This  was  done  by  Gopeemohun  Deb, 
whose  adoption  was  declared  upon  principles^  the  very  opposites  of  those^ 
which  prevailed  in  the  case  of  Verapermal  Pillay.  If  th^  doctrines  by 
which  the  Court  of  Calcutta  was  guided,  had  prevail^  at  the  Court  of 
Madras,  it  is  evident  that  the  dismissal  of  Verapermats  bill  must  b^v^ 
been  an  immediate  and  necessary  consequence. 
» 

^  It  semns  to  be  admitted  by  the  Recorder^  and  it  must  be  admitted  by^, 
every  body,  that  a^on  could  not  have  been  adopted  to  Vauyalore  Veraper^ 
mal  without  his  authority  given  for  the  purpose.  The  estate  was  cleai:|y. 
disposed  of  to  the  son  oiJyah  PUlay^  if  he  should  beget  one  in  addition^ 
to  the  son  he  then  bad ; — Jyah  PUlay  was  still  aliv^,  and  he  miglit  have 
l^otten  a  son.  The  adoption  of  another  was  upheld.  The  estate  acr 
companied  this  adoption,  and  the  son  of  J  yah  PUlay  was  for  ever  exctud'* 
ed  from  succeeding  to  the  property  which  had  been  bequeathed  him  by 
the  testator. 

To  justify  the  decision  in  VerapermaVs  case,  I  apprehend  it  will  be  ne« 
cessary  to  assume  that  a  Hindoo^  dying  childless,  is  bound  by  law  to  make 
provision  for  the  adoption — not  only  for  the  adoption — but,  for  the  imme^ 
adoption^  of  a  son* 


The  Recorder  says,  "  In*  fact  he  (the  testator)  survived  the  making  of 
llis  will  for  sanie  years S!  It  seems  that  Jyah  Pillays  wife  was  pregnant 
Vhen  the  will  was  made--and  that  she  brought  fortt^  a  son  V  who;}^  die4  ^ 


r 
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a  few  datfs."^  The  testator' mast  therefore  have  continued  to  live  fomome 
years  cfler  the  death  of  this  childsnd  yet  he  made  no  alteration  in  his 
i^ill,  nor  any  other  provision  for  a  representative.  Now  what  is  the  nu 
tional  inference  from  this?  It  must,  as  I  conceive,  be  that  VaMyaD^n 
Verapermal  did  not  make  his  will  solely,  because  he  hoped  to  be  repre« 
dented  by  the  child  with  whom  Jtfah  PUlay'swife  was  then  pregnant— hvX 
that  after  the  death  of  this  child  he  would  have  altered  his  will,  and  made 
another  provision,  if  his  wish  to  be  represented  by  a  boy  who  might  posi« 
sibly  be  bom  to  Jyah  Pillay  thereafter,  had  not  continued  to  prevail  ? 

The  Recorder  supposes  Vauyalore  Verapermal  ^*  to*  address  himself  t^ 
this  effkcV^ — '^  Having  no  son  of  my  own,  and  anxious  for  the  perform^ 
ance  of  my  Sradd^ha,  I  wish  to  be  represented  by  adoption,  and  waultt 
willingly  f  prefer  for  that  purpose,  a  son  of  J  yah  Pillay;  his  wife  is  a#- 
this  moment  pregnant ;  they  are  also  young  people^  If  then,  he  beget$* 
another  son  (words  equally  descriptive '  of  the  one  of  whidi  she  was  then' 
pregnant  as  of  Buy  future  one  s/ie  might  have  conceived)  let  him  be  k^pt  t<|' 
my  lineage/'-  *  ^ 


.1 


I  do  not  think  it  probable  that  the  testator  could  have  addressed  himself" 
in  any  such  manner.  Yet  if  he  had  done  so,  as  we  are  tbld  in  the  paren^ 
thesis  that  his  words  were  descriptive  of  a  child  to  be  afterwards  conceiv- 
ed  by  Jyah  Pillay* s  wife,  the  case  would  not  have  been  altered  by  his^ 
iroliloquy — but  we  must  recollect  that  the  wish  was  to  be  represented  by  fi. 
son  of  Jyah  Pillay;  and  not  by  a  son  of  Jyah  Pillay ^  begottenkm  a  partis' 
cular  wife. 


~  The  testator  himself,  had,  as  we  leam  from  the  report,  two  whet  ol^ 
^t^,      Jtfoh  Pillay  is  stated  to  have  been  youog  when  the  will  was  e*^ 
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touted.    He  might  have  taken  other  "wives,  if  he  had  pleased  to  do  so — and 
J[  do  not  see  any  reason  to  believe  that  Vauyalore  Verapermal  founded  his 

# 

hopes  of  a  representative,  upon  the  issue  of  that  particular  woman,  who 
was  then  the  only  wife  oiJyah  PiUay. 

The  Recorder  seems  to  think  that  the  adoption  of  a  son  (individuum 
vagum)  was  the  primary  object — and  that  the  adoption  of  JyoJi  PiUay*$ 
son  was  a  secondary  consideration* 

An  ascertainment  of  the  testator^s  intention  in  that  respect,  might  indeed 
be  conclusive  as  to  the  complainant's  right  to  the  Tandiavaidoo  estate— <- 
Jbut  I  cannot  see  it  in  the  light  in  which  it  appears  to  the  Recorder.  The 
testator  first  says,  **  The  garden,  &c.  is  to  be  given  to  him  that  is  to  be 
adopted  and  to  embrace  my  lineage" — but  who  is  to  be  adopted  and  to 
^embrace  his  lineage?  Any  body?  No.  The  son  of  Jyah  Pillay,  if  he 
should  have  one.  **  If  Jyah  Piilay  begets  a  sofiy  besides  his  present  son^ 
vou  are  to  keep  him  to  my  lineage."  To  me,  it  appears  manifest}  that  the 
testator  desired  to  be  represented  by  a  son  of  Jyah  Piilay ;  and  that  he 
plight  take  another  wife,  and  his  own  time  for  the  purpose  of  furnishing  a 
representative. 

* 

If  I  am  right  in  supposing  that  Vauyalore  Verapermal  desired  to  have  a 
son  of  Jyah  Piilay  adopted,  I  then  say  that  no  other  person  could  pro- 
perly have  been  substituted.       He  was  not  obliged  to  authorize  adoption 

» 

at  all — and  if  he  did  authorize  it,  the  authority  ought  to  have  been  speci* 
fically  pursued.  Are  we  to  say,  because  it  is  of  importance  to  a  Hindoo 
to  be  represented,  that  we  must  therefore,  presume  him  to  have  sanctioned 
adoption?  If  this  be  the  doctrine,  we  ought  to  enforce  an  adoption  in 
fvery  case  where  a  Hindoo  shall  die  without  leaving  a  son  of  his  body 
surviving.  But  if  we  admit  (and  it  cannot  be  denied)  that  a  Hindoo  may 
or  may  not  at  his  own  mere  pleasjore,  give  directions  for  the  adoption  of  a 
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1100,  fMil  f  b«t  withmt  hl$  direetum§  mo  adapHM  cam  ponUfy  be  made,  IkHt 
urif  %r4r  Up  Uii  jtt«tifiied  ia  £iilifig  uhoti  oC  or  fai  going  bey<md,  fab  iiu^tnic* 

It  in  rviili^fit  liiut  tlif5  ic^mfiitor  wm  not  in  huteio  he  represented,  for  be 
6M\f¥A  (tii9  mloiHioii  of  a  lioy  who  wan  yet  to  be  born.  Hu  not  being  in 
1iMti«i  Mid  liitf  inrflhiatioti  towardw  a  ctiild  o(  Jyah  Pillmy  are  indeed  botb 
Illfi^riblM  from  Um  fiM^t  of  iiu  not  iiavirif;  hiniKeif,  in  hU  life  time,  adopted  a 
•on*  I  In  IivimI  Mom§  ymrt  after  iiaviri(^  m:uJc  bin  ^'iil — after  Jyah  Pillay'a 
Wifti  had  buitn  dHivttrod  of  a  ton— after  the  death  of  that  son — and  yet  he 
lirvifr  adopted  on(»,  nor  alti^rcd  bin  will.  Ih  it  then  possible  to  belier? 
tlmt  llio  adoption  pf  cot^  Noni  au(|  not  the  son  of  Jyah  Pillay^  was  bis  prii 

nittry  object  I 

An  ho  had  orflf»rnd  Iho  nou  otJyah  PUlny^  if  he  should  beget  one,  to  be 
Udoptod  ;  Ihti  rvtioption  of  Hnother»  while  there  was  a  possibility  ofjyak 
i^ifhiy'M  bt^K^tlhiK  ouCi  was  surdy  premature  at  least,  if  not  inconsistent 
Vi'lih  Iho  will ;  nnd  nuiHt  huvo  been  so,  unless  the  tentator  had  madeprqvi* 
klon  nu*  \\\v  lulopliou  of  imothcT  in  cum  Jyah  Pitlay  should  not  beget  oqo 
wilhju  a  iMMluii)  limOi  and  unless  tjiat  lime  ha^  actually  expire^* 

}i^\  \\\p  son  of  «/y«tA  Piff^y  be  bori>  when  he  may,  he  will  now  find  hhnT 
ii^lf  b«^rf It  of  tht)  fMihUt^«  This  seems  the  more  extraordinary,  beeanse  af> 
fff^r  ataliuir  that  olau«it^  in  the  locator's  vriU  which  is  supposed  to  expresa 
)iis  wish  ^>i»ar»>a/(j|f ,  for  an  adoption  of  any  mh,  the  Recorder  proceeds : 
^id^  i^  fyiiHiA>al^«i  lAnl  /A«  ivWit^  ^f  kis  ftpperty  is nel  kert  so  mcch  as 
ll»KTt<>K>i^>***  Kow  it  i«  iN^rtaiu  that  the  residue  of  Ms  property  is  men- 
t)tMmK  and  riww  (aja  tht^  Rectmler  eximw^sts  it)  •*  with  m  s^ctfpmf 
tft  ()iv  awn  of  Jy^  iNI%%  if  he  should  beget  tMie--aiid  Tet  this  residue 
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has  been  decreed  to  a  person  who  was  selected  for  adoption  hj  others* 
although  it  was  ^'not  so  much  as  mentioned"  with  relation  to  him ;  and 
taken  from  the  person  to  whom  the  testator  had  expressly  directed  it  to 
be  given. 

It  is  sufficient  for  my  argument,  that  JyoA  Pillajf  might  have  had,  or 

9 

that  he  may  yet  have,  a  son — whether  or  not,  in  point  of  fact  he  had,  or 
has,  one,  I  am  ignorant.  The  will  was  made  in  1793,  we  have  authority 
for  saying  that  he  (Jyah  Pillay)  was  then"*^  a  young  man.  He  appears  to 
have  been  alive  when  the  decree  was  pronounced  in  1801,  and  eight  years 
oiriy  had  been  added  to  his  age,  from  the  time  of  his  having  been  young. 

The  Recorder  again  says,  '*  without^  adverting  to  the  adoption  that  has 
actually  taken  place,  suppose  Jyah  Pillay  to  have  died  in  the  life  time  of 
the  widows,  not  having  had  another  son — adoption  of  another  son  of  his, 
becoming  by  this  means  impossible^  they  might,  as  I  shall  presently  have 
occasion  to  show,  proceed  to  the  adoption  of  any  other  fit  and  proper  boy^ 
notwithstanding  the  lapse  of  a  year  from  the  death  of  their  husband." 

Supposing  the  right  of  adoption  to  have  been  given  to  these  widows 
after  possibility  of  issue  extinct^  there  is  no  doubt  but  that  it  might  have 
been  executed  when  the  contingency  happened — but  the  case  put,  admits 
ex  hypothesis  that  adoption  of  another  could  not  take  place,  until  death 
had  put  an  end  to  Jyah  PUlay's  power  of  procreation. 


If  the  statement  implies  that  any  boy,  a  son  of  Jyah  Pillay' s  excepted, 
could  in  any  event,  be  adopted,  it  is  so  far  begging  \\^e  question.  If  it  be 
meant  to  assert  in  the  abstract^  that  widows  may  adopt ''  after  the  lapse 
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of  a  year,"  the  assertion  will  not  admit  of  controversy — but  as  the  time  is 
in  tnith  unlimited,  where  was  the  necessity  for  adopting  another,  while  it 
was  possible  for  J  yah  Pillay  to  furnish  a  subject?  If  Jyah  Pillajf  had  dr- 
ed  **not  having  had  another  son" — what  then?  Why  the  party  aggrieved 
would  not  have  emanated  from  him,  and  the  heir-at-law  might  have  com* 
plained  of  an  injury. 

The  Recorder  proceeds,  **  But*  grant  (what  is  just  as  probable  consi- 
dering the  duration  of  the  lives  of  females  in  this  part  of  the  world)  grant, 
that  the  widows  died  first,  Jyah  Pillay  not  having  had  another  son;  his 
having  one  afterwards  would  be  q/* no  avat/ for  the  purposes  of  this  will. 
For  1  can  find  no  authority  for  supposing,  that  any  but  a  widow  can  adopt 
after  the  death  of  her  husband  ;  and  as  to  the  idea  of  the  executors  them- 
selves adopting,  as  was  contended  for  by  virtue  of  the  will,  it  is  too  prepos- 
terous to  be  entertained  for  a  moment,  upon  any  principle  of  Hindoo  law." 

This  reasoning  is  either  inapplicable,  or  unnecessary.  Inapplicable  if 
the  adoption  was  illegal— unnecessary  if  the  adoption  was  legal — and  if 
the  legality  be  not  previously  established,  we  are  to  conclude  that  what, 
in  the  Judge's  mind,  is  expedient,  may  create  or  control  the  law.  Did 
the  testator  make  any  provision  for  the  event,  or  did  he  not?  If  he  did, 
let  it  be  shown  and  acted  on.  If  he  did  not,  the  Court  had  no  right  to 
supply  such  a  defect. 

I  now  suppose  the  widows  to  have  died  before  a  son  had  been  born  to 
Jyah  Pillay  ;  and  that  no  adoption  could  have  been  effected  after  their 
death.  If  it  be  admitted  that  the  testator  need  not  have  made  any  pro- 
vision at  all  for  adoption,  where  is  the  right  to  extend  those  provisions 
which  he  actually  did  make  ?     If  this  can  be  done,  then,  incase  of  intes* 
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tacy,  the  Recorder's  Court  might  have  made  a  will  for  him.  Has  it  not 
jdone  so  ?  It  has  done  more.  It  has  made  a  will  for  him,  although  he  had 
made  one  for  himself. 

If  we  admit  that  the  first  part  of  this  will  has  been  rightly  construed, 
and  that  it  really  conveys  authority  to  adopt  any  other  than  the  son  of 
Ji/aA  Pitlayy  how  is  the  decision  to  be  accounted  for  after  all  I  "  T/ie  resi- 
due  is  not  so  much  as  mentioned''  in  the  first  part  of  the  will. 

* 
The  testator  says,  **  The  garden  and  choultry  at  Taudeavadoo  is  to  be 

given  to  him  that  is  to  be  adopted,  and  to  embrace  my  lineage."  Let  u? 
ndmit  that  this  authorizes  an  immediate  adoption  without  any  reference 
to  the  family  o(Jj/ah  Pillay.  What  follows?  Why  that  the  testator  had 
made  what  he  considered  a  suitable  provision  for  the  son  so  to  be  adopt- 
ed, but  how  can  it,  by  any  possibility  of  construction,  entitle  him  to  th^ 
residue  of  the  testator's  estate  ? 

If  it  was  competent  to  Vauyalore  Verapermal  to  make  a  will,  was  he 
not  privileged  to  dispose  of  his  property  by  it  ?  Might  he  not  have  said, 
I  make  a  certain  provision  for  tlie  boy  who  is  to  be  immediaiely  adopted 
as  my  son,  and  the  residue  1  give  to  such  son  as  Jyah  Pillqy  shall  beget? 
It  may  be  said  that  the  son  of  J  yah  Pillay  was  not  to  take  unless  helkod  . 
been  adopted.  It  is  true,  and  it  constitutes  the  wrong — for  by  having  beeu. 
^uJt  ofi*from  the  adoption,  he  has  been  cut  oQ^from  the  estate. 

The  will  taken  any  way,  must  have  intended  the  residue  to  ^o  to  Jyah 
Pillay  s  son,  and  could  not  have  intended  that  it  should  go  to  any  one 
jelscf— even  if  we  admit  that  it  authori:i^ed  any  other  adoption. 

Had  the  testator  said,  **  Let  a  boy,  any  boy^  be  adopted^  and  let  him 
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have  the  garden  and  choultry  of  Taadeavaidoo,*'  he  would  hare  expresfitotf 
himself  much  more  favorably  than  he  has  done  in  support  of  the  Record- 
er's decree ;  and  yet  I  believe  it  vt'ill  not  be  said  that  a  boy  adopted  under 
these  words  could  claim  more  than  the  Tandeavaidoo  estate* 

This  is  not  like  the  case  of  a  son  who  had  been  UBConditionaUy  adopt- 
ed by  a  man  in  his  life  time^a  son  so  adopted  would  have  been  heir  Ca 
his  adopting  father — but  the  adopter  might  have  made  a  special  agree- 
ment, settling  a  certain  proportion  of  his  property  on  the  boy  to  be  adopt- 
ed, and  retaining  a  right  to  dispoise  of  the  remainder  according  to  hl» 
own  pleasure. 


I  speak  here  of  property  which  a  man  holds  absolutely,  and<u  his 
and  if  wills  be  admitted  at  all,  ought  not  the  will  in  question  to  have  been 
construed  as  if  the  testator  in  his  life  time  had  adopted  the  complainant, 
having  stipulated  to  settle  upon  him  the  Tandeavaidoo  property  ? 

By  the  will  all  was  infieri^  and  the  complaiaant  might  have  refused  to 
be  addpted,  or  his  relations  to  give  him  in  adc^tion^  4f  they  were  not  con- 
tented with  the  terms.  If  the  power  of  making  a  will  be  denied  to  the 
Hindoo^  there  was  then  no  pretence  for  allowing  of  the  adoption  in  ques- 
tion. 

This  I  mention  because  the  right  of  a  Hindoo  to  make  his  will,  is  spo- 
ken of  in  the  report  as  doubtful.*  The  Recorder  however  admits,  that  a 
Hindoo  has  the  power  of  du-ecting  an  adoption — of  directing  it  in  writing 
— and  to  take  effect  after  his  death — ^that  is,  of  authorizing  it  by  will.  If 
the  right  of  making  a  will  be  doubtful,  because  it  may  be  '^tn  derogation 
of  the  rights^  of  inheritance^''  I  cannot  imagine  why  a  will  «hould  be 
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permitted  for  the  purpose  of  adoption — or  how  in  this  case  particularly^ 
the  will  was  suffered  to  operate,  seeing  thattfie  ^^  rights  of  inheritimc^ 
were  defeated  and  destroyed  by  it. 

Upon  this  part  of  the  case  it  appears  to  me  that  the  will,  if  admitted  at 
all,  ought  to  have  operated  throughout — and  if  it  was  thought  to  authorize 
an  adoption  of  the  complainant,  that  he  ought  not  to  have  been  declared 
entitled  to  any  property  except  that  which  is  mentioned  by  the  testator  in 
the  first  clause  of  his  will. 

Upon  the  subject  of  giving  an  only  son  in  adoption,  I  need  not  add  much 
to  what  1  have  said  immediately  after  the  8th  rule  which  I  ventured  to 
lay  down.  The  Recorder  indeed  seems  to  expect  that  the  law  as  to  such 
a  gift*  will  not  again  be  questioned. 

He  says«  '^Thef  complainant  was  indeed  an  only  son,  but  he  was  the 
only  son  by  a  younger  wife,  having  an  elder  brother  by  a  former  marriage 
living  at  the  time  of  his  adoption."  Again,  *'  He|  was  not  his  on/y,  or  eld- 
est^ son,  hut  a  younger  sonJ"'  It  thus  appears  that  no  such  point  was  raised 
before  the  Recorder — and  it  may  be  enough  to  say  that  his  opinion  had 
been  better  suspended,  until  the  question  had  been  fully  discussed. 

That  a  son  may,  after  a  man's  death,  be  adopted  to  him  in  virtue  of  a  powd- 
er given  in  his  life  time,  cannot  be  denied  or  doubted — but  I  have,  i  beliere 
already  set  forth  enough  to  prove  that  the  complainant  was  not  eligible 
to  adoption — that  he  was  disqualified  on  account  of  hia  age,  and  on  ac- 
count of  his  having  undergone  the  initiatory  ceremonies  in  his  own  natur 
ral  family — and  ako  admitting  the  exceptions  which  exist,  or  which  are 
said  to  exist,  that  he,  from  bis  relationship  to  the  adopter^  did  not  fait 
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within  any  of  them — that  he  was  to  be  judged  of  according  to  tke  general 
Tuki  and  that  by  it,  he  was  incapacitated  for  adoption. 

Another,  and  perhaps  a  stronger,  objection  is  now  to  be  urged  against 
this  decree.  The  Recorder  decided  that  a  boy  might  he  given  in  adop- 
tion,  without  the  consent  oihiR  father  expressed  or  impHed.  Nay,   he 

established  the  adoption,  after  having  admitted  that  there  was  not  any 
ground  upon  which  a  presumption  of  the  father's  consent  could  possibly 
stand,  after  having  declared  that  there  was  enough  to  exclude  the  pre- 
sumption of  any  such  consent. 

He  says,  **  it*  was  argued  indeed  for  the  complainant"  \\.  e.  the  adopt- 
ed son)  **  tiMt  the  consent  of  the  father  ought  to  be  presumed.  But  there 
appears  no  ground  for  this,  as  he  had  been  dead  several  years 
before  there  is  any  reason  to  believe  that  such  an  adoption  was  thought  of." 

From  this  it  would  appear  that  the  complainant's  Counsel  were  of  opi- 
nion that  the  father's  consent  was  necessary  ;  for  looking  to  the  facts,  their 
efforts  to  have  it  presumed  were  most  desperate. 

Tlie  Recorder  says  further  "  consideringt  that  the  son  given  by  the  wi- 
dow WITHOUT  the  consent  of  her  husband  was  not  his  only,  or  eldest,  but 
a  younger  son,"  and  goes  on  to  state  that  the  law  **  appears  to  be  involved 
in  same  doubt.'^ 

Here,  I  have  in  the  first  instance  to  observe  that  this  statement  is  con- 
trary to  the  fact ;  and  that  upon  the  fact,  I  intend  to  found  another  objec- 
tion to  the  Recorder's  decree.  The  boy  was  not  ''given  by  the  widow.** 
The  Recorder  himself  had  before  stated,  that  "  iul  'the  present  case^the 
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formal  gift,  as  appears  by  the  evidence^  was  by  the  elder  brother/' 
This  is  most  important — and  it  will  be  seen  that  the  right  of  an  elder  bro- 
ther to  make  a  gift  of  his  younger  brother  in  adoption  is  actually  asserted. 
I  lM>pe  I  shall  show  that  such  a  doctrine  is  unfounded — and  1  am  sure 
every  one  will  concur  with  me  in  thinking,  that  none  of  a  more  cruel,  or 
of  a  more  pernicious  tendency,  can  be  possibly  reduced  into  practice. 

If  we  admit  that  a  widow's  right  to  give  away  her  husband's  son  is  no 
more  than  a  matter  of  doubt,  we  may  nevertheless  ask  if  a  doubtful  law  can 
operate  to  the  disherison  of  an  heir  ?  The  Recorder  says,  "  But*  the  inva- 
lidity of  their''  (the  adopting  widow's)  **  act  has  been  argued  from  objections 
which  would  at  most,  if  established,  have  the  effect  of  turning  them  round 
to  proceed  to  another  adoption ;  or  if  that  were  not  now  practicable,  op 
vesting  the  property  undisposed  of  by  the  will  in  themselves 
as  the  widows  of  the  testator,  and  as  such  by  the  Hindoo  law  his  legal 
HEIRS  in  default  of  sons/'  He  had- before  said,  *'  thef  claim  of  the  widows 
is  subject  at  once  to  the  title  of  the  complainant,  and  to  that  set  vp  by  the 
defendants  for  an  unborn  son  ofJyah  Pillay.  Should  both  these  fail,  the 
widows  contend,  thai  as  widows,  they  are  entitled  to  the  undisposed  residue 
notwithstanding  their  particular  legacies.  And  that  this  is  so,  appears 
to  me  (generally  speaking)  alike  certain  upon  the  principles  of  both  codes 
— the  Hindoo  as  well  as  our  own." 


Thus  if  we  leave  the  son  of  Jyah  Pillay  out  of  the  question  we  have 
the  **  legal  heirs*'  disinherited  by  a  law  which  '*  appears  to  be  involved  in 
some  doubt.'\ 

But  is  it  involved  in  any  doubt  ?   That  opinions  of  Pundits  may  be  ob- 

■ 

tained, — that  texts  or  commentaries  may  be  found,  in  maintenance  of 
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any  proposition,  is  unqnestionable.  In  this  rery  case  there  were  ten  or 
twelve  Sastrees  examined  (upon  oath  as  I  presume)  on  each  side,  their 
answers  were  in  direct  opposition  to  each  other,  and  it  was  plain  that  there 
was  a  great  deal  of  corruption  among  them.    So  says  the  Recorder. 

I  am  not  aware  of  any  thing  in  the  Hindoo  law  less  contestable  than 
this,  that  a  woman  cannot  give  her  son  in  adoption  without  the  permission 
of  her  husband.  Vasishta  says,  *'  Let  not  a  woman  ^tW  or  accept  a  son 
without  the  consent  of  her  lord.7  Upon  this  Sri  Natha  Bhatta  observes^ 
'^  The  donation  or  acceptance  of  a  soa  by  a  wife  without  the  consent  of  her 
husband,"  is  what  ?  ''  is  invalid."  So  that  here  even  the  common  sub^* 
terfuge  of  ^'factum  valet''  is  taken  away. 

There  are  authors  who  go  almost  the  length  of  denying  the  mother's  re- 
lationship to  her  son.  Baudhyana  says,  ''  From  the  predominence  of  the 
virile  seed  sons  are  regarded  even  as  not  produced  of  the  womb.'' 

In  the  B/iarata  we  find,  ''The  mother  is  the  fosterer:  the  son  is  of  the 
Juther-^he  is  that  that  very  person  by  whom  produced." 


And  in  the  Vedas  (speaking  of  the  father)  it  is  said  *'  Himsejlp  t^  truly 
horn  a  son." 

AU  this,  whatever  else  it  may  be  worth,  certainly  goes  very  far  towards 
a  denial  of  the  mother's  right  to  give  away  her  son  without  the  father's 
copseAt.     And  Menu  frequently  expresses  himself  to  the  same  effect. 

Generally  speaking,  Jagmnnatha's  authority  is  received  by  the  Recorder 
with  sufficient  deference — but,  upon  this  particular  question,  our  Jurist 
seems  to  be  introduced  without  respect,  and  dismissed  without  cere» 
mony. 


•3 


%• 


0F  ADOPTIOIO  90a 

•  ■ 

9 

f  He  is  tlius  quoted  by  the  Recorder,  M'ho  adds  a  comment  of  his  own  j 
Jntimating  an  opinion,  somewhat  equivocal,  so  far  as  it  may  relate  to  tti« 
integrity  of  his  author. 

This  is  the  quotation — ''  Should*  the  man  be  deceased,  the  child  must  not 
1)6  given  hy  the  womauj  without  the  assent  of  her  husband  declared  before 
his  denthy  as  onoAiNED  by  a  special  text."  Here  follows  the  Recorid- 
/er's  comment ;  **  He,"t  Jagannatha^  **  omits  however  to  give  us  this  spBcial 
text^  or  to  say  where  it  is  to  be  founds  and  it  certainly  will  be  lookeik 
f  OR  in  vain  throughout  the  tphole  of  his  (Jagannatha's)worky  as  well  as- 
IN  every  other  printed  book  offlifidoo  law  to  which  we  have  access.'\ 

9 

The  Recorder  himself  had  before  given  a  quotation  from  Jagannathtr 
in  these  words  ;  **  Accordingly^  a  widow,  though  she  may  perform  acts  of 
religion  without  consent  previously .  declared  by  her  deceased  lord,  can- 
not without  such  consent  adopt  q  son  given;  for  the  text-of  Vasishta' 
EXPRESSES,  ^  LET  NOT  A  WOMAN  GIVE  or  acccpt  a  son  witliout  the  absent  of 
fier  lord,*  but  if  her  husband  asse^ited  s/i^  may  adopt  a  son  given.'' 

V. 

Here  then  is  the  Recorder's  own  authority  that  Jagannatha  had  actually ' 
cited  a  special  text  upon  the  subject — but  this  is  not  all ;  for  in  his  work, 
and  in  every  other  printed  book  upon  the  subject  there  are  many  such  texts 
iQ  he  found. 

-  Jn  Jagannatha^ s  work  I  find  the  following  texts  I  quote  from  the/o/ia 
edition. 

Page  32Q  from  Yajnyawalcya : — "That  son,  whom  his  father,  or  his  moi 


•  P,  120.  t  Pp-  129, 130;  J  p.  121. 

A  a  .    . 


V  •  .   -      .' 


«  ••  •  4 


210  OF  ADOPTIOIfr 

theVj  with  her  husband* s  assent j  gives  to  another,  shall  be  considered  ds  a 


«on." 


Pagt  321  from  the  Precasa  : — ^*  Let  not  a  tcoman  give  a  son  without  the 
assent  of  her  lord'^ 


r 
f 


-  Page  337  from  Menur:-^'^  He,  whom  his  father,  or  mother,  with  her  hus^ 
hand's  tissenti  gives  to  another  as  his  son,  provided  that  the  donee  have  no 
issue,  if  the  boy  be  of  the  same  class,  and  affecftiotaately  disposed,  is  con-- 

i^idered  as  a  son  given,  the  gift  being  confirmed  by  pouring  water." 

« 

Page  339  from  Culluckhabatha : — **The  father  and  mother  should  make 
the  gift  with  mutual  consent." 

r 

Page  339  from  Vachespati : — ^*  Adoption  is  only  vaiid^  if  the  ^ft  be  made 
by  both  parents.'^ 


Page  340  in  a  note : — ''«Accordin|f  to  Vachespati  Misra^  the  text  should- 
be  thus  interpreted,  nor  let  a  woman  give  a  son  unless  with  the  assent  of  her 
lardy  nor  accept  one  under  any  circumstances.'' 

Page  350  from  the  Aditya  Purana: — "  The  filiation  of  any  but  a  son  le- 
gally begotten,  or  given  in  adoption  by  his  parent Sj  is  a  part  of  the  ancient 
law  abrogated  in  the  Call  age/' 

All  these  texts,  as  well  as  the  text  quoted  by  the  Recorder,  are  to  be  ^ 
found  in  that  part  oi  Jagannatha's  work  which  treats  of  adoption. 

There  are  indeed  special  cases  to  which  1  shall  advert,  and  in  which 
it  is  saidf  that  a  woman  may  give  away  her  son  without  the  consent  of  her 
husband — ^but  the  case  before  the  Recorder  was  not  one  of  them^  and  k# 
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lias  given  a  very  sufliciei^t  r^aso^  to  convince  as  th^  it  ouo;ht  generallj' 
tQ  be  otlierwisjBf 

He  says,  ^'  Ji*  certainly  seems  unreasonable  that  the  widow  should  have 
it  in  her  power  without  the  previous  coiisent  of  her  husband  to  do  an  act  by 
v^hich  his  ceremonies  maybe  affected.  For  the  elder  sons  n)ay  die;  ia 
vhich  event,  tkp  son  to  biegiyen  ifi  adoption  becomes  an  important  mem- 
l>er  .of  the  father^s  family.  Nor  can  it  be  denied  that  there  appears  great 
weight  of  aulhoritjf  in  the  digest  and  commentary  aga|lnst  the  v^r 

^IDITY  of  such  an  ATTEMPT," 


/ 


The  Recorder,  with  reference  to  the  case  before  him,  says,  "  Thef  £'f- 

fteral  rule  is,  that  the  consent  of  both  parents  to  the  giving  cls  well  as  tg 

* 

t^e  receiving  pi  adoption^  is  r^uisite. 

I  shall  observe,  by  the  way,  that  if  this  bp  so,  we  mi^ht  have  expected 
to  hear  how  the  case  t)efore  hio^  formed  ai^  exception. 

He  goes  0IJL-T-."  It  is  so  laid  down  by  Vusishta  whose;  opinion  is 
SUPPORTED  BY  MANY  OTHER  TEXTS  in  Mr.  Colcbrookes  book — a^d  JA- 
GANNATHA,  in  reviewing  them  m^l,  observes  that 'in  requiring  a  joint 
relinquishment  on  the  part  qf  both  parents^  the  texts  of  sages  are  liable  to 
no  reproach^'  tl^ou^h  the  reason  of  the  observation  applies  rather  to  th^  ne- 
cessity of  the  mother  s  consent  co-operating  with  the  father  s^  in  order  to 
falidale  the  gift*  J^l^e  ri^asc^n  (he  adds)  is  '  that  it  is  not  admitted  t|iat 
one  shall  he  father  to  a  son  ^iven,  and  the  wife  of  another  j  his  mother."' 

I'his  |:ea30i|  of  Jagannat/ia^  ai^  ij;  applies  to  thp  theory  of  adoption^  is 
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intelligible  and  satisfactory — but  the  Recorder's  reason  I  cannot  so  wetf 
comprehend.  It  must  be  recollected  that  he  was  establishing  the  adop^ 
tion  of  a  boy,  who  had  been  given  without  the  consent  of  his  father — and 
he  tells  us  that  the  **  reason  of  the  observation  he  speaks  of,  applies  to  Aie 
necessity  of  the  mother's  consent  co-operating  with  the  father's  in 'order 
to  validate  the  gift."  This  cannot  possibly  have  any  meaning,  if  it  does  not 
admit  that  the  father's  consent  is  necessary  to  the  gift  of  his  son  in  adoption 
^— and  yet  in  the  case  then  t>efore  the  Recorder,  he  validated  the  gift,  admit-* 
ting  that  the  father's  consent  neither  had  been,  nor  could  have  been,  obtained; 

I  am  unable  to  conceive,  as  the  father  had  never  consented,  how  the 
mother's  consent  could  have  co-operated  with  his;  or  how  one  canco-ope^ 
rate  with  another  if  there  be  but  one  party  to  the  transaction.  If  the  lie^ 
cessity  of  the  father's  assent  be  assumed,  it  will  make  sense  of  the  Re-) 
corder's  remark,  and  it  must  necessarily  follow,  that  the  adoption  of  Fe- 
rapermal  Pillay  was  illegal  and  void. 


We  have  been  further  told  that  no  such  special  text  as  that  alluded  ta 
T)y  Jagannatha,  is  to  be  found  in  any  printed  book  of  Hindoo  law  to  which 
WE  HAVE  ACCESS.     The  Recorder  himself  quotes  the  Dattaca*  (which  h^ 

calls  the  Datta)  Mimansa.     ^  ^ 

» 

From  the  Dattaca  Mimansa  I  take  the  following  quotations; 

**  Accordingly  Vasishta  ordains,  Met  not  a  woman  either  give  or  receive 
a  son  in  adoption :  unless  with  the  assent  of  her  husband.''*  ^ 

»  .  *  '  • 

'    "  From  this  the  incompetency  of  the  widow  is  deduced,  since  the  assent 

of  HER  husband  is  impossible  J 
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«*  If  it  is  contended  then,  that  she  may  adopt  a  son  ttith  the  assent  of 
her  kinsmen  even;  it  is  wrong:  for  the  term  *  Husband'  would  become  in-; 
^iefinite,  and  the  purpose  would  not  be  attained.  Now  the  purpose  of 
the  hnsband^s  sanction  is,  that  the  filiation  as  son  of  the  husband  may  be 
complete,  even  by  means  of  an  adoption  made  by  the  wife." 

*'  Since  the  masculine  gender  is  here  used,  the  gift  o^asnn  Sy  a  woman, 
is  prohibited, — accordingly  Vasishta  says,  *  let  not  a  woman  either  give  or 
accept  a  son'  and  her  independency  is  not  ordained.^^ 

*  -  • 

**  With  the  husband^s  assent^  a  woman  also  is  competent ; — accordingly 

« 

Vasishta  adds,  *  unless  with  the  assent  of  her  husband.' 


)    99 


**  Whom  his  mother  or  his  father  gives."  Yajnyawalcya.  "  Hismother 
or  father  gives."  Menu.  **  As  for  what  is  contained  in  these  passages  as  iji^ 
timatinfr  the  equality  of  Jather  and  mothery  that  is  Merely  with  refer- 
ence TO  THE  ASSENT  OF  THE  HUSBAND." 

^  "  It  must  not  be  argued  that  thus,  the  gift  of  her  son  by  a  widow,  though 
during  the  season  of  calamity  could  not  take  place  on  account  of  the  impost 
sibility  of  the  assent  of  her  husband ;  analogous  to  her  incapacity  to  adopt. 
For  by  referring  to  the  instance  recorded  of  Galava^  such  gift  may  be  infer* 
red  as  legal — and  the  singular  number,  indicating  the  independence  of  ana* 
ther  is  used.'*  * 

* 

-  This  we  must  observe  is  an  excepted  case,  and  we  are  told  that  the  sin- 
^ilar  number  is  used  to  indicate  independence  in  the  particular  instance. 

'*The  husband  singly  even,  and  independent  of  his  wife,  is  competent* 
to  give  a  son." 

I  have  now  shown  that  there  are  special  texts  in  abundance  to  prove  tha^ 


/ 
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a  woman  cannot  give  the  son  of  her  husband  in  adoption  without  bis  as- 
sent— and  that  such  texts  are  to  be  found  in  the  work  o(  J ao-annatha^  and 
in  a  book  which  was  quoted  by  the  Recorder  himself.  Further  1  do  not 
think  it  necessary  to  go. 

It  is  said  in  the  Dattaca  Mimnnsa^  that  in  the  season  of  calamity ^  ^  widow 
may  give  away  her  son— but  this  is  put  upon  the  footing  of  urgent  neces- 
sity;  and  coupled,  the  husband  being  dead,  with  the  impossibilitif  of  ob- 
taining his  assent.  And  in  the  Dattica  Chandrica  we  find,  **  But  by  a 
woman  the  gift  may  be  made,  with  her  I^tisband's  sanction^  if  he  be  alive  ; 
or  even  without  it^  if  he  be  dead,  have  emigrated^  or  entered  a  religious  or-r 
der.  Accordingly  Vasishta,  *let  not  a  woman  either  give  or  recei^;^  ^ 
soit;}  unless  with  th^  assent  of  her  husband.' '' 

It  is  here  obvious,  that  the  law  as  laid  down  by  Deyanda  Bhatta^  i^ 
directly  contradicted  by  the  authority  M'hich  he  adduces  in  its  support^ 
From  a  general  and  peremptory  prohibition  such  as  this,  we  cannot  pos^ 
ilibly  infer  the  ri^ht  in  a  wom^n  to  |nake  the  gift,  even  if  |;ier  husband  b^ 
dead^  unless  his  assent  had  be^n  obtainec|  in  his  life  time. 

The  same  author  a^ain  say^,  "  Now,  if  there  be  no  prohibition  even, 
there  is  assent;  on  account  of  the  maxim  'the  in':(*£NTION  of  another  noi 
prohibited,  is  sanctioned' " 

.  As  to  this  maxim,  it  is  enough  to  say,  that  intention  to  do  a  thing,  im* 
plies  an  assent  to  its  being  done — and,  if  an  intention  be  manifested,  nq. 
prohibition  being  subsequently  expressed,  thp  act  may  welJ  be  ^aid  Xq 
l^ave  been  sanctioned* 

In  the  first  case  therefore,  the  authority  relied  upon  by  Devanda  Bhdtta 
is  against  his  doctrine.      And  in  the  next,  his  maxim  does  not  dispense 
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mth.  the  assent,  which  is  said  by  others  and  admitted  even  by  himself^  to 
be  necessary. 

The  Recorder  seems  to  have  assumed,  that  a  woman  may  give  a  son> 
although  she  cannot  receive  one  in  adoption,  without  her  husband's  autho- 
rity. There  is  not  any  foundation  that  I  have  been  able  to  discover  for 
such  a  dit»tinction — giving  and  receiving  are  generally  spoken  of  together; 
and  whenever  they  are  so  mentioned,  they  are  put  upon  the  same  footing. 

Tlie  Recorder  says,  "  Hence*  it  may  be  inferred^  what  appears  confirmed 
hy  opinions  of  living  Hindoo  lawyers^  and  by  every  case  of  the  kind 
WE  are  acquainted  with,  that  the  consent  of  the  husband  is 

INDISPENSABLE  TO  ADOPTION  INTO  HIS  FAMILY." 

He  had  before  said,  ^^  /of  constitute  adoption  the  consent  of  the  naturau 
parent,  is  as  requisite  as  the  acceptance  of  the  adopting  one." 

Now  this  is  quite  enough  to  convince  us,  that  the  consent  of  a  husband 
is  indispensable  to  thegi/t  of  a  son  out  of  his  family,  unless  it  can  be  showa 
that  a  woman  has  the  right  of  giving,  although  she  has  not  the  right  of 
receiving,  a  son  in  adoption — and  the  Recorder  has  informed  us  that  the 
consent  of  the  natural  parent,  is  as  requisite  in  the  one  case  as  in  the  other. 

I  may  now,  I  think,  safely  say,  that  for  the  purpose  of  overthrowing  this . 
doctrine,  nothing  more  than  the  arguments  which  have  been  adduced  in 
its  support,  can  be  necessary. 

A  commentator  on  the  Mitacsliara  (Balam  Bhatla)  has  indeed  said 
that  ^*  a  woman's  right  oi  adopting,  as  well  as  of  giving  a  son,  is  com* 
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Ition  to  the  widow^  and  the  wife.  This  is  too  nonsensical  for  refirtationr 
By  putting  the  wife  upon  a  footing  with  the  widoWy  he  must  mean  (if  he 
means  any  thing)  that  a  wife  has  the  right  in  the  life  time  of  her  hushand^ot 
giving  a  soa  out  of  his  family,  or  of  taking  one  into  it,  tvithout  his  consent , 
He  places  the  wife  and  the  widow — the  giving  and  the  receivings  upon  one 
footing.  They  must  all  therefore  stand  or  fall  together.  Now  by  every^ 
1#ook,  by  every  decision,  by  every  living  authority,  by  the  Recorder  of 
Madras f  we  are  taught  that  a  woman  cannot  adopt  a  son^  without  the  per^ 
mission  of  her  husband — that  his  permission  is  a  sine  qua  non — and,  with** 
out  his  permission,  that  an  adoption  cannot  be  valid* 

"  I  have  spoken  to,  and  had  the  opinions  of,  several  Pundits  upon  thi^ 
subject.  There  is  not  one  who  did  not  (upon  general  principles)  treat  the 
claim  of  a  woman  to  give  away  her  son  in  adoption  without  the  assent  of 
hef  husband,  as  an  unheard  of  and  monstrous  proposition. 


* 

u 


The  Recorder  says,  "  The*  Pundit  of  Bombay  thinks  that  if  either  of 
the  parents  be  dead,  the  consent  of  the  other  is  sufficient." 

t 

_  _  • 

This  Pundit  appears  to  have  tliought  in  a  case  vrhich  was  depending 
before  the  Court  of  Bombay — his  opinion  is  therefore  to  be  suspected — 
grid  the  Madras  Recorder's  experience  yras  sufficient  to  assure  him  that  a 
dozen  or  a  scoref  of  such  Doctors  might  be  procured,  willing  to  vouch  for 
the  orthodoxy  of  any  doctrine — divided  for  the  purpose  of  confronting^ 
e^ch  other,  ox  united  by  bribery  in  a  league  againsj;  the  truth. 

Jle  ought  surely  to  have  cast  such  an  opinion  aside — (and  I  now  suppose 
what  the  Bombay  Puiidit  said  to  have  amounted  to  an  opinion)— for  in  ano- 
ther  place  the  Recorder  dieclarcs,  *•  considering^:  the  influence  of  money  over* 

•  p.  131.  t  P.  93.  J  P.  96. 
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t^ose  M'ho  were  likely  to  be  applied  to  as  interpreters  of  the  Hindoo  law 
on  the  spot,  1  thought  it  my  duty,  very  early  in  this  cause,  to  be  laying 
myself  out  for  information^  concerning  the  points  that  have  been  agitated 
in  it,  as  well  from  the  highest,  as  from  the  least  suspicious^  sources  ;  by  re- 
sorting to  the  records  of  Government,  in  cases  of  a  like  nature,  and  to  the 
learned  at  a  distance,  having  no  connection  with  the  parties,  or  knowledge 
of  the  existence  of  stich  a  case.'* 

It  must  be  admitted  that  this  was  a  very  provident  precaution — but  tha 
principle  ought^  I  should  think,  to  have  excluded  the  Puffdit  of  Bomha^ 
as  authority. 

I  have  already  said  all  that  seems  to  me  necessary  on  this  subject.  The 
;rule  by  which  an  iQdividual  may  act  in  a  particular  case,  ce^ainly  does 
^ot  constitute  law — ^but  in  the  cause  between  Gowrbullub  v.  Jugemotper" 
faud  Mitter  Sf  ah  it  appeared  in  evidence  that  Rajah  Rajebullub  had  se- 
lected a  boy  to  be  adopted  as  his  soh.  That  the  father  of  this  boy  had 
consented  to  his  adoption  by  the  Rajah ;  and  died  before  a  gift  of  the 
child  had  been  actually  made.  The  father's  death,  as  the  Rajah  was  ad« 
vised  (and  he  was  likely  to  have  the  best  advice)  put  an  end  to  the  pror 
ceeding.  The  child,  as  it  was  thought,  could  not  be  adopted  by  the  jRa- 
jah,  because  its  father  did  not  live  to  make  the  gift  of  his  son. 

Whether  or  npt  the  mother  of  thi^  boy  survived  her  husband  did  not 
Ttppear — and  we  do  not  know  therefore,  that  the  consent  of  a  fajther  thus 
given,  migirt  not  have  beei)  8ufl|cient  authority  for  the  widow  to  act  iipQa 
^fter  his  deatb. 

^    It  might  indeed,  have  been  l»el;^  after  all,  that  a  father's  desire  while  he 
^imself  lived|  to  g^ive  away  his  son,  did  not  amount  to  an  assent  upon  h^^ 
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part,  that  his  widow  should,  after  his  death,  so  dispose  of  the  child.  It 
did  howei'er  appear,  that  the  boy  so  selected  for  adoption  had  elder  bro* 
thers.  The  Rajah's  wish  to  adopt  him  is  unquestionable, — and  itwascer- 
tainty  much  desired  by  the  family  that  this  child  should  be  adopted  aa 
the  Rajalis  son ; — yet  it  does  not  seem  to  have  occurred  to  any  body,  ths^ 
his  elder  brother  had  a  right  to  dispose  of  him  in  adoption. 

In  the  case  decided  by  the  Recorder  of  Madras,  I  have  hitherto  sup^ 
posed  that  the  widow  (his  mother)  had  given  the  complainant  to  be  adopt- 
ed ;  and  objected  to  her  having  done  so,  because  slie  had  not  had  her  hus- 
band's assent  for  the  purpose.  I  now  object  to  the  establishment  of  tlu4 
adoption,  because  the  boy's  mother  did  not  give  him  away^  either  with,  or 
without  the  assent  of  her  husband. 

As  to  the  necessity  which  exists  for  the  parent  being  an  acting  party 
^hen  a  son  is  given  in  adoption,  I  refer  to  the  Recorder  s  authority.  He 
says,  "  The*  only  indispensable  parties  to  adoption  appear  to  be  the  pa-^ 
rents  on  either  sidCy  or  the  survivor  or  their  representatives — a  fit  and  proper 
i>oy,  and  perhaps  a  priest" — again,  "Tlie  o/>era/ii;^  part  of  the  ceremonj 
seems  to  be  giving  and  receiving.'' 

What  is  meant  by  "  their  representatives^''  I  do  not  know.  A  mother 
may  be  said  to  be  the  fathers  representative — but  I  am  certain  there  i^ 
not  any  thing  written  from  which  it  can  be  inferred,  that  the  gift  by  a/a- 
iher  himself  if  he  be  alive,  can  be  dispensed  with — or  that  the  gift  by  a 
another  herself  can  be  dispensed  with,  if  she  be  authorized  by  her  husband 
to  give. 

As  to  the  fact,  the  Recorder  says,  **^  Itt|  the  present  case^  the  formal 

•  p.  117.  t  P.  128^ 
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gifty  as  appears  hy  the  evidence^  was  by  the  elder  brother.  The  father 
heing  deadj  and  the  mother  not  attending,  in  her  absence^  the  elder 
brother  attended  the  assembly,  and  signed  the  deed  of  adoption,  which  runs 
in  the  iiame  of  the  family.  Upon  these  facts,  1  think  the  Court  is  bound 
TO  presume  the  consent  of  the  mother.  She  was  living  at  the  time,  and  on 
the  spot-  Jt  appears  from  the  pleadings  and  evidence  in  the  cause,  that 
adoption  was  a  thifig  that  had  been  much  in  agitation  among  the  parlies^ 
and  was  a  measure  which  the  Defendants  thought  themselves  interested 
to  prevent.  Had  the  consent  of  the  niother  been  tvanting,  it  could  have  ap^ 
peared  to  the  assembly^  as  the  want  of  the  consent  of  the  Defendants  ap- 
peared, and  the  Defendants  would  have  been  able  to  have  shoivn  it  in  evi^ 
dence.    The  Court  therefore   takes   the   mother   to  have  con- 

JPJBNTEP." 

We  are  taught  by  daily  experience  ,that  men  come  to  different,  and  even 
opposite,  conclusions  from  the  same  facts.  There  is  .nothi^g  therefore, 
povel  in  the  extravagance  of  deductions — but  from  this  statement  I  do  not 
jsee  how  reason  can  infer  the  mother's  consent. 

It  appears  from  the  pleadings  and  evidence  **  that  adoption  was  a  thinj; 
that  had  been  much  in  agitation  among  the  parties."  It  may  have  been 
r&o,  but  how  does  this  ^cnaonstrate  the  mother's  consent? 

That  the  subject  ^*  had  been  much  in  agitation  among  the  parties"  ge- 
perally ;  must,  ^  presume,  have  been  proved  by  satisfactory  evidence  of 
particular  instances.  Ji  it  had  appeared  that  upon  any  one  occasion  the 
mother  had  expressed  her  consent,  her  sentiments  upon  the  subject  could 
pot  any  longer  have  been  left  to  an  inference.  Taking  it  then,  as  we  must 
take  it,  that  there  was  not  any  proof  of  her  ever  having  made  a  declara- 
]tion  of  her  mind  relative  to  this  adoption,  although  it  '^  was  a  thing  that 

Bb  2 
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had  been  much  in  agitation  among  the  parties/"  I  dtf  not  know  tb«  rtila 
in  dialectics  by  which  we  can  be  justified  in  supposing  that  sbe  consent^ 

ed  to  a  gift  of  her  son  in  adoption. 

I  never  before  heard  of  the  vicarious  gift  of  a  child  in  adoption — and  wd 
have  a  full  admission  that  an  indispensable  party^  the  surviving parent^y9%9 
not  present  at  the  ceremony.  Was  her  representative  present  ?  No  sucb 
thing.      This  gift  was  made  by  the  elder  brother — and  he  could  not  have 

9 

appeared  as  a  representative  without  a  production  of  his  authority  from 
the  party  whom  he  was  alleged  to  have  represented.  How  he  came  to  be 
accredited  as  a  proxy  we  are  not  informed,  and  1  cannot  conjecture. 

This  agent  did  not  act  in  the  name  of  his  principal.  He  took  upon 
himself  to  convey  away  his  younger  brother  in  the  futme  of  tlie  family^ 
By  what  then  was  the  Court  bound  to  presume  the  mother's  cogent  1  From 
what  was  the  Court  justified  in  taking  her  to  have  consented  ?    The  answer 

is,  FHOM  H£R  ABSENCB. 

There  is  not  a  tittle  of  evidence  to  show  her  consent, — and  enough  io 
convince  us  that  it  <:ould  not  be  proved. 

She  herself  ought  to  have  given  away  the  boy  in  adoption,  and  1  tak* 
for  granted  that  she  would  have  given  him,  if  sbe  had  been  consenting  to 
the  gift.  Why  did  she  not  officiate  op  the  occasion?  There  is  no  reason 
assigned  for  her  absence.  She  was  an  indispensable  party-r-***Af  was  liv^ 
ing  at  the  time  and  on  the  spoty' — and  as  she  did  not  attend,  it  appears  to 
me  that  her  imprisonment,  rather  than  her  consent,  ought  to  have  beea 
inferred. 

If  we  get  over  a  want  of  the  father's  assent—and  a  want  of  the  mother* 
•  -which  I  conceive  to  be  impossible, — if  we  suppose  that  in  tb 
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<!ase  the  boy's  condition  was  to  be  bettered  by.  his  adoption, — if  we  lose 
sight  of  the  mischiefs  which  must  follow  the  introduction  of  novd^ties  and 
anomalies  into  the  law ;  we  cannot  but  be  struck  with  the  pcrniciousness 
of  this  particular  principle,  which,  if  brought  into  precedent,  may  be  so 
easily  applicable  to  the  purposes  of  cruelty  and  fraud. 

'^  As*  to  the  idea,''  says  the  Recorder,  "as  to  the  idea  of  the  executors 
themselves  adopting,  as  was  contended  for,  by  virtue  of  the  will,  it  is  too 
preposterous  to  be  entertained  for  a  moment,  upon  any  principle  of  Hin^ 
doo  law." 

Perhaps  it  may  be  so — but  why  ?  Because  all  authorities  concut  in  say* 
ing  that  the  widow,  duly  authorized,  is  the  person  to  adopt.  Now  whether 
it  be  necessary  or  not,  for  a  husband's  consent  to  be  obtained  in  order  that 
the  widow  may  be  enabled  to  give  her  son  in  adoption,  there  is  not  a  sia« 
gle  authority,  of  any  description,  to  be  found  which  goes  so  far  as  to  sanc- 
tion the  gift  of  a  child  (I  speak  of  adoption  in  the  Dattaca  form)  the  wi-^ 
dow  being  alive,  by  any  person,  herself  only  excepted — and  until  the  case 
in  question  came  before  the  Recorder  of  Madras^  I  believe  it  never  was 
affirmed,  the  widow  being  dead,  that  the  child  of  her  husband  could  be 
given  in  adoption  by  any  person,  or  under  any  circumstances. 

If  a  husband  be  dead — if  he  have  departed  from  the  country, — if  he  be 
incapacitated  by  insanity — or  if  he  have  incapacitated  himself  by  a  religi- 
ous vow,  and  by  having  renounced  all  secular  concerns — then  it  is  said, 
that  a  wife  may,  if  pressed  by  irresistible  necessity ^  dispose  of  a  son  without 
the  previous  sanction  of  her  husband.  These  are  excepted  cases — the  doc* 
trine  is  not  universally  received — and  it  is  strictly  confined  to  times  ojca-- 
lamity — but  all  the  Pundits  declare,  that  in  an  ordinary  case,  it  is  abso* 
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lately  absurd  to  say  that  a  widow  has  any  right  to  dispose  of  Her  hnsbandlf 
pon,  if  she  had  not  previously  had  his  assent  for  the  purpose. 

It  must  be  admitted  that  the  testator,  by  his  appointment  of  executors, 
proved  his  confidence  personally  in  them.  In  point  of  Hindoo  law,  I 
venture  to  say  it  cannot  be  shown,  that  an  elder,  has  a  better  right  to  give 
his  younger,  brother  in  adoption,  than  an  executor  has  to  receive  a  son  in 
adoption,  on  account  of  his  testator.  They  are,  in  truth,  equally  unau- 
thorized by  the  law— but  in  reason  and  humanity  it  certainly  would  not 
be  so  preposterous  to  let  the  executor  adopt,  as  to  tolerate  the  gift  of  ^ 
younger,  by  an  elder,  brother  in  adoption.  In  the  one  case  there  cannot 
he  any,  and  in  the  other  there  is  every,  motive  to  abusq^ 

•  % 

% 

If  consent  of  the  mother  be  necessary,  (and  it  seems  to  be  admitted,  as 
well  as  denied,  that  it  is  so)  her  presence,  in  an  officiating  capacity,  would 
at  least  have  afforded  the  best  evidence  of  her  consent.  Upon  this  occa^* 
sion  she  was  absent  from  the  ceremony — her  absence  was  not  in  any  man* 
ner  accounted  for — there  was  no  proof  whatever  of  her  having  empowered 
the  elder  son  to  act  upon  her  behalf — he  did  not  even  profess  so  to  act. 
All  this  time  the  mother  herself  was  living  and  on  the  spot.  What  then 
was  this  but  a  gift  of  the  boy  by  his  elder  brother?  This  is  indeed,  what 
it  was ;  and,  being  so,  what  has  been  justified  by  the  Recorder. 


I  •  •  ■» 


The  mother's  consent  would  not  at  all  have  removed  the  objection — b? 
there  was  no  reason  to  presume  that  she  had,  and  good  reason  to  beKe 
that  she  had  not,  consented — yet  this  is  not  all,  nor  the  worst, 

The  Recorder  says,  **  the*  Pundit  of  Bombay  thinks  that  if  either  q; 
parents  be  dead^  the  consent  oj  the  sw^ivor  is  sufficient;  upon  fvhic 

•  p.  131, 
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Recorder  of  the  settlement  puts  a  quere  founded  upon  further  enquiries^  and 

DIRECTLY    APPLICABLE    TO    THE    CASE    BEFORE  US.  WHETHER    WHER£ 

THE    SURVIVOR    IS    THE    MOTHER,  THE  CONSENT  OF  THE  ELDER  BROTHER 

ALSO  SHOULD  NOT  CONCUR."  The  quere  was,  I  suppose,  put  to  the  Shas- 
trees  of  Poonah.  Of  its  applicability,  I  must  be  permitted  to  doubt — but 
let  that  pass  for  the  present.  The  Recorder  proceeds — "  And*  if  the 
Shastrees  of  Poojiah  may  be  depended  upon,  they  7iot  only  warrant  the  no- 
Hon  of  Sir  William  Syer\  but  give  a  reason  founded  in  the  true  spi- 
rit OP  THE  HINDOO  L4W,  that  secms  to  establish  the  representative  cJta* 
racter  of  the  elder  brother  for  the  purpose  in  question.     If  both 

parents    be    DEAD    THE    CHILD    MAY    BE    GIVEN   BY  THE  ELDER  BROTHEB 

ONLY.     To  which  they  add  for  a  reason  in  the  form  of  a  quotation — THE 

£LDER  BROTHER  IS  THE  FATHER  REVIVED." 

We  are  not  told  what  notion  of  Sir  William  Syer's  ivas  warranted  by 
this  opinion,  but  I  very  much  doubt  of  its  being  a  sufficient  warrant  for 
any  notion  that  any  man  ever  yet  entertained. 

It  strikes  at  the  very  root  of  justice,  and  lays  the  mosl  solid  foundation 
upon  which  interested  iniquity  can  be  erected.  To  sanction  such  a  ter- 
rible  usurpation  we  may,  1  trust,  expect  something  better  than  **  the  forin 
of  a  quotation."  We  may  at  least  expect  to  know  the  author  from  whom 
it  is  taken — to  be  satisfied  that  he  is  of  the  most  unquestionable  credit- 
to  see  that  this  dictum  is  applicable  to  this  particular  point,  and  to  have 
an  opportunity  of  comparing  it  with  its  context.  If  after  all  we  shall  be 
satisfied  that  ''the  elder  brother  is  the  father  revived"  it  will  still  require 
much  to  convince  us,  that  he  may  therefore  give  his  younger  brother  away 
in  adoption. 

But  this  is  **  a  reason  founded  in  the  true  spirit  of  the  Hindoo  law  HT   A#- 

f  P.  192.  t  At  that  time  Recorder  of  Bombay. 
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ter  its  existence  had  been  proved  it  would  have  been  soon  enough  to  spea( 
in  its  commendation.  We  must  recollect  that  Jagannatha  was  charged 
with  having  omitted  to  point  out  where  his  special  text  was  to  be  found— f 
this  too,  after  the  publication  of  his  book  in  which  many  such  special  texts 
were  collected ;  and  rendered  the  more  conspicuous,  although  not  the  morQ 
intelligible,  by  h^s  comments. 

Jagannatha  was  well  known  as  an  author.  His  moral  character  was( 
tiiiimpeached,  and  I  believe  unimpeachable.  JHis  reputation  was  at  stake. 
It  would  have  been  lost  by  the  detection  of  a  fraudulent  reference — and 
he  could  not  possibly  have  had  a  motive  for  misleading  his  reader^ — but 
>^hat  are  we  to  say  of  the  Poonah  Shastrees  ?  Their  ntimes  are  not  dis-* 
^<;losed.  They  were,  I  presume,  in  point  of  character,  upon  a  par  wit^ 
those  of  whom  the  Recorder  had  spoken.  They  may  have  been  equally 
eelfish  or  corrupt.    Are  they  then  to  b^  implicitly  relied  upon  ? 

Let  it  nqt  be  forgotten,  that  if  their  opinion  had  be^n  law,  it  never  coul^ 
have  applied  to  this  question.  The  Recorder,  I  admit,  has  said  that  ^^  it 
is  directly  applicable  to  the  case"  before  him — but  the  case  before  him 
yf^^  one  wherein  the  mother  was  alive — and  the  answer  given  by  the 
Poonah  Shastrees  was  founded  upon  the  supposition  of  both.parentf  being' 
^ead. 

•  •  •  ■ 

There  is  besides  something  extreme^ly  suspicious  in  this  declaration  of 
^he  Poonah  Shastrees.        Poonah  is  not  far  from  JSombay — and  it  must  b^ 

« 

supposed  that  a  cause  was  depending  at  Sombat/y  out  of  which  the  inter* 
rogatory  of  Sir  William  Si/er  arose.  The  answer  does  not  at  all  corres-^ 
pond  tq  the  question,  but  the  Shastrees  probably  returned  that  whiclf  yr^9 
|)est  suited  to  the  ca^e. 

The  question  was,  "  Whetljer,  where  the  survivor  0  the  motJ^Ti  thf 
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sMbr  br&ihir  al^o  ^AtmA?  nol  dmeter 7*  Thie  answfr  ft  ^  i^ 
dead  the.  ekUd  puj^' he  given  hy  the  elder  brother  ^kfyJ^^ 
B  reasoii  *'  ia  the  form  of  a  quotation." 


If  this  answer  be  not  given  as  applicable  to  the  secular  authority  of  ai» 
^der  brother,  it  cannot  be  at  ail  to  the  purpose.  Jf  it  is  to  have  such  an 
application,  I  can  only  say  that  I  never  met,  or  conversed  with' any  one' 
who  ever  did  ni<eet,  a  single  passage  in  support  of  it^  in  t\m  books  of  Hin^' 
d(Hk  lawl  It  is  indeed  contrary  to  the  sense  and  substance  of  all  Hindoo 
law-*^nor  is  there  any  thing  to  be  found  upoqt  record^  from  which  such  9^ 
ppiHt  can  possibly  b^  extracte^f 

V 

Many  passages  importing  that  the  eldest  son  is,  in  a  reli^ous  point  ot 

....  •    •      «• 

^6w,  considered  as  the  rep^es^ntative  of  his  father,  are  to  be  found,— I^ 

^ave  quoted  several  of  them.     It  is  even  said  that  the  fathjcr  '^  Himself  if^ 

fruly  horn  a  son.''    This  however,  is  expressly  with  relation  to  spiritual 

pffices.     It  IS  no  where  said  that  the  eldest  soil  has  a  right  to  exercise 

paternal  authority  oyer  hip  brethren.    Thie  contrary  is  every  whene  affirihr^ 

*  .  ■  ■  •       ■ 

pd.     He  may  manage  the  estate  during  the  minority  of  his  younger  bro* 

thers,  as  their  mother  may  manage  during  the  minority  of  all — but  they  are* 
perfectly  independent  of  each  other.    This  is  laid  dopn  by  all  text  wri-' 
^ers,  admitted  by  all  commentators,  and  established  by  the  practice  of 
jeyery  day.     It  is  among;  the  few  principles  in  which  yr^  find  universal  ac- 
quiescence* 

ft 

V 

But  supppsing  this  jargon  not  to  have  been  of  the  PoonaA  manufacturte  j ' 
v—supposing  every  page  of  every  law  boo|c  to  state  that  "the  eldest  brother 
^  the  father  reVifed."    Where  is  it 'laid  d«wii  that  his  younget  brdtHef 

pwiy:  be  giyefti  away  by  him^  in  adoption  ?   What  mightbe  tbt  ton^ex^jii^  ^ 

..     '      ■  ^  ,  . 

pf  this  pnonnoys  proposition  ? 


^ 
I 


I 

j 
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I  shall  reqnote  the  Recorder^    He  says,  ''  Adaption*  d$eompUtel§  trans^ 
fer%  him  from  his  own  family ,  as  though  he  had  never  belonged  to  it.**    Novr 
let  us  suppose  the  case  of  two  brotharo,  the  one  an  adult,  and  the  othei ' 
in  his  infancy,  having  lost  their  parents,  and  having  an  estate  of  ten  lahhs 
of  Rupees  in  the  family.    This  ^'father  revived''  will  be  i^esirous  of  secur- 
ing the  ^hole  to  his  own  use.     The  design  may  be  eafiily  executed.    It' 
may  be  done  by  adoption,  with  as  much  effect  as  by  death.     Hi^  elder 
brother  may  transfer  him  as  completely  from  his  own  family  **  as  thomgk' 
he  had  never  belonged  to  it.''    Can  any  thing  be  more  repugnant  to  com- 
mon honesty,  to  common  sense,  ar  to  the  first  and  last  principles  of  Jus- 
tice?     If  a  younger  brother  so  cruelly  and  so  wickedly  betrayed,  were  to . 
file  a  bill  for  the  purpose  of  being  restored  to  his  natural  rights,  is  there  a 
Court  upon  earth  so  profligate  or  so  abandoned  as  to  deny  the  prayer  of 
his  bill  —or  one  that  could  have  the  effirontery  to  deliberate-  for  an  hour  * 
upon  such  a  question  I 

.  To  whom  is  the  elder  brother  a  father  revived  ?    iTo  his  younger  bre^  ^ 
thren-r-and  can  he  abolish  the  relationship  by  that  power  which  he  pos-  * 
sesses  in  virtue  of  the  relationship  alone?     If  he  has  his  power  in  virtue 
of  the  union,  can  he  dissolve  the  union  in  virtue  of  his  power  ?    Eccentric 
as  some  tenets  undoubtedly  are,  there  is  nothing  so  outrageous  ias  this  to 
be  found  in  the  Hindoo  law. 

That  the  Poonah  Shastrees  had  some  cause  for  giving  such  an  opinion,^  ^ 
I  am  willing  to  admit — but  I  deny  that  it  is  founded  in  justice,  in  reasonj^ 
or  in  law. 

.  .There  is  nothing  to  prevent  an  infant,  however  tender  his  age  may  be,  . 
from  coming  into  a  Court  of  equity  by  his  next  friend,  and  praying  that  : 
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kjis  share  of  the  estate  may  be  secured  for  his  use.  It  has  often  been  done 
in  the  Supreme  Court  at  Ca/cu/lo— ^-and  an  answer  that  the  elder  brother 
had  given  him  in  adoption,  has  not  hitherto  appeared.  I  venture  to  hope 
that  such  an  atrociousdefencewouldbe  disposed  of  without  delay, — and 
^f  any  reprobation  could  be  condign)  with  condign  reprobation. 

From  what  I  have  said  upon  the  subject  of  Partition,  I  greatly  mistake 
if  enough  will  not  appear  to  prove  that  such  a  doctrine  is  utterly  inadmis- 
sible—and  to  show  that  brothers  are  absolutely  independent  of  each  other. 
That  one  should  dispose  of  another  in  adoption,  is  no  more  consist^ifc 
^ith  the  Hindoo  law,  than  that  one  should  appropriate  the  fortune  of  ano« 
|her  to  his  own  use.    They  are  one  and  the  same  thing^. 

What  says  Menu?  *^ The  eldest  brother  may  take  possession  of  the 
patrimony,  and  the  others  may  live  under  him,  as  they  lived  unjder  theijf 
jfather,  unless^^  unless  what?  ** unless  they  chuse  to  he  separated j\ 

A  boy  has  been  declared  to  be  duly  adopted  under  thesp  circumstances. 
He  was  twelve  yjBars  pf  ase.  He  had  undergone  the  ceremony  of  tonsur^ 
in  his  own  natural  family.  He  was  nojt  a  Sagotrq.  His  father,  who  was 
dead  had  not  consented  to  the  gift  of  him,  nor  did  he  know  that  his  son 
was  to  be  sought  for  in  adoption.  The  adoption  was  in  the  Dattaca 
form.  It  did  not  take  place  in  the  season  of  calamity  or  distress.  The 
mother  w^  on  thp  spot.  She  did  not  i^ive  hejr  §on  ?tway,  nor  did  she  ^t- 
tend  at  the  ceremony  of  adoption.  There  was  no  evidence  of  lier  con- 
sent,  nor  any  reason  assigned  for  her  absence.  The  elder,  disponed  of  the 
vpunger,  brother  in  adoption,  by  a  writing  in  the  napae  of  the  family. 

|J|)on  this  recapitulation  of  the  facts,  I  am  confident  that  there  is  not  ^ 

par. 
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Jj^jimdit  from  Cosset*  to  Ram%^$r!Bf%  trha  wonl4  A<^^Http'i4^||in4^ 
aiid  exclaim  against  sucb,  ax^  adpptioDL. 

From  the  nature  a4d  object  of  my  own  uudertaking^  Imast  ^eccMaiiljr 
be  anxious  to  prevent  the  difi\isioa  of  error— nor  can  1  but  be  appre^fcoi^ 
Hise  that  a  judgement  so  elaborately  pronounced  (it  extends  over  no  fewer 
than  forty-eight  pages)  and  so  confidently  proipulgat^di  may  be  received 
with  a  degree  of  deference  to  which  it  has  not  any  mifumer  of^claiow 

This  report  was  given  to  the  public,  aft^r  fifteen  yeam^  meditations 
"[jnUe  judgement  was  pronounced  iai.lSQl,  and  published  ia  1810^ 

Before  its  appe^irance  m  print,  the  author  had  beee  many  yeara  Chief 

Justice  of  the  Supreme  Court  at  Jlqu/ra^— and  in  his  preface  he  declarer 

0'.  ■'  .      ■• 

that  the  reports  are  offered  by  him  *^as  ajegacy  to  the  benchf  and  thepro^ 

.1  .     ". .'. 

fession  of  this''  (the  Madras)  ^  Presidency''  and  "  to  the  Compflny's  Courts, 

*  ■  ■  , 

upon  the  establishment'' 

I  am  convinced  that  the  decision  will  mislead  those  by  whom  it  may  1&e 

•  *  ' 

followed.  1  am  sure  that  the  doctrines  which  it  is  designed  to  inculcate^ 
are  contrary  to  law.  I  hope  I  shall  be  thought  to  have  commented  upon 
them  with  ciEindour  and  with  justice*  I  shall  not  apologize  for  having^ 
done  so,  without  ceremony  and  without  reseme. 

With  reference  to  the  14th  rule,  I  shall  liere  notice  the  proceecRogaf 
which  took  place  upon  Rajah  Nohkissen's  death,  he  having  adopted,  and 
afterwards  having  begotten,  a  son.         There  was  not  a  formal  decisioft-*^ 
but  the  opinion  of  the  Court  was  well  known  to  have  been,  indeed  it  ^a»  ^ 
declared  to  be,  that  a  man  who  had  adopted  a  son,  was  not  at  liberty,  hg 
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filS' Will,  to  cut  offfhfe?  atfopted  son  from  tW  pToportW  oHbe  es^^^^^ 
^hich,  in  virtue  of  his  acfoiitton,  he  m^^  entitled' By  the  tividoo  law. 

•  •* 

T  never  heard  that  art  adoptidn/  imposed  the  necessity  of  practising 
cfcortotfay  upon  the  ado^Htin^  father — ^^dr  that  it  was  to  prevent  him  in  his 
e'xpeiiditure,  from  exceediti^  his  incothe — or  that  it  was  to  interfere  with 
the  exercise  of  his  own  pleasure',  in  the  use,  or  in  the  albuse  of  liis  proper- 
tV.  In  these  re^spects,  I  ha^e  never  heard  it  surmised  that  a  man  was  to 
1/e-  a  less  free  agent,'  after,  than  before,  he  had  adopted  a  son — but  when 
h'e  conies  to  a  division  of  his  fbrttiti'e' among  his  family ;  whether  by  will, 
oVby  distrib\ition  in  hli^  life  time,  I 'very  much  doubt  his  power  of  lessening^ 
the  share,  to  which  his  ado^tfed  soil  ii  entitled  by  law.  I  incline  to  think ' 
that  the  son  by  adopttoii  has  rights  as  a jpUrcAa^er,  and  that  they  cannot* 
be  defeated  by  his  adopting' fdther'. 

* 

Admittihg  that  a  fstther  ma}^  make  an  unequal  distribution  among  his 
own  begotten  children,  it  does  not  follow  that  he  can  diminish  the  pro- 
portion of  an  adopted  son.  Their  claims  stand  upon  different  grounds. 
If  the  begotten  son  has  rights,*  they  are  confined  to  ct72C€5<oria/ property. 
If  the  adopted  sonbas  rights,  they  are  extended  to  the  property  that  has 
b^ett  self-acquired. 


■\:  * 


'^     •') 


For  the  pui'pose  of  deciding  this  question,  we  must,  whatever  we  our- 
selves  may  personally  think*  of  themV  admit  all  those  notions  of  which 
Hindoos  are  possessed,  to  be  rational,  or  valid.  if  we  fall  short  of  this, 
we  cannot  be  in  a  ciondition  to  adjudicated 

The  sott  who  is  taken  for  adoptioi,  Ibecomes  an  alien  from  his  own  na-»' 
tural  family.       He  foregoes  every  benefit  to  which  he  was  entitled  by  his 

birth.      He  dissolves  every  tie  by  which  nature  had  bound  him  to  his  kin- 

.  -■  *  • "      '  i 

dt^d.    He  is  rendiui'ced  by  his  own  fattier^  when  he  is  made  the  son  of 
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another.  In  his  paternal  hoase,  every  relation,  ciyil^  Mcjal,  i^id  mcre^ 
18  gone — and  although  contingencies  might  have  put  him  in  pofsewioii 
often  times  the  wealth  which  he  could  have  hoped  for  from  his  transfer^ 
l^is  adoption  will  operate  as  a  fprfeiture.  These  e^re  great  sacrificea,  and 
ntade  for  the  adopter's  advantage — who  is  relieved  from  the  repro^h  of 
orbation, — who  gains  respectability  among  his  n^ighboHrs — all  the  com^ 
foft  that  coitld  have  been  expected  from  a  eon  of  liis  ow|i  in  this  world—* 
and  the  means  of  attaining  future  bliss  after  death.  }n  this  view  of  the 
casCi  I  cannot  but  think  that  the  boy  who  is  taken  for  adoption  ought  tq 
be  considered  as  b,  purchaser;  and  in  the  case  of  Gifpcemohun  Deb  v.  JRa? 
jqA  RajaisAnaf  he  seems  to  have  b^en  looked  upon  in  that  light  by  the 
Court.  For  an  issue  was  directed  to  try  the  execution  of  an  instrument 
bv  which  Rajah  ^obkissen  was  alleged  to  have  piade  a  settlement  uposj 
the  boy  whom  he  was  about  to  adopt--rand  the  issue  might  have  bee^ 
nugatory  if  it  had  not  been  preliminarily  determined  that  a  gift  in  adop« 
tion  was  a  goo^  and  valuable  consideration^  or  at  least  a  consideratioi^ 
sufficient  for  the  support  of  a  promise. 

Rajah  Nobkissen  had  five  wives,  but  no  male  issue,  whep  he  took  Go^ 
peemohun  Deb  in  adoption  ; — Gopeemo/iun  was  a  son  of  Raimsoander  JSe^ 
werlah  one  of  the  brothers  of  Rajah  Nobkissen.  It  is  usual,  although  not 
necessary,  when  a  man  who  adopts,  has  several  wives,  to  adopt  the  soi| 
as  a  child  of  one  of  them.  The  Rajah  accordingly  adopted  Gopeemohi^i^ 
Deb  as  the  son  of  his  eldest  wife  ffeeramonee  Dossee, 

The  Rajah  entered  into  an  agreement  previous  to  the  adoption,  by  whicU 
}ie  promised,  in  consideration  of  RawisocKder  Bewertah  giving  his  son  Go^ 
peemohun  Deb  to  be  adopted  by  him  (Rajah  Nobkissen)  as  the  soil  of  his 
eldest  wife  Heeramonee  Dossee,  that  he  (the  Rajah)  would  give  the  whole 
of  his  property  to  Gopeemohun  Deh^  if  he  did  not  thereafter  b^et  a  sou 
|l}  case  the  Rajah  should  have  a  son  bom  to  him,  it  was  stipulated  tlu 
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%e  and  Gopeemohun  should  share  the  {Property  equally  between  them — 
and  if  more  than  one  son  should  be  bom,  that  they  and  Gopeemohufi 
should  be  equal  participators  in  the  Rajah's  estate. 

-  Some  years  after  the  adoption  Rajah  Nobkissen  had  a  son  by  one  of  his 
younger  wives.  This  was  Rajcrishna,  who  upon  the  death  of  his  father 
^.^.  RajaH  RaJcrMna. 

Rajah  Nobkissen,  sometime  after  the  birth  of  Rajcrishna  made  a  will^ 
by  which'  he  left  his  adopted  son  Gopeemohun  property  to  a  considerable 
amount,  although  but  little  in  comparison  with  the  half  of  his  estate.     He  ^ 
i&ade  several  bequests-7-and  gave  every  thing  not  particularly  disposed 
aSj  to  bis  son  Rajcrishna, 


'* 


Upon  the  death  of  Nobkissen,  Gopeemohun  61ed  a  bill  against  Rajah 
Rajcrishna,  by  which  he  prayed  an  account,  and  claimed  a  moiety  of 
Nobkissen' s  estate.      This  claim  was  made  as  well  upon  the  ground  of  his  > 
having  been  adopted,  as  upon  that  of  the  agreement  which  had  been  en«  ' 
tered  into  by  iVo6A:i^^m. 

Rajcrishna  did  not  by  his  answer,  either  admit  or  deny  the  adoptioUi 
nor  did  he  either  admit  or  deny  the  execution  of  such  an  agreement  as 
had  been  set  forth — ^but  insisted^  if  any  such  document  ever  had  exis- '' 
tence,  that  it  was  not  intended  by  Rajah  Nobkissen  to.  affect  the  inter* . 
ests  of  his  begotten  son,  but  that  it  had  been  given  merely  for  the  purpose 
of  pacifying  his  eldest  wife  Heeramanee,  who  had  been  incessantly  im- 
portuning him  to  adopt  a  son  for  her^*— and  he  relied  upon  the  will  which  : 
Nobkissen  had  made  in  his  favor,  '  r 

r 

r 

Gopeemohun^  upon  a  hearing  of  the  cause^  was  declared  to  have  been  ■ 
duiy  adopted.  ( 


9;p  4  J>(HPTioN. 

I  was  one  of  Gopeeniohun's  counsel,  and  I  well  remember  that  w^I)ad  nof 
a  doubt  of  being  able  to  prove  the  agreement — and  even  if  we  should  fail^ 
that  we  felt  confident  of  our  client's  supcess  up  to  the  extent  of  one-^i^irit: 
of  Rajah  Nobkissetis  estate.  We  never  thought  of  disputing,  for  there  were 
l^  grounds  upon  which  we  could  dispute,  the  due  execution  otNobkis^ 
sem*s  will,  but  we  were  certain,  as  the  law  was  then  understood,  that  i^ 

^  *  *  • 

would  not  be  suffered  to  prejudice  those  rig)i(s.  yf\d(:}^  yfeffi  GopefmokwC^ 
ps  an  adopted  so;}. 

'  \i,ih^  agreepient  bad  been  set  aside».  the  question  would  h(t^  ariseii| 
audit  must  have  been  judicially  determined,  whether  or  not^  an  adopting^ 
f|th^r  l^as  the  power  by.wiU,  or  in  his  life  time  by  ^ift  (which  I  consideiTi 
to  be  the  same  thing)  in  making  a  distribution  of  bis  ^j^^f^^  (Q  Yfifl^^l^QllE^ 
^ni  an  adopted  son,  any  part  of  his  due  proportjoi^Y 

The  agreement  which  had  been  entered  into  by  Jl^^ak  J!^obkUsm  coul^ 
have  been  satisfactprily  proved — ^but  the  parties  were  a^yis^  to  come  tq 
a  settlement  of  their  di$pute»     Tbi^  they  4id  uppn  th^  footipg  of  the  agreq^ 
pient,  and  thereby  revoked  the  will  of  Rajah  Nob/$is^n  as  far  a^jt  relatt . 
pd  to  the  interests  of  Rajah  Rajcrishna  or  Gaj^eemohyn  Deb^ 

Th^  will  itself,  I  shall. advert  to  'm  another  place;  and  here  observe tha^* 
)t  was  fully  established  by  the  Cpurt,  except  in  ^o  far  as  it  related  to  fiajaf^  \ 
^^jcrishnfL  and  Goveemphim  JPeb^ 

I  believe  this  cause  would  haye.  been  decidecbby.the.Court,  as  it  was. 
fettled  by  the  parties  themselves — that  is,  according  ta.  the  agreement 
which  had  been  entered  into  by  Rajah  Nabki^sm;  but  Jihe.  quostion  js^  . 
what  wQuld  have  been  done,  if  such  an  agreement  had  never  existed?  To 
this  I  can  only  $inswer  that  the  counsel  ,o{  GQpienwhtm  bad  not,  any  doublt 
f^om  what  had  been  declared  upon  the  Bench,  and  from  the  law  as  Jit  j 


ADDENDA,  &c.  S38 

was  understood  at  that  day,  we  were  quite  certain  that  Rajah  Nobkissen 
would  not  have  been  suffered  by  his  will,  to  deprive  the  son  whom  he  had 
adopted,  of  his  rights — and  that  our  client,  if  we  had  failed  in  proving 
the  agreement,  would,  notwithstanding  the  will,  have  been  declared  en* 
titled  to  one- third  of  the  estate. 


ADDENDA 

?b  the  Chapter  of  Inheritance. 

Although  I  ought  perhaps,  to  apologize  for  the  great  defect  in  point  of 
Arrangement,  which  will  be  found  throughout  my  publication,  I  hope  an 
acknowledgement  of  the  fault  will  be  deemed  sufficient  from  a  gratui- 
tous labourer — from  one  whose  thoughts  must  have  been  chiefly  directed 
to  other  avocations,  and  who  has  hardly  had  a  single  day  which  he  could 
devote  to  this  work  with  undivided  attention. 

Thieiscr  foUowhig  qudtatioM  ought  to  have  accompanied  the  chapter  on 
Inheritance^ 

The  fir^t  is  SHerishnA  Tarcalandara^^  recapitulation  q/"  {ib  order  ofsM* 
tesrion  to  the  jhvpetty  qfu  deceased  man.  It  is  published  by  Mr.  Cblebrooke 
in  his  translation  of  Jimuta  Vahana's  Dayahhaga^  «Aid  a  note  of  the  tranfi"- 
iator  (every  thing  from  liis  pen  b  valuable)  will  be  found  subjoined^ 

Pd 
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^^  Recapitulation 'by  SricrishnaTarcaloMOaht* 

^'The  order  of  succession  to  the«property  of  a  deceased  man,  is  thifiu 
*'  First  the  son  inherits ;  on  failure  of  him,  the  son's  son ;  in  his  defauU^^ 
^^  the  son's  grandson.     However,  a  grandson  whose  father  is  dead,  and  a 
*^  great  grandson  whose  father  and  grandfather  are  deceased,  inherit  at 
^*  once  with  the  son-     On  failure  of  descendants  down  to  the  son's  grand* 
^^  son,  the  wife  inherits:  and  she,  having  received  her  husband's  heritage^ 
^'should  take  the  protection  of  hfdz  hnsband's^  family  or  of  her  father's^ 
^'  and  should  use  her  husband's  heritage  fdr  the  support  of  life,  andmaka 
^^  donations  and  give  alms  in  a  moderate  degree,  for  the  benefit  of  her  de- 
^^  ceased  husband ;  but  not  dispose  of  it  at  her  pleasure,  like  her  own  pe-- 
^culiar  property.      If  there  be  no  widow,/ the  daughter  inherits ;  in  the^^ 
^  first  place,  a  maiden  daughter;  or  on  failure  of  such,  an  affianced  daugh^ 
^^  ter :  but,  if  there  he  none,  a  married  daughter  i  asid  she  may  be  one,, 
^*  who  has,  or  is  likely  to  have,  male  issue ;  for  both  these  inherit  toge- 
*'  ther :  but  one  who  is.  barren,  or  who  is  become  a  widow  havings  no  male 
'^'issuej  is  incompetent  ta  inherit.      On  failure  of  the  married  daughter,  a-  • 
**  daughter's  son  is  heir^       If  there  be  none,  the  father  succeeds  ;-op,  if  he< 
**be  dead,  the  mother.     If  she  be  deceased,  a  brother  is  the  successor. 
'^  In  the  first  place,  thcb  uterine  (or  whole)  broths;  if  there  be  none^  a  half; 
*' broths.    But,  if  the  deceased  livedin renewed  coparcenery  wdth  a bro* ' 
^^  ther,  then,  in  case  of  all  being  of  the  whole  blood,  the  associated  whole  bro- 
'^ther  is  heir  in  the  first  instance ;  but,  on  failure  of  him,;the  unassociAted 
'^  whole  brother.     So,  in  case  of  all  being  of  the  half  blood,  the^  associtttef i 
'*  half  brother  inherits  in  the  first  place,  and  on  failure  of  him  the  unasso« 
*'  oiated  half  brother.  But,  if  tbere  be  an  associated  half  brother  and  an  unas* 
*'  sociated  whole  brother,  then  both  are  equal  heirs*  In.default  ofbrothersy 
''the  brother's  son  is  the  successor*.     Here  also  a  nephew  of  the  wh61«^^ 
^^  blood  inherits  in  the  first  instance ;  and  on  failure  of  sncb^  the  nephew 


ti 


u 


ADDENDA,  ;8u£  £35 

«<  the  balf  blood ;  but,  in  case  df  Teunion  of  cobeirs,  and  on  tbe  supposition 
'^  of  all  being  of  the  ^^hote  blood,  the  associated  son  of  the  ^hole  brother  is 
^  in  the  first  place  heir ;  and,  on  failure  of  him,  the  unassociated  nephew 
''  of  the  whole  blood :  or,  on  the  supposition  of  all  being  of  the  half  blood, 
'^  the  associated  nephew  of  the  balf  blood,  is  the  first  heir ;  and,  on  failure 
^*  of  him,  the  unassociated  nephew.  But,  if  the  son  of  tbe  whole  brother 
be  separate,  and  the  son  of  the  half  brother  associated,  both  inhmt  to- 
gether, like  brothers  in  similar  circumstances.  If  there  i>e  no  brother^s 
^^  son,  the  brother's  grandson  is  heir.  Here  likewise  the  distinction  of  th6 
^^  whole  blood  and  half-blood,  and -that  of  reunited  parcenery  and  disjoin^* 
<<  ed  parcenery,  must  be  understood.  On  failure  of  the  brother's  g^rand- 
^*  son,  the  father'^  slaughter's  son  is  the  successor:  whether  he  be  the  son 
*^  of  the  sister  of  «the  whole  blood,  or  the  son  of  a  sister  of  the  half  blood.^ 
**  If  tbere  be  none,  the  father's  own  brother  is  heir;  or,  in  default  of  such, 
''  the  father's  half  brother.  On  failure  of  these,  the  succession  devolves 
<'  in  order  on  the  son  of  the  father's  whole  brother,  on  the  son  of  bis  half 
^^  brother,  on  the  grandson  of  his  whoie  brother,  and  on  the  grandson  of 
^*  his  half  brother.  In  default  of  these,  the  paternal  grandfather's  daugh-* 
^'.ter's  ^on  inherits ;  and,  in  this  instance  also,  whether  he  be  son  of  the 
**  father's  own  sister  or  son  of  the  father's  half-sister :  and,  in  like  manner, 
*^[the  whole  blood  and  half  blood  iuherit  alike]  in  the  subsequent  instance 
^'  of  the  succession  devolving  on  the  son  of  the  great  grand fatiier's  daugii- 
''  ter.  On  failure  of  these  heirs,  the  paternal  grandfather  is  the  successor; 
^*  If  he  be  dead,  the  paternal  grandmother  inherits.  If  she  be  deceased, 
**  the  paternal  grandfather's  own  brother,  his  half  brother,  their  sons,  and 
f^  grandsons,  and  the  great  grandfathei^'s  daughter's  son  are  successively 
^""Jieirs.  On  failure  of  all  such  kindred,  who  present  oblations  in  which 
l^  the  deceased  owner  may  participate,  the  succession  devolves  on  the 


*  The  SOD  of  the  proprietor's  own  sister,  and  ihe  son  of  his  half  sister,  ^ave  an  equal  right  of  inhe» 
^m^ice;  according  to  Acii4RYA  CHUNDAMiTNt.  Seicrishna^  CramaS^n^raha^ 

D  d  2 


199  ADDEIJDA,  flta 

^<  maternal  uncle^  and  the  rest,  who  present  oblations  which  the  deceased 
^f  was  bound  to  offer,  la  default  of  these,  the  heritege  goes  to  the  son  of 
^'  the  owner's  maternal  aunt^  Or,  failing  him,  it  passes  successiv:ely  to  the 
^  son  and  grandson  of  the  maternal  imcle.t  On  fistilure  of  these^  the  right 
*<  of  inheritance  accrues  to  the  remote^  kindired  in^  tlie  descending  line^  wfio. 
^*  present  the  residue  of  oblations  to  ancestors  with  whom  the  deceased 
^*  owner  may  participate  ;  namely  to  the  grandson's  grandson  and  other 
''descendants  for  three  generations  in  succession.  In  default  of  these^  the 
''  inheritanceretums  to  the  ascending  line  of  distant  kindred,  by  whom  ob*^ 
'^lations  are  ofi*ered,  of  whicl>the  deceased  owner  may  partake ;  namely^ 
*'  to  the  offspring  oCthe  patemaf  graadfather'is  grandfather  and  other  ances- 
**  tors,  in  the  order  of  proximity.  On  failure  of  these,  the  succession  de- 
^.  vokes  on  the  Samanodaeas  or  kindred  allied  by  a  Gammon  oblation  of 
'<  water.  In  default  of  them,  the  spiritual  preceptor  is  heir ;  or,  if  he  be 
«<  dead,  the  pupil ;  or,  failing  him,  the  fellow-student  in  theology.  If  there 
**  be  none,  the^  inheritance  devolves  successively  on  a  person  bearing  the 
<*  family  name,,  and  on  one  descended  from  the  same  patriarchy  in  either 
^^  case  being  an  inhabitant  of  the  same  village.  On  failure  of  all  relatives. 
^  as  here  specified,  [the  property  devolves  on  Bta/imanas  learned  in  the^ 
M  three  Vedas  and  endowed  with  oAer  requisite  qualities  :|  and»  in  default 
'^  of  such,]  the  king  shall  take  the  escheat,  excepting  however  the  property 
^*  of  a  3rahmana.  But  the  priests,  who  have  read  the  three  Vedui  and  pos« 
^^  sess  other  requisite  qualities,  shall  take  the  wealth  of  a  deceased  Brak^ 

**  So  the  goods  of  an  anchoret  shall  devolve  on  another  hermit  consi^ 
^*  dered  as  his  brother  and  serving  the  same  holy  place.      In  like  manner 


^  The  maternal  grandfather  inherits  before  his-  son  the  maternal  unclC;  according  to  the  Dayth 
iafiraof  Raohunandana  and  Crama-iS'an^raAci  of  Sricrisuna. 
'  t    See  the  note  so^ijoined  to  this  summary. 

X  Crama-Safigrahat 
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^'  the  gooda  of  an  ascetick  shall  be  inherited  by  bid  virtuous  pupil :  and 
^^  the  preceptor  shall  obtain  the  goods  of  a  professed  student.^  But  the 
^*  wealth  of  a  temporary  student  is  taken  by  his  father  or  other  hdr.  Sucb 
^'  is  the  abridged  statement  of  the  law  of  inheritance.     Sricbisuna**' 


'*  Remark  by  the  Translator. 

*^  The  son  and  grandson  of  the  maternal  uncle  ought  to  precedts  the  soi» 
^^  of  the  maternal  aunt,  by  the  analogy  of  the  rule  of  inherita9C0  on  the  fan 
'<  ther's  side.  But  three  collated  copies  of  Sricrishna's  commentary 
^  agree  in  stating  the  order  of  succession  as  here  exhibited.  On  the  other 
*^  hand  the  same  author,  in  his  original  treatise  on  inheritance  entitled  Cra^ 
*'  ma-Sangrahay  exhibits  the  succession  on  the  mother's  skle  in  the  following^ 
<'  order :  ^  first  the  maternal  grandfather ;  next  the  maternal  uncle ;  then  tha 
^'  maternal  uncle's  son ;  after  him,,  the  maternal  uncle's  son's  son ;  and  sub^ 
*'  sequently  the  maternal  grandfather^s  daughter's  son :  [on  failure  of  these, 
''  the  maternal  great  grandfather,  his  son,  his  son's  son,  his  son's  grandscm, 
*'  and  his  daughter's  son  :  again,  on  failure  of  these,  the  mateitnal  grandfather's 
''  grandfather,  his  son^  his  son's  8on»  his  son^s  g^randson  and  his  daughter's 
**son.*J  It  must  be  remarked,  however,  that  the  text  of  Sricrishni4's 
"  treatise,  according  to  some  copies  of  it,  interposes  the  mother's  sister's 
^*  son  between  the  maternal  uncle  and  his  son.  But  that  is  an  evident 
*^  mistake ;  for  the  mother's  sister's  son  is  the  same  with  the  maternal 
<< grandfather's  daughter's  son;  who  is  placed  by  the  same  author  after  the 
**  maternal  uncle's  grandson. 

•*  The  author  of  the  Daya-Nimaya  stat^  the  succession  differently  r  ¥. 
^^  'First  the  maternal  uncle;  then  the  maternal  uncle's  son;  next  the  ma« 


*  That  part  cf  the  text  wbicb  is  enclosed  between  crotchets  is  wanting  in  some  copies  of  the  Crt^ 

ma-Sanfjiraluu 


^  teraal  grandfather;  after  him,  the  mother's  sister^s  son;  subsequently 
"  the  maternal  uncle's  son's  son ;  and  lastly  the  maternal  great  grandfa*- 
^  then'     He  gives  reasons  founded  on  the  number  of  oblations  deemed 

^  beneficial  to  the  deceased  owner. 

*»—        # 

"  Jagannat'ha  tarcapanchanana  intimates  the  opinion,  that  the  son 
««of  a  son's  daughter,  or  of  a  grandson's  daughter^  or  of  a  niece,  or  of  a 
<<  nephew's  daughter,  are  entitled  to  the  succession  before  the  maternal 
"grandfather.    Digest  of  Hindoo  Law,  vol.  iv.  p.  23(K, 

^^  I  find  nothing  else  upon  the  subject  in  other  writers  of  the  Bengal 
"  school ;  and,  amidst  this  disagreement  of  authors,  I  should  be  inclined 
"  to  give  the  preference  to  the  authority  of  Sricrishna's  Crama-Sangraha^ 
'^  because  the  order  of  succession  on  the  mother's  side,  as  there  stated, 
"  follows  the  analogy  oi  the  rule  of  inheritance  on  the  fatheir's  side."  C. 

The  next  quotation  is  taken  from  the  same  work  in  which  the  former  is 
contained.  It  is  a  summary  of  succession  to  the  separate  property  of  a  wo- 
man^  and  ought  to  have  been  introduced  immediately  after  the  note  to  my 
33d  ride— page  0. 


?*  SUMMARy. 

"«'  The  settled  order  of  succession  to  the  separate  property  of  a  womai^ 
**  is  as  follows  ; 

^*  In  the  case  of  property  left  by  a  maiden,  the  right  devolves  first  on 
^  the  uterine  brother ;  or,  if  there  be  none,  on  the  mother ;  but,  if  she  be 
**  dead,  on  the  father. 

^'  Jt  is  ttie  same  in  respect  of  property  left  by  a  betrothed  4amsel,  e^ceptr 
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*Mng  what  was  given  by  the  bridegroom:  for  he  has  ft  right  to  whatevep 

*'  he  gave."  • 

« 

"  In  regard  to  the  property  of  a  married  woman,  which  was  received  at 
^  her  marriagej,  her  maiden'  daughter  has  the  first  claim ;  and  next,  a  be^ 
^'  trothed  one :  but,  on  failure  of  both  these^  her  married  daughters,  wha 
^have;  or  are  likely  to  have,  male  issue,  inherit  together;  or,  on  failure  o£ 
*'  either  of  them,  the  other  takes  the  succession  r  if  there  be  none  of  eithen 
^  description,  the  barren  and  the  widowed  daughters  have  an  equal  right ;. 
^*  and,  on  failure  of  one,^  the  other  succeeds.  Next  the  right  devolves, 
^  in  order,  on  the  son,,  the  daughter's  son,  the  son's  son,  the  great  gi!and«%  ' 
^'  son  in  the  male  line,  the  son  of  a  contemporary  wife,  her  grandson  and. 
«<her  great  grandson  in  the  male  line,  with  this  difference,  that,  accord-. 
**  ing  to  the  author  of  the  work  (Jimuta-Vahana,)  the  right  of  the  daugh*. 
**  ter'«  son  follows  that  of  the  contemporary  wife's  son.. 

^^  In  the  next  place,  if  the  property  were  received  at  the  time  of  nup- 
^'tials  celebrated  in  one  of  the  five  forms  denominated  ^ra£ma,  &c.  the 
^'  order  of  successors  is  husband,  brother,  mother,  and  father.  But,  if  it 
^  were  received  at  nuptials  in  one  of  the  three  forms  called  Asura^  &c.  the 
^  order  is  mother,  father,,  brother  and  husband. 

''Then  the  husband'is.  younger  brother;  after  him,  the  son  of  the  bus* 
"  band's  younger  brother,  and  the  son  of  his  elder  brother ;  next,  the  sis- 
^  ter's  son ;  afterwards,  the  husband's  sister's  son  ;  then  the  brother's  son ; 
"  after  him,  the  son-in-law ;  next,  the  father-in4aw  \  subsequently,  th«i 
^  elder  brother- in-law.^  In  the  next  place,,  kinsmen  allied  by  funeral  ob- 
lations (sapindasj)  in  the  order  of  proximity ;  after  them,  kinsmen  con^ 
nected  by  family  (saculyas;)  and,  lastly,  such.as  are  allied  by  similar 
oblations  of  water  (samanodacas.) 

^  In  the  case  of  property  given  by  the  father  at  any  other  time  but  th«c 
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^wedding*  a  maiden  daughter  succeeds  in  the  first  instance;  next  a  son* 
'*  then  a  daughter  who  has,  and  one  who  is  likely  to  have,  male  issue ; 
<*  after  them,  the  daughter's  son,  the  son's  son,  the  great  grandson  in  the 
^male  line,  the  son  of  a  contemporary  wife,  and  her  grandson  and 
*^  great  grandson  in  the  male  line :  next  to  these,  the  barren  and  widowed 
^daughters  inherit  together:  afterwards  the  succession  proceeds  asbe- 
^  fore  described  in  the  case  of  property  received  at  nuptials  denominated 
f^  Brahmen  &c. 

••  But,  in  the  instance  of  property  not  received  at  a  wedding,  and  other 
^  than  such  as  is  given  by  the  father,  the  son  and  unmanned  daughter  in* 
"herit  together;  or,  on  failure  of  both  of  them^  the  daughters,  who  have/ 
''  or  may  have,  male  issue ;  and,  afterwards,  the  son^s  sou,  the  daughter's 
^  son,  the  great  grandson  in  the  male  line,  the  son  of  the  contemporary 
*^  wife,  her  grandson  and  great  grandson  in  the  male  line,  are  rightful 
**  claimants  in  succession ;  next  to  these,  the  bairen  and  widowed  daugh- 
"  ters  inherit  together :  and  lastly  the  order  is,  as  before,  the  same  with 
^  that  of  property  received  at  Brahma  nuptials.    Sricrisuna." 
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I  DO  not  expect  to  dilate  upon  this  subject  with  much  advantage  to 
others,  because  I  feel  that  I  cannot  do  so  with  any  satisfaction  to  myself; 
^ — ^but  before  the  question  of  Wills  can  be  introduced,  it  is  necessary  to  say 
something  about  "  Gifts  and  unequdl  distribution.^* 

Although  a  man  may  be  permitted  in  his  life  time  to  make  a  gift,  or  aH 
•unequal  distribution  of  that  which  he  is  forbidden  to  dispose  of  by  will; 
the  converse  will  not  necessarily  follow.  The  power  of  disposal  by  Tes- 
tament may  be  prohibited ;  but  we  cannot  conceive  it  to  exist,  unless  it  be 
founded  upon  that  of  alienation  during  life. 

The  right  of  Hindoos  to  give  dway  certain  property  *«^hile  they  live,  is 
nnquestionable ;  but  that  of  disposal  by  will  has  not  be^n  expressly  con- 

■  • 

ferred  upon  thenl  by  their  law. 

It  has  now  (if  a  series  of  decisions  in  the  Supreme  Court  can  confirm  it) 
been  confirmed  by  authority ;  yet  that  Court  is  not  competent  to  make 
law — on  the  contrary,  it  is  joined  to  administer  their  own  laws  to  the 
Jlindoos. 

A  power  to  direct  the  distribution  of  their  wealth  after  death,  has  been 
sanctioned.    This  however^  does  not,  and  cannot^  imply  that  property 
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over  which  they  had  not  a  control  when  they  lived  ;  may,  upon  a  ceesatioit 
of  life,  be  disposed  of  according  to  their  diriection^. 

It  is  therefore  desirable  that  the  extent  to  which  a  Hindoo  in  his  life 
time,  may  give,  or  make  an  uneqiial  distribution  of,  his  j)rpperty,  should, 
be  ascertained; 

1  think  it  clear  that  he  has  a  right  to  dispose  of  his  self-acquired  proper- 
ty,  whether  movable  or  immovable,  according  to  bis  own  pleasure — and 
tbat  he,  ha^s  the  same  right  as  to  cmcestorial  movaJfle  property*  With  res-i 
pect  to  anceslorial  immovable  property  ther^ seems  to  be  much  doubt.  Th^ 
gift  of  it  all  to  one  son  is  certainly  not  authorized  by  any  of  the  books  upoii 
Hindoo  law.  Unequal  distribution  may,  nevertheless,  be  allowed — but 
we  can  hardly  accede  to  the  principle,  without  knowing  the  limits,  by 
w)ach  it  is  to  be  bQunded^  As  th^y  b^ve  noj;  b^en  de^ed  by  those  who 
insist  upon  the  right,  it  must  be  admitted  that  discretion  will  become  in  s^ 
great  measure  at  le^st,  if  not  entirely,  a  substitute,  for  the  law^ 

Most  of  the  doctrines  upon  this  point  are  contained  and  condensed  in 
tbe  JDaya-crama  Sangraha.  I  shall  give  the  law  as  it  is  laid  down  in  that 
i^.ork  and  elsev^here>— the  deci^ons  whjch  bave  tak^eq  place,  and  the  opi^ 
nions  of  Pundits.  But  after  all  I  very  much  fear,  thc^t  it  will  be  difficult 
to  come  to  a  satisfactory  conclusion  on  the  subject  of  gifts  or  unequal  dis*. 
tnbution  of  ancestorial  immovable  property. 

Tb^  follpwipg  is  t^en  from  the  Daya-cravm  S^ngrflha;-^ 

**  A  partition  made  by  a  father  of  his  own  acquired  wealth,  is  regulated  by 
bis  will  alone;  but  in  regard  to  a  division  of  the  ancie^f  re/ property,  the  qir- 
cumstance  of  the  cessation  of  the  mother's  courses,  must,  be  fissocia ted  mi^ 
the  fathers  tvill.    Tbig  is  the  different  e." 
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'^  Thus  Vishnu  declares  ;  when  a  father  separates  bis  sons  from  himself^ 
his  will  regulates  his  own  acquired  wealth.'^  ^ 

«*  But  in  regard  to  ancestrel  proiTerly  Gautama  says,  after  the  demise  of 
the  father,  let  sons  share  his  estate,  or  "while  he  lives,  if  the  mother  be  ptot 

child-bearing,  and  he  desire  partition."  > 

:  ^'  It  should  not  he  argued  that  this  text  of  Gautama  is  applicable  to  n  fa- 
thers own  acquired  property  ^  for  if  it  be  alleged  that  partition  of  the  fa* 
ther's  acquired  wealth  takes  place  indeed,  on  the  cessation  of  (he  mother's 
courses,  it  would  follow  that  the  text  of  Cravlama  which  declares  ^aso9 
begotten  after  partition  takes  exclusively  the  wealth  of  his  father/  wouli^ 
be  wholly  irrelevant,  since  no  son  can  be  bom  after  the  extinction  of  Ui^ 
mo  therV  courses /' 

■  '.  I 

''.It  must  not  be  asserted,  that  this  last  cited  text  of  6rat</ama  relates 
to  anceslr el  property,  and  is  consequently  not  irrelevant,  for  supposuig 
such  to  be  the  case,  a  son  born  after  partition  would  be  debarred  from 
participation  in  the  ancc^fr^/ property,  and  consequently  deprived  of  sub- 
sistence ;  which  is  forbidden  by  the  text,  declaring,  'They  who  are  born, 
and  they  who  are  yet  ui\begptten,  and  they  who  are  actually  iuethe  womb, 
all  require  the  means  of  support,  and  the  dissipation  pf  their  hereditary 
property  is  censured.' " 

*'  Nor  should  it  be  said.that  the  son  begotten  after  partition  ,woyld  not  be 
deprived  of  subsistence,  since  he  would  be  entitleid  after  his  father's  death, 
to  that  share  of  the  ancesttel  property,  wMch  had  been  taken  by  him,  for 
supposing  theTather  to  have  dissipated  the  whole  of  such  property,  the  son 
would  inevitably  be  deprived  of  subsistence." 

*'  The  fact  then  is,  that  this  text  of  Vishnu^  <  when  a  fatlier  separates  his 
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Hens  from  himself,  his  will  regulates  the  divisum  of  his  own  ucquired  wealthy" 
is  useful  in  showing  that  the  father's  will  is  absolute  in  regard  to  the  divi^ 
sion  of  this  wealth,  and  accordingly,  that  the  text  of  Guatama  which  ex* 
hibits  the  (edncomitancy  of  the  cessation  of  the  mother's  courses  with  the^ 
will  of  the  father,  is  strictly  applicable  to  ancestrel  property «.  This  is^ 
correct." 

f  ^  Hence  in  a  partition  made  by  a  father  of  kis  own  acquired  wealthy  h& 
may  take  as  much  ef  it  as  he  pleases,  and  divide  the  remainder  among  his^ 
sons  according  to  the  text  of  Vishnu  already  quoted,  and  the  following 
text  of  Harita :  *  a  father  during  his  life  distributing  his  property,^  may  re- 
tire to  the  forest,  or  enter  into  the  order  suitable  to  an  aged  man ;  or  he 
may  remain  at  home,  having  distributed  small  allotments  and  keeping  a 
greater  portion.  Should  he  become  indigent  he  may  take  back  fron^ 
them.'  "♦ 

.**  Jf  a  father  should  give  to  any  one  of  his  sons  a  greater  share^  by  reason 
of  his  good  qualities  J  or  of  his  piety ,  or  of  his  having  a  numerous  family,  or 
of  his  incapacity^  such  a  distribution  is  authorized  by  law^ 

'*  Nareda  says,  for  such  as  hare  been  separated  by  their  father,  with 
equal,  greater  or  less  allotments  of  wealth,  that  is  a  lawful  distribution  :for 
the  father  is  lord  of  alL'\ 

''  Lord — that  is  possessed  of  the  power  to  alienate  at  pleasure :  conse«» 
quently,  this  text  relates  to  property  acquired  by  a  father  himself,  by  reason 
of  the  impossibility  of  such  a  power  as  is  above  described^  tn  regard  to  an-- 
cestrel  wealth?^ 


^  Hariia  says,  «  Should  he  (the  father)  loie  hy  some  eahtmUy,  what  he  reserved,  he  may  take  baek 
from  them  (the  sons)  for  his  maintenaAce,  what  he  gaTe;  but  he  must  give  a  portion  ta  sons  reduced 
to  indigence/' 
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''  A  father  must  not  however,  while  afflitted  by  sickness  or  disorder,  or 
labouring  under  distraction  of  mind^  or  inflamed  with  anger,  or  influenc-' 
ed  by  partiality  for  the  son  of  a  favorite  wife,  distribute  a  less  or  a  greater 
share  to  one  of  his  sons,  without  the  existence  of  any  of  the  dUuses  above 
mentioned :  for  the  text  of  Nareda  declares,  '  a  father  who  is  afflicted  with 
disease,  or  influenced  by  wrath,  or  whose  mind  is  engrossed  by  a  beloved 
object,  or  who  acts  otherwise  than  the  law  permits,  has  no pcm^er  in  (Ad 
distribution  of  his  estate.' 


» j> 


"  Engrossed  by  a  beloved  object — such  as  excessive  partiality  for  the  son 
of  a  favorite  wife.'*  •  » 


''But  when  a  father  makes  partition  of  the  ancestr el  property ,  he  may 
take  two  shares  for  himself  and  allot  to  each  of  his  sons  a  single  share:  for 
the  text  of  Vrihaspati  which  declares  '  the  father  may  himself  take  two 
shares  at  a  partition  made  in  his  life  time,'  relates  to  ancestrd  wealth'\ 

*'  It  must  not  be  supposed  that  this  text  refers  to  the  father"  sown  wealthy 
since  it  would  contradict  the  texts  of  Vishnu  and  the  rest,  which  declieu^, 
that  what  a  father  may  in  such  case  take,  depends  entirely  upon  his  own  willi 
and  as  he  nmy  take  a  greater  or  less  share,  at  his  pleasure,  the  restriction 
of  two  shares  only^  would  be  useless.'' 

''  A  father  has  not  the  power  to  make  an  unequal  distribution  ofancestrel 
property  J  consisting  either  of  land^  or  a  corody^  or  slaves^  even  though  any 
of  the  causes  before  mentioned ;  namely  the  superior  qualifications  of 
one  particular  son,  &c.  should  exist ;  and  the  text  of  Yajnyawalcya  which 
declare^  '  the  ownership  of  father  and  son  is  the  same  i^  land,  which  was 
acquired  by  his  father,  or  in  a  corody^  or  in  chattels^'  is  intended  to  restrain 
the  exercise  of  the  father's  will ;  for,  although  contrary  to  the  received  opi- 
nion of  equal  ownership  between  father  and  son,  it  is  impossible  that^  as 
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•  « 


lang  as  the  fat  her  y  the  oumer  oft/ie  antes  trel  property ,  continue  to  surtive^ 

Hlfl  SONS  SHOULD  HAVE  OWNERSHIP  THEREIN." 

* 

*  ^*  !but  thefMher  possesses  a  power  in  regard  to  anceslrel  property ^  othe  ft 

•  •     •       "         •  •     ■  ■  . 

nfkk^  i-ANi>,  and  the  descriptions  ahove  mentioned^  such  as  pearls^  g^rns^  si- 

llillAR   TO   THAT  WHICH  HE  HAS  IN  THE  DISPOSAL  OP  HIS  OWN  ACQUIRED 

•  •  •  '  ■  . 

i^EALTH.  Yajnyawalcya  declares,  '  thefather  is  master  of  the  gems,  pearls, 
and  corals,  and  of  all  (other  movable  property j)  tut  neither  the  father,  nor 
the  grandfather,  is  so,  cfthe  whole  immovable  estate*''^ 


i.. 


*•*  Here,  by  the  specification  in  the  first  instance,  of  gems,  pearls,  and 
corals,  and  afterwards  by  the  use  of  the  word  all,  gold  and  other  effects, 
ekelusive  of  the  three  descriptions  of  property,  consisting  of  land,  &c.  are 
intended.  The  word  whole  again  which  occurs  in  the  second  portion  of 
th^  above  text,  is  made'iise  of  for  the  purposeof  showing  that  a /iroAiW^/on 
does  not  ^xist  against  a  gift  -of  immovable  property,  not  incompatible  with 
the  due  support  ofthefamiltf.    Thus  it  is  stated  in  the  Dayabhaga.^^ 


» 


K'^hi  like  malnner  a  faCher  tnay  at  his  pleasuir,  aHot  to  his  soti,  t^e  de- 

duction  of  a  twentieth  from  his  own  acquired  wealth,  or  the  ancestrel  pro" 

■  ■ 
pHerty.      Yajnyawalcya  says,  *  If  a  father  make  a  partition,  let  him  Separate 

,his  sons  at  pleasure,  Qnd  either  dismiss  the  eid^t  with  the  best  sharcj-dr^ (f^ 

he  choose,  all  may  be  equal  sharers.'     Here  the  first  half  of  this  text  relates 

to  ^  father's  own  acquired  "wealthy  ta^  the  last  refers  to  ances tret  property. 

Tliifi  is  the  opinion  stated  in  tlie  Dayabhaga:'' 


i'l  cannoi  collect  mc^e  than  \  have  now  ghren,  from  the  Dnya-^crama' 
Sangraha.     It  will  be  seen,  that  the  father  has  a  right  to  dispose  of  his 
own  self-acquired  property  according  to  his  pleasure,  and  that  the  same ' 
right  is  conceded  as  tO  ancestorial  movable  property.      Both  rights  indeed,  ' 
49ceq|l,^  iii  their  4Bxercise,  to  be  accompanied  by  moral  restriction^,     A  4^  ^ 


^  ■'  "-       ■  ■  ■  "^^^Vi^^^^^WVHV^HPHV^Bip^HiHVHI 
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ther  is  clearly  authorized  by  the  law  to  give  to  any  one  af  his  sonff  a  greatr; 
er  share  on  account  of  his  good  qualities^  or  of  his  piety ^  or  of  his  hixvingc  o^ 
numerous  familjf^  or  of  his  incapacity — but  he  has  no  power  to  make  an^ 
unequal  distribution  if  he  himself  be  afflicted  with  disease^  or  infiuencefL 
by  wrathy  or  engrossed  in  mind  by  a  beloved  object^  or  acting  otherwise  than 
the  law  permits.  That  these  privileges  and  restraints  apply  to  f^^^-or^mV^c? 
imviovabfey  and  to  all  mpvable  property  is  certain,,  because  it  is  distinctly  laid^ 
down  that  the  father,  in  dividing  ancestorial  immovable  property,  cannot^ 
for  any  cause,  or  upon  any  consideration^  distribute  it  unequally  amoi^^ 
hi^  sow — although  it  is  said,  he  may  take  two  shares  to  himself*  j 

> 
This  author  Sri  Crishna  Tarcalancara  has  been  silent  upon  a  most  im- 
portant pointy 

We  have  hitherto  seen  that  an  act,  although  most  strictly  prohibited^ 
may  be  valid  when  done.  Here  an  unequal  partition  (except  under  spe-. 
cial  circumstances)  even  of  self-acquired  property  is  forbidden.  Yet  the^ 
right  to  make  such  a  partition,  at  the  mere  will  of  the  ac(][uirer,  is  acknow* 

4 

ledged. 

-  i. 

The  right  to  make  an  unequal  partition  of  ancestorial  immovable  pror: 
perty  is  unequivocally  denied — but  will  such  a  partition  be  valid  if  made! 
This  is  a  most  momentous  question,  inasmuch  as  the  law's  efficacy  or  in^ 
efficacy  must  be  pronounced  according  to  tb^  answer.  Before  I  cpn? 
elude  the  chapter,  it  will.be  seen  that  decisions  and  opinions  have  tumec^ 
upon  this  single  point — that  '^factum  vaUf'  has  overcome  the  law.  That 
the  whole  ancestorial  lands  were  given  to  one  son — that  the  illegality  of 
the  act  was  admitted — that  it  was  declared  to  be  immoral  and  sinful— ^\)ixX 
that  having  been  done^  li  was  valid*. 

I. 

£very  Hindoo  is  morally  bound  to  an  obedience  of  the  laws  which  h$ 


Ui  OF  GIFTS,  AND  UNEQUAL 

has  received  from  the  "AaZy  saints''  for  his  direction — ^bnt  if  morality  be 
the  only  sanction^  each  man  vrill  act  according  to  his  will.  He  may  in* 
terpret  the  law  as  he  pleases ;  and  must,  in  the  end,  be  the  arbiter  of  his 
own  conduct* 

In  the  question  now  before  us  we  find  the  same  injunction  generally 
applied  to  partitions  of  •«//  sorts  of  property — a  right  of  acting  contrary 
to  the  injunction  admitted  in  one  case,  and  denied  in  the  other — and  yet 
we  are  unable  to  ascertain  a  distinction,  or  to  say  that  an  unequal  distri*^ 
bution  oiancestorialy  will  not  in  fact,  if  made,  be  as  efficacious  as  an  unequal 
distribution  of  self-acguiredy  property. 

There  are  instances  in  the  books  (but  they  are  rare)  of  declarations  con-* 
ceming  the  invalidity  of  acts.  Generally  speaking  the  law  is  laid  down, 
and  it  is  for  the  expounders  to  declare  whether  it  be  obligatory  or  other- 
wise— that  is^  whether  a  thing  done  in  defiance  of  the  law  shall  be  Valid 
or  not.  Thus  the  whole  code  is  left  to  the  discretion  of  Pundits  and  it 
may  be  confirmed  or  annulled  at  their  pleasure. 

To  distinguish  between  that  which  may  be  enjoined  or  prohibited  in  a 
moral,  and  that  which  may  be  enjoined  or  prohibited  in  a  legal,  sense  by 
the  Hindoo  law,  is  a  matter  of  very  great  difficulty.  This  may  be  illus* 
trated  by  the  point  which  we  are  now  considering — an  unequal  distribu- 
tion of  any  property,  is,  under  some  sanction  or  other,  forbidden — ^but 
what  sanction  is  applicable  to  each  description  of  prope^y,  we  are  unable 
to  discover.  When  we  enquire,  we  shall  get  various  answers,  as  the  fan-* 
cies,  or  the  interests  ot  Pundits  consulted  may  chance  to  prevail.  Some 
^dn  tell  us  that  an  unequal  distribution,  at  pleasure,  even  of  self-acquired 
personal  prop^ty,  is  not  only  immoral  and  sinful,  but  illegal  and  invalid 
also — and  others  that  5uch  a  distribution  of  hereditary  real  property,  ^^ 
immoral  and  sinful  indeed,  but  legal  and  valid  notwithstanding. 
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SHch  k  state  of  things,  it  is  not  too  mncli  to  bslJj  thmt  precedent  oaght 
not  to  be  departed  from  without  good  cause,  and  that  almost  any  prebt«' 
dent  will  be  preferable  to  such  distracting  uncertainty.  > 

:  Sane  ha  and  Lic'hita  sav,  **  Should  the  father  be  incapable^  let  the  &st- 
born  manage  the  af&irs  ;  or  the  next  son,  experienced  in  busine$8,  if  th<l 
father  assent.  Not  witliout  thejutlurs  consent,  can  a  partition  of  the  pr0^ 
j^eriy  be  made.  If  he  be  old^  if  his  faculties  be  impaired,  or  if  he  be  afflicted 
with  a  chronic  disorder,  let  the  eldest  son,  like  a  father,  protect  the  pr6« 
perty  of  th«5  rest;  truljf  the  $uppaH  of  the  family  depends  upon  ike  patrim^ 
ng.;  sons,  who  have  parents  living  are  not  independent^  nor  even  after  tl(# 
deatii  of  their ya^r,  while  ttieir  mother  lives." 

i 

Upon  this  text  Jagaunnaiha  observes,  ^' Since  the  text  of  iS'anc'/ia  and 
Lichita  shows,  that  partition  may  not  be  made  without  the  fatber^s  co^It; 
sent,  it  appears,  that  partition  should  be  made,  if  the  fattier  choose  to  di- 
vide  the  estate.  Hence  partition  among  sons,  even  though  the  father  be 
living,  does  take  place,  but  Jounded  solely  on  the  father's  choice.*' 

Gautama : — ^*  After  the  death  of  the  father,  thesons  may  dividehis  estate}' 
or  while  the  farther  lives,  if  he  citoose  to  divide  it,  and  if  their  mother,  or  anjf 
other  wife,  be  too  aged  io  bear  more  sons.'' 

Saudhayana: — ^^With  the  father's  assent,  a  partition  of  heritage  may J^ 

made."     '^Wherefore  should  a  father,  who  lives  happily  with  his  sons  abd^ 

bthe  rest,.4esire  partition  ?"    To  4iiis  Harita  replies,  *^  A  father  making  a  com^ 

pie te  partition  ey en  during  his  life,  may  either  go  to  the  forest  as  a  hermit,  or 

enter  at  once  into  the  fourth  order,  or  that  of  anchoret;  or  he  may  divide  a 

Ismail  part  of  his$  fortune  among  his  sons,  and  remain  in  his  house,  keeping 

the  greater  part  of  it,  but  without  concealing  any  portion  of  his  wealth.'V 

F  f 
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Jfareda:-^^^  Or  even  the  father  being  advanced  in  years,  may  himself  di- 
iPide  the  estate  among  his  sons,  giving  to  the  first-horn  the  bestportUm^  or- 
m  any  mode  which  lie  shall  choose.'^ 

'  I 

*  Herd  follows  the  comment  of  Jagannatha  r-y-*^^  ^  The  hest  partion^-^Br 
greater  portion ;  the  deduction  of  a  twentieth  part  ordained  by  Menu^  or 
other  suitable  portion.      The  same  should  also  be  imderstood  in  respect 
9{  the  middlemost  and  the  rest.     This  concerns  eldest  sans  and  the  rest 
ENDUED  WITH  VIRTUOUS  QUALITIES.  *  The  vcry  saJDie  exposition  is  deli« 
vered  by  Rughunundana  and  others  ; — Chandesward  explains  ^hest^  mos^ 
excellent,  greatest.        '  Or  in^  any  mode^  which  he  shall  choose'  he  may  re-^ 
serve  any  part  he  chooses,  or  give  more  to  any  one  of  his  sons,  and  less;^ 
to  another."     This  all  refers  to  the  virtuous  qualities  of  the  sons,  of  which 
enough  has  already  been  said — and  I  conceive  that  it  applies  to  selj-ac' 
quired  pi;operty  alone. 

.  Vishnu: — ^'I£  a  father  make  a  partition  between  himself  and  his  sons,, 
he  may  give  or  reserve^  at  his  pleasure,  any  part  of  his  own  acquired* 
WEALTH  ;  but  over  landed  property  left  by  a  paternal  grandfather,  the  fa- 

« 

ther  and  the,  sons  have  equal  dominion.'' 

Chandiswara: — "  This  concerns,  wealth  acquired'by^  the  father,  without 
USING  THE  PATRIMONY  which  had  descended  Jrom  his  own  father.^ 

Misra: — **What  has  been  acquired  wjtbovt  adventuring  the  pa.- 
TRIMONY,  afather  has  power  to' distribute  in  equal  or  unequal  shares." 

Jagannatha : — **  And  that  is  reasonable  ;for  what  is  gained  on  the  advent 
ture  of  property  left  by  his  father,  being  considered  as  an  acquisition 
OF  HIS  FATHER  by  mcan^  of  that  property  adventured  is  deemed  apart  of 
his  proper ty ." 
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-  YajfHffiwal(nfa;^—**lf  a  father  make  a  partition  among  his  sons,  he  smy 
give^  at  his  pleasure^  more  to  some,  ani>  less  to  others,  or  give  thfe 
first-born  the  portion  of  an  eldest  son,  or  divide  the  estate  among  all  of 
Hkem  in  equal  shares^** 

Jagnnnatha: — ''Some  remark  that  partition  cannot  be  made  at  tfaetyp- 
tion  of  sons,  since  they  have  ncproperty  in  the  estate  while  the  father  lives^ 
Hence,  as  is  ^observed  m  the  £>ipacalica  the  term  ^*  at  his  phasnsre''  de- 
notes, that  the  distribution  should  be  made  at  the  pleasure  ofthefathet^ 
Ifot  of  the  sons.  The  same  l^islator  propounds  unequal  distribution  ia 
another  text :  hence  both  opiuions  may  be  received  under  the  ambignouaf 
sense  of  the  phrase,  since  othw  sages  propound  both  rules.  In  none  of 
the  three  cases  is  the  distribution  wade  at  t/ie  pleasure  of  the  sons;  and  the 
reason  of  that  is,  their  veant  of  ownership.  This  however,  coNCfiftK^ 
FEALTH  ACQUIRED  BY  THE  FATHER  HIMSELF  ;  for  a  different  rule  wiUbt 
propounded  in  respect  of  the  proper  ty. descending  frotn  the  grandfather.  Snch' 
is  the  opinion  intimated  in  the  Rutnacara. 


Here  is  the  ** different  rule''  alluded  to;  *^over  land  acquired  fey.tbs 
grandfathw,  over  a  corody  out  of  mines  or  the  like,  settled  on  him  and  liis 
heirs  by  the  king,  and  over  slaves  employed  4n  his  husbandry  (or  over  . 
gold  and  4he  like ;  for  the  word  *  Dravya'  is  expounded  variously)  the  fa* ; 
ther  and  the  son,  when  the  grandfather  dies,  have  equal  dominion.'',    * 

.  I  must  not  omit  to  mention  that  there  are  ^several  texts  which  put  uter-* 
able  and  immwahle  ancestorial  property  upon  the  sameiboting — but  the 
number  and  weight  ^f  authorities  are  clearly  on  the  other  side.  > 

.  ^'  Although  a  father  have  power  to  give,  ^t  his  pleasure,  more  to  some^ 
undJess  to  others^  when  he  distributes  wealth  acquired  by  muiEhfi 

F£2  ..  :.i 


■MiU  Mn  uneqiial  distriluiim  must  vOt  ieMatfe  through  partiaittytTfytnt- 
^entf  or  the  like^^'-^-^agauHatka^ 


Catayayana : — **  If  a  father  during  his  life,  divide  tUe  pro{)erty^  h^  dialL 
i(iot  prefer  one  of  his  sous,  nor  exclude  one  of  them  from  a  share,  without 
lEt  sujfficieut  cause." 


.    ^  *  Without  a  sufficient  caused  such  as  duty  and  piety,  a  large  familj^'  to 

ipaiBtain^  or  inability  to  earn  his  livelihood  and  the  like»  (as  Explained  on 

(be  concurrent  opinions  of  J imtUavahana  and  the  rest)  hei  shall  not  prefeit 

one  BOH,  or  disttngui^h  him  by  assigning  to  him  a  laiger  portion ;  nor  ishaJil 

lie  exclude  one  of  his  sotis  from  a  share,  or  citsinherit  him,  .without  a  suffi** 

^ient  legal  cause  of  exclusion,  such  w  degradation  and  the  like,  or.  spoiM 

tianeoos^  relinquishment  of  his  share.     In  like  manner  he  should  not  give 

ihe  eldest  a  deduction  equal  to  a  twentieth  part  of  the  estate  or  the  lik^ 

vfitA^ut  a  sufficient  cause,  namely  the  virtues  requireb.    Consequent^ 

ly»  if  there  be  a  sufficient  cause,  he  may  give  a  greater  portion  to  one  of  his 

sons,  a  deduction  of  a  twentieth  part  and  so  forth,  to  the  first-born  and  the 

re^t,  aftd  no  sliare  to  dn  outcast,  an  eUiiuch  Or  the  like.       But  tf  he  do  give 

a  gtMter  portion  to  one  son^  through  partiality ^  because  hfi  was  ham  ofm 

favorite  wife^  and  give  less  or  none  to  another  son  through  resentment ^  or 

give  the  portion  of  an  eldest  son  to  his  frst-born  though  t>KtTlTUT£  of 

VIRTVE,  THAT*  WStRIBUTION  IS  INVAWD." 

-  It  id  quite  impossible  to  ascertain  ithether  Jagannatha  m  tkis  comment, 
supposes  the  text  of  Catayayana  to  relate  to  ancestorial^  or  ta  self-acquire 
ed  property..  Had  it  not  been  for  his  conclusion,  1  should  have  thought 
that  he  had  self-acquired  property  in  view  ;  but  when  he  says  the  distri- 
buUoR,  if  unequally  made,  through  partiality,  or  without  a  sufficient  cause, 
vnll  be  invalid^  it  cannot  be  supposed  that  he  speaks  of  property  which  he 
himself  had  repeatedly  declared  to  be  disposable  at  the  pleasure  of  the 
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poseessor.  On  the  other  baud,  if  this  comment  be  relating  to  aneestorial 
property,  it  will  be  perfectly  superfluous  considering  the  many  texts  up- 
on \fbich  Jagannatha  has  in  other  places  relied— but  such  is  the  satisf;»c-. 
tion  to  be  obtained  upon  a  reference  to  the  Digest. 

Vrihaspati : — "  Sons  to  whom  equah  less,  or  greater  shares  have  been 
allotted  by  their  father,  should  maintain  such  distribution ;  otherwise  they 
shall  be  chastised." 

Jagannatha  i — *'  According  to  Chandeswara  andothers,  this  text  concerns 
wealth  acquired  by  thefather,  without  co-oferatiok  of  the  sons,  an4 
the  text  of  Menu  coacerns  property  acquired  with  their  co-operation.  Ao.*^ 
cording:  to  Jimutavahana  and  others^  the  text  of  Menu  should  be  adduced 
in  the  case  of  partition  demanded  by  the  sonSy  and  the  text  of  Vrihaspati  la 
the  case  of  partition  made  by  the  father  of  his  own  accords  The  text  of 
Menu  referred  to  is  as  foUo.ws :  *^  If,  among  undivided  brethren  livings 
with  their  father^  there  be  a  common  exertion /or  common  gain,  the  faihea 
shall  never  make  an  unequal  division  among  them  when  they  divide  tUeii; 
families." 

In  this  (the  Cali)  age  of  the  world;  as  we  are  told  by  Sri  Crishna  Tar^ 
caiancara  and  many  others,  there  is  not  any  distinction  to  l>e  made  in  the 
shares  of  brothers  on  account  of  their  qtuxlities  good  or  bad^-and  the  lavif 
of  Menu  upon  that  subject  is. now  obsolete.  We  may  however  yet  hav€t 
recourse  to  it  for  the  purpose  of  showing  that  the  division  must  be  equals 
as  the  distinction  founded  upou  qualities,  no  longer  prevsuls. 

Menu  then  says,  ''Of all  the  goods  collected,  kt  the  firstrhom,  if  hi 
BE  transcendently  learked  and  virtuous,  take  the  best  article,  what* 
ever  is  most  ejtcellent  in  its  kind,  and  the  best  of  tea  cows,  Or  tti4 
like," 
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'  **  But  among  brothers  equally  skilled  in  performing  their  several 

THERE  1«  NO  DEDUCTION  OP  THE  BEST  IK  TEN,  OR  THE  MOST  EXCELLENT 

CHATTEL,  though  501116  trifle^  as  a  mark  of  ^eater  veneratioH,  should  be 
^ven  to  the  first-born."- 

'  ^^  if  a  deduction  be  thus  made,  let  EOtJAL  shares  of  the  residue  beas* 
oertained  and  received ;  but  if  there  be  no  deduetiony  the  shares  must  be 
distributed  in  this  manner/' 

'   ^  jLet  the  eldest  have  a  double  share,  and  the  next  bom  a  share  and  a  half, 

iv   these    TMTO    clearly    surpass  the  rest  in  TfRTUE  AND  LEARNING^ 

the  younger  sons  must  have  eeich  a  share.  Ip  all  be  equal  in  good  qua- 
lities, THEY  must  all  SHARE  ALIKE :  thus  is  the  law  settled/' 

The  power  of  exclusion  for  certain  causes  is  given  by  Apastamba,  to  a 
father.  He  says,  ''  Having  satisfied  the  eldest  with  one  chattel,  let  the 
fether,  who  makes  a  partition  in  his  life  time,  B,B8\gn  equal  shares  to  his  sons^ 

BUT  exclude  one  WHO  IS  EMASCULATED,  INSANE,  OR  DEGRADED.** 

I  shall  conclude  these  extracts  by  giving  what  Jagannalha  has  said. 
♦*  On  the  distribution  made  by  a  fatlier  in  his  life  time,*'  and  I  believe  it 
will  be  foishd  liable  to  tlie  same  remark  which  I  before  made  on  his  com* 
ment  upon  a  text  of  Catayayana.  He  says  of  the  father,  **  He  may  distri^ 
bute  nt  his  pleasure  immovable  or  other  property  acquired  by  himself.  In 
the  first  place,  he  may  reserve  for  himself  as  much  as  he  pleases.  Next, 
having  given  to  his  first-born  a  suitable  portion,  according  to  law,  as  a  to^ 
ken  of  greater  veneration  due  to  him,  let  him  make  an  equal  partition 

•  •  • 

Utiiong  all  his  sons.  But  if  one  surpass  the  rest  in  piety  or  the  like,  a 
greater  share  should  be  allotted  to  him;  or  if  his  conduct  be  irreverent,  a 
lefts  ^are ;  if  i  heinous  offence  be  imputable  to  one  sob,  such  as  enmity  to 
ki»  father^  or  the  like,  no  share  shall  be  given  to  hini^  for  it  is  recorded  in 
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the  texts  of  Yajnyawalcyay  Vishnu^  and  Harita,  that  partition  made  by.  a 
father,  is  solely  regulated  by  his  pleastire,  and  that  he  may  resei^e  a  consir 
derahle  residue,  of  which  the  quantity  is  not  limited.        The  douhle  share^' 
assigned  to  thejather^  must  he  understood  as  restricted  to  patrimony  left  by 
the  grdndjather .-  yet  he  may  distribute  the  precious  stones,  pe^rls  and  the 
like  left  by  the  grandsircy  in  the  same  mode  mt^  property  acquired  by  hiwn^ 
se(f,  agreeably  to  the  text  '  of  precious  metals  or* stones,  or  pearls,  coraU 
and  other  movables,  the  father  has  power  to  give  or  sell  the  whole.'      Such, 
is  the  opinion  of  Jimutavahana  and  others.    The  texts  of  Baudhayana  aad: 
others,  suggest  equal  partition  among  the  sons,  and  a  greater  share  for  the 
eldest.     In  applying  the  text  of  Catayayana,  those  of  Baudhayana  and  the 
rest  must  be  excepted  in  the  cases  stated  by  Raghunundana  and  others^, 
when  filial  piety,  a  large  family  to  maintain,  inability  to  earn  a  livelihood, 
or  other  allowable  circumstance,  justifies  unequal  distribution ;  or  when 
disrespect,  or  hatred  towards  the  father,  or  other  bad  quality  justifies  total 
exclusion.       It  should  not  be  argued  that  the  phrase  '-without  a  sufficiei^ 
cause'  intends  those  virkies  which  constitute  the  seniority  of  sans.    A  father 
has  power  to  give  greater  sliares  to  sons  who  are  eminent  for  piety  or  the  like^ 
THOuau  NOT  ENDOWED  WITH  SUCH  VIRTUES ;  for  iVarediti  declares  a  far- 
ther to  be  destitute  of  such  power  then  only,  when  he  is  governed  by  lust,  • 
wrath,  or  the  like.        But  if  a  malicious  father  do  not  call  dutiful,  a  son^* 
however  pious,  but  bom  of  an  unloved  wife,  and  on  the  contrary,  call  him 
an  enemy  to  his  father,  what  shall  be  the  rule  of  decision?      Since  the 

FATHER  HAS  FULL  POWER  OVER  PROP-ERTY  ACaUIRED  BY    HIMSELF  ;   audf' 

since  the  greater  allotment,  in  right  of  duty  or  piety  or  the  like  depends^ 
SOLELY  ON  THE  OPTION  OF  THE  FATHER,  if  he  do  uot  give  it,  who  shall 
compel  him  ?  But  if  he  exclude,  his  son  from  a  share,  calling  him  inimi* 
cal  to  his  father,  he  must  prove  that  enmity  in  presence  of  the  king,  or  bcf 
fore  a  public  assembly,  and  then  refuse  a  share.    Exclusion  from  inhe* 

RITANCE,    ON    HIS   OWN    SIMPLE   ASSERTION    IS    NOT   VALID.      BuT  IF  HB  , 
"WISH  TO  ALLOT  A  GREATER   SHABJB  TO  THE  SON   Of  A  FA.VORITE  VIFB^, 
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TliOtTCH  NOT  DUTIPUX/,  CALLUNO  HIM  PIOUS  ON  ACCOVKT  OW  HM  MOr 
THBRt  HE  CAN  ONLY  OIV£  THAT  GREATER  ALLOTMENT^  AFTER  PSOTrlNa 
THE  TACT  ASSEitTED/' 

■  flow  is  it  possible  to  reconcile  this  with  what  we  were  told  at  the  oot* 
set,  namely,  that  ^*  Ae  may  distribute  at  his  pleasure  immovabie  and  olher 
jfropertff  acquired  by  hiniself?''  It  is  evident  that  the  writer  here  speaks  of 
my^'dcquired  property.  And  eqiially  evident  that  what  he  feays,  is  not  con- 
fined to  direction  oi*  advice,  or  to  a  declaration  of  fitnesi^,  but  that  it  abso- 
kUely  declares  the  distribution  which  a  man  may  ma/i€  at  his  own  pleasure 
TQ  BE  INVAX.IO  if  his  pleasure  be  the  rule  by  which  he  disposes  of  tltepro^ 

:  jMgawnatha  proceed.'^,  "  A  father  has  dominioH  over  property  acquired 
l^  kiBiself.  Should  he  ffit^  no  share  to  any  one  son  though  guilt j  of  no  offeitce^ 
emd  give  a  share  to  one  guilty  4}f  offences^  who  sliall  punish  him  ?  It  cannot 
be  affirmed^  that,  under  the  authority  of  the  texts  cited  from  Uatyayana  and 
J^audhayana^  the  king  may  i^mniBh  such  a  father.  The  law  propounds  the 
HOBAL  ofpeSce  cipmmitted  by  afatlier  slighting  such  precepts^  but  ordains 
no  Jine;  like  the  giver  of  gold  to  an  improper  object,  thereby  committing 
an  offence,  but  incurring  no  civil  penalty.'* 

Here  then  we  are  to  conclude,  that  a  distribution  of  that  which  a  man 
nlqy  dispose  of  at  his  own  pleasure^  will,  \i unequal,  be  invalid,  unless  the 
inequality  be jusUfiedhy  taw — but  that  the*. distributer  does  not  incitr  a  tem^ 
pdral  penalty  by  his  act  Our  author  continaes  in  a  strain  npon  wliich  it  is 
quite  needless  to  make  any  observation.  He  says,  "  fVhen  ihis  seeming 
dijficulty  is  proposed,  some  lawyers  r«ply ;  since  the  son  has  a  title  in  the  fa- 
thers estate  at  the  very  nuuneut  oj  Jds  birt/i^  without  any  other  cause  (for  the 
pffjiicle  is  eacclusive  in  Uic  text  0f  Gauiamoy  *  even  by  birth  akiirea  man  may 
gpH^.  V^^i^^ership])  a  father  making  on  wte^ual  pa^tHtou  without  attending; 


Ao.Jh^.  rules  prescribed  .m  cqdes  qf^aw^  and  giviag  away -the  joint  propeily 
.to  any  one  i^erson,  sJialLbe  amerced.  b^Jhe  king.      It  should  not  be  argued 

,from  the  te]^t  of  Deuala  that  they  have  no  ownership  >^'hile  the  father  lives. 

,  '  -  .  •  .        .» 

There  is  no  difficulty,  \f  tite  want  qf  ownership  consist  in  the  w/ant  ofrigM 
to  aliene  such  property  at  pleasure:  znd  it  is  seen,  that  a  son  is  incapable 
of  aliening  wealth  at,  pleasure  while  the  father  lives,  even  though  he,pos^ 
sess  several  property ;  as  in  the  text  quoted  in  a  former  book,  the  phrase 
/  they  have  no  wealth  exclusively  their  own,'  must  be  explained  to  signify 
oiily,  that  they  are  incapable  of  aliening  it  at  pleasure :  th^  are  not  desti^ 

^  •  •    • 

tute  of  ownership  in  such  wealth ;  for  were  it  so  it  would  incidentally  pre- 
vent religious  ceremonies  defrayed  out  of  their  wealth.       Let  it  not  be  al- 
leged, that  since  the  words  *  what  /A^yinoj^^ain,' occur  in  that  precept { 
and  since  it  is  necessary  to  establish  ownership,  because  religious  rit^ 
could  not  otherwise  be  defrayed  ;  therefore  it  is  right  to  explain  tb^  t^xt 
.as  signifying  want  of  dependence :  but  in  this  case,  since  religious  rites -msgr 
^be  accomplished  with  money  Jurnished  by  the  father^  there  is  no  failure  in 
.the  performance  of  ceremonies  :  why  then  take  want  q/ ownership  as,  signi* 
fying  want  of  independence  ?   The  observation  of  Jimutavahana  is  therefor^ 
Justified.     Since  some  title  must  be  established,  because  the  texts  of  law, 
which  forbid  unequal  partition  would  otherwise  be  irrelevant,  therefore  in 
this  place  also,  the  term  *  want  of  ownership"  must ^  from  parity  of  reasonings 
signify  want  of  independence.  Nor  should  it  be  cffirmed^  that  the  lata  merely 
fihows,  a  spiritual  offence  in  niaJcing  unequal  partition,  as  in  neglecting  ^ 
t>fiest  who  attends  iu  consecjuence  of  an  invitation  to  assist. at  a  iSr/ic/e/^ 
,f— tlie  priest  who  attends,  has  no  property  in  the  food  provided  fqr  the  cele^ 

f)rationy  though  it  be  immoral  to  withhold  it.     The  text  of  Nareda 

'■  .  '       '     '  '■» 

jShoWS    THAT    IP    AN  UNEQUAL  DIVISION  BE  MADE  BY  A  FyiTHER,  IT  13. IN- 

VALID.  :    If  unequal  partition  be  erroneously  made  by  the  owner,  and  his 

property  be  immediate^  divested  by  his  volition,  and  property  vested  in  all 

'  •    •  « 

^/N  f9f^t  ^r  i^  ^*^  ^Ho  EECEivES  THE  OBEATEE  PORTION,  whqt  IfS^tJ 


♦  ^  -  ■.(.•^•■a 


.....I 


m  OF  GIFTS,  AND  UNEQUAL  DISTRIBUUOIT; 

consequence  could  follow  from  the  consideration  that  the  father  had  no  potter 
to  make  such  a  distribution,  which  Kevertheless  would  rbhain  in 
FORCE?  Therefore  is  the  title  of  sons  to  their  fat  her^s  wealth,  even  during 
his  life,  admitted — but  not  the  power  of  aliening  it  at  pleasure.  Accordintr* 
Iff  the  text  cited  in  a  former  book  is  pertinent  in  its  literal  sense.  Conceiv* 

INO  THAT  THE  CONSENT  OF  THE  SON  IS  PRESUMED  IH  THE  CASE  OF  PRE- 
CIOUS STONES,  PEARLS,  OR  OTHER  THINGS  which  bave  HO  long  duration, 
being  given  away  by  the  father,  this  is  propounded  in  respect  of  immovable 
property :  and  the  practice  is  snch.  Nor  should  it  be  argued  that  a  son 
CANNOT  have  property  in  the  estate  while  the  father  lives,  since  it  has  been 
established,  that  one  property  resists  another  concurrent  title,  lest  proper* 
ty  by  occupancy  should  arise  in  respect  of  a  chattel  not  abandoned  by'its 
owner.  It  is  admitted  that  thieves  and  the  like,  have  property  by  occu- 
pancy even  in  a  chattel  which  was  not  abandoned  by  the  owner  ;  or  sup- 
posing it  true,  the  difficulty  is  removed  by  affirming,  that  one  property  only 
resbts  an  incompatible  property.  The  title  of  three  descendants,  during 
the  owner's  life,  is  mentioned  by  Baudhayana  not  as  producing  property 
immediately  vested  in  the  son,  or  other  heir,  but  as  producing  a  rights 
which  entitles  him  to  aliene  it  at  pleasure,  but  whicli  takes  effect  only,  after 
the  father's  property  has  expired.   Thus  they  resolve  the  seeming  difficulty.'^ 

Let  ns  now  see  what  Jagannatha  says  to  this  resolution  of  seeming  dif- 
ficulty. In  the  first  place  we  must  give  him  the  credit  of  having  under- 
Stood  it,  and  that  is  a  credit  in  which  I  cannot  pretend  to  share.  He 
says,  '*  But  that  is  wrong  ;  since  there  is  no  authority  for  establishing 
such  property  within  property ;  and  the  taw  of  equal  partition  bears  a  dijffer'- 
ent  import.  For  example,  eqtial partition  may  be  considered  as  precep- 
tive like  the  maintenance  of  a  family  out  of  a  mans  own  wealth.  Thus  tbe 
rapport  of  a  married  daughter  residing  in  her  father's  house,  (for  so  the  term 
is  explained  by  Vijnyaneswara^)  is  approved  by  Yajnyawatcya  although  sbo 
bave  no  title  to  the  estate ;  and  there  is  no  difference  bo  far  as  the  proof  of 
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property  is  concerned,  between  the  enjoyment  of  a  maintenance^  and  the  re^ 
ceipt  oj  a  sliare.  Vachespati  Bhattadiarya  and  others  also,  do  not  admit 
of  the  son's  vested  title  in  the  paternal  estate,  during  his  father's  life." 

Whether  or  not,  Jagannatha  has  defeated  his  adversary,  I  shall  leave 
others  to  determine,  but  there  cannot  be  a  doubt  of  his  having  refuted 
himselC  He  first  tells  us  that  a  father  *^  may  distribute  at  his  pleasure 
immovable  or  other  property  acquired  by  himself  He  then  says,  *^  Exclusion 
froTfjii  inheritance  on  Hf  s  own  simple  assertion  is  not  valid  ;*'  and  ajg^ain^ 
**  equal  partition  may  be  considered  as  preceptive,  like  the  maintenance  qf 
the  family  out  of  a  mans  own  wealth''  That  is,  he  is  under  a  moral  obn<> 
gation  by  which  he  may  be  actuated  or  not^  according  to  his  own  will. 

.  In  shorty  we  are  taught  that  there  is  a  plain  and  ol^vious  distinction  h^ 
tween  ,tfae  right  of  a  man  over  self-acquired^  and  his  right  over  ancestorial^ 
properjty^T-aud  then  we  learn  that  his  right  in  each  case  is  preciselv  th^^ 
same. 

The  prevalent  opinion  certainly  is,  that  a  man  cannot  give  the  whole  of 
his  ancestof'ial  immovable  pfroperty  to  one  son,  in  exclusion  of  the  rest  of 
his  son$— but  that  he  may  dispose  of  every  sort  of  self-acquired  property, 
and  of  ancestorial  movable  property,  according  to  his  own  pleasure. 

s 

m 

From  what  has  been  stated,  we  may,  I  think,  conclude  that  the  moral 
restraint  applies  equally  to  every  description  of  wealth,  and  that  an  tm* 
equal  distribution  of  any,  is  ethically  wrong. 

The  right  however,  is  admitted  iq  th.e  one  case,  and  denied  in  theoth^r 
—-and  where  the  right  is  admitted,  it  can  hardly  be  said^  that  a  gift  made 
Ciccordf  i^g  to  the  donors  will  is  to  be  invalid,  because  he  lias  given  according 
f^4is  ownp^a^^f^^ 


4  am  aware  that  a  distinction:  may  be  made;  it  tnay  bcsaid  that'a  mtfn  I 

•  •        •  -     - 

sBall'be  at  liberty  td  dispose  of  lii»  property  without  an;^  reason-^btit  he  ^ 

■ 

shall  lose  tbe  privilege  of  free  agency  by  assigning  a  false  or  a  bad  rca-^^ 
son  for  the  disposal. 


i 


•^A  conversation  which  I  had  with  tha  two  Supreme  Court  Pundits  doe*  ^ 
not  indeed  lead*  me  to  suppose  that  such  a  notion  as  this  is  actu^y  /enters 
talned,  but  as  it- may  throw  some  light  upoa  what  follidws^  I  sbaH  give  ' 
th%  dialogue  with  as  much  fidelity  as  I  can.  I  toolriix)te8  asit  passed^  \ 
an\i  niade  out  the  whore  immediately  upon  my"  tetum  home;  from-  the  * 

Court  house.  .  ^  ^ 

-     ...    .  ....  ^  .  ^ 

The  Pundits  had  declared  that  a  father  could  not  make  an  unequal  dis^ 
tniutidn  ofancestwiat  immovable  property^  without  being  ahU  t9  assign  u 
reiisdn/or  U — but  it  appeared  to  me  from^  the  result,  that  tke'reasron,  ij^^ 
saiuyfaetbn/  io^/iimwlib  makes  tite  unequal  distribution^  wiWbe  suffitient  t(^  I 
justify  a  preference  given  to  one  son.      Of  that  however  others  may  judjgej^  ^ 
tlij^  CQnv.ersation  was  in  substance,  as  follows  :— • 


•     -v      '         ^ 


'    ♦ 


*A.  The  father,  you  say,  may  give  one  son,  a  larger  share  of  the  <mcw#flUr  - 
fihV  iramovable  propert5',  provided  that  son  shall  liaye  treated  him  (the  fa*-  ^ 
ther)  wifh  more  -respect  or  affection  than  the  other  TSouB-^or,  jiroTided  he  ' 

h^d  conducted  him3e]/,  more  than  any  of  the  other  sons,  to  his  father's  sa^ 

...... 

tisfaction. 


V«*«  m-m,.m    T  % 


'<4 


B.  Yes,  certainly^ 


A.  Then  who  is  to  judge  of  the  extraordinary  respect  or  afibctidn^  fti-r 

nifesteij  to  his  father,  l>y  the  favored  6on?* 

»  ■  '   .  -  '  '  /  -  k. 

B.  The  father  to  be  sure.      There  is  no  other  person  b||»  trlKMBWtt^idgo^) 
ment  can  be  formed  on  the  subject. 


f  ^  ^ 


<#:  di'#*s,  AN&^tnfEQt^-bi^Ffti&tWih 


0 


<A .  TTieift'tftkt  leavefsTt  etttirelytti  tire  fkh^r*s  power  at  his  own  mere  i^ 
to^give  any  oric'son,  alai^er  pt6{^6iti0ti  of  his  ei^tate,  than  is  tote  giyen  to 
thfe  others. 


.) 


B.  No ;  by  no  means.  If,  for  instance,  it  was  discovered,  that  the  gift 
was  reall y-ittJUJe  fjpotti  tfete^  falhi^V  ejrtmord5nrt:^4bT4B  f olr  tKtr  lAot&er  X)f  tTO 
favored  son,  the  gift  would  be  set  aside. 


«A.  Would  you  set  aside  the  gift  made  to  a  son,  tterely  bei^dtis«  hUs  ftitfif^ 
ther '  was  the*  yrifbf-,  who  *  was^  the  mtet  beloved  of  hii  wive^,  -by 'ttie-  foUBei^  -  I 

* 

,B.  Certainly  not  ^ but  the  giftnvould  be  set  aside  up&ti  adistov^rtbdu 
it  bad  been  made  out  of  affection  for  the  mother,  a&d  ft^t  oxr  aecotilit  jftiq 

the  son's  own  merits.  :.:  :;oY 

^  .    .  .         . 

A.  Then  if  a  son  really  had  pre-eminent  merits,  the  gift  to  him- will h^|j^ 
good,  although  his  mother  was  the  most  beloved  of  all  his  father's  wives^^^^ 

B.  Yes ;  but  the  mother  being  the  most  beloved  wife,  might  create  a-sui^ 
picion  respecting  the  favor  shown  by  his  father,  to  her  son.  ...^ 

A.  Will  it  not  follow  that  a  son  of  the  most,  may  stand  In  a  worse  sii 
tuation,  than  a  son  of  the  least,  beloved  wife  ?  A  gift  made  to  the  son  of 
a  Wife  niW'bfetevedv  wift  be  presamed  to  have" ticeri  made'  on  accotmt  of  ffib 
merits  of  tfiat' 806.-  Yet  a  gift  to  a  son  of  the  most'bdovfed  wife,  WluTb^^ 
vife^i^red-wifh  sitepieioii,*bet*in8e  love  for  his  mother,^  atitf  ioibt'th^^oii's  flote^ 
rifBvra^J^bfeW^^edtd  have  occasioned  the  preferfetifcd  '■'  ''  ^  -  '    -^ 

B.  That  may  be,  in  some  measure  true.     Yet  still  the  merits  of  the  son 
fioiavored,  mai&tbeascertaiaedi  '"'.....      '      :  : 


c .   -. 


f  .      ' 


'-.»-•  ^  ..  '''1 


A.  But  in  one  case,  the  gift  itself  may  be  some  evidence  of  merit — for  havmg' 
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h^ea  made  without  any  other  apparent  cause,  merit  will  be  presumed  to 
be  the  motive.  In  the  other  case,  a  beloved  object  having  been  mother  o( 
the  donee,  a  presumption,  or  a  suspicion  will  arise,  that  the  gift  was  made 
from  a  love  for  the  mother,  and  not  on  account  of  the  son's  merits. 

0 

B.  That  may  be  so,  but  the  decision  will  depend  upon  evidence. 

A.  Then  the  case  stands  thus  : — ^The  gift  will  not  be  invalid,  because 
made  to  a  son  of  the  most  beloved  wife— but  supposing  it  really  to  have 
heefk  made  by  the  father  on  account  of  the  love  which  he  bore  to  the  do* 
nee's  mother,  how  is  the  fact  to  be  ascertained  if  the  father  himself  will 
ndt  acknowledge  this  cause  of  preference?  Respect  or  afibction  on  th^ 
piurf;  of  a  son  towards  his  father  you  admit  to  be  a  just  cause  of  preference. 
You  also  admit  that  the  father  himself  is  to  judge  of  this  respect  or  affec- 
tion ;  and  there  is  not  any  thing  to  prevent  a  son  of  the  most  beloved 
"vme  from  bemg  more  respectful  and  affectionate,  than  any  of  his  other 
0on9|  to  the  father, 

'B.  The  son's  behaviour  may  be  proved,  and  if  it  should  appear  that  he 
was  not,  by  his  conduct^  more  worthy  than  the  other  sons,  then  the  gift 
will  be  set  aside. 


A.  Evidence,  J  admit,  may  be  adduced  to  prove  that  a  favored  son  has 
been  worthless  or  abandoned — but  whether  he  has  given  more  satisfac-* 
tion  than  the  others  have  given  to  his  father,  the  father  alone  can  decide ; 
and  I  presume  that  the  father's  preference  is  to  be  justified  by  the  effect 
;^bich  his  son^s  conduct  has  produced  upon  his  mind. 

B.  N0|  thi^t  is  not  so ;  because  the  father  may  judge  partially,  and  be  * 
bleased  with  the  acts  done  by  a  son  of  his  most  beloved  wife;  aithoo^ 
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if  the  same  acts  were  done  by  the  son  of  another  wife,  they  would  be  dis* 
pleasing  to  him.    This  is  to  be  judged  of  by  the  law. 

A.  That  might  be  proper,  if  there  was  a  law  by  which  it  could  be  judg^' 
ed,  and  if  the  facts  were  such  as  admitted  of  adjudication.  The  end  of 
respect  and  affection,  is  to  give  satisfaction.  Is  this  to  be  attained  by  as* 
siduity? 

B.  Yes ;  assiduity  is  one  of  the  means  by  which  that  end  may  be  at* 
tained. 


A.  Generally  speaking  it  may  be  so.  But  is  it  not  possible,  that  a  Bom 
really  more  desirous  than  any  of  the  others  to  please  his  father,  may  have 
studied  his  humours  and  discovered  that  of  all  things  he  disliked  assidoity 
the  most  ?  If  from  the  very  respect  and  affection  which  you  admit  ought 
to  entitle  him  to  preference,  he  refrains  from  assiduity,  and  thus  succeeds 

0 

in  giving  satisfaction — would  you  set  aside  a  gift  made  in  his  favor! 

B.  No ;  not  if  he  acted  from  kindness  and  affection,  and  thereby  gara 
satisfaction  to  bis  father. 

A.  But  who  is  to  judge  of  the  motives  from  which  he  acted — and  if  h# 
really  gives  satisfaction  to  his  father,  will  you  not  give  him  credit  for  haV^ 
ing  intended  it  ? 

B.  It  ought  to  be  so,  if  the  contmry  does  not  appear. 

A.  How  is  the  contrary  to  appear?  He  gives  satisfaction — and  I.dcr 
not  8ee  how  it  can  appear,  except  from  an  acknowledgement  of  his  own, 
that  he  did  not  intend  it.  -" 

B.  This  may  be  judged  of  from  circnmstance{»« 
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A.  It  is^possible  perhaps  that  the'>motives  of  Jbi^  cqnductxnay  h^  asc^taia^ 
ed  by  circumstances— but  in  g^ral  the  effect  produced,  will  be  the  masjt 
certain  test  of  the  intention.  It  might  indeed  appear  that  the  nature  of  a 
iatb^F^  i^^^  «ijtcfa,  :fks  to  ma^«  Um  pl^aeted  Idth  HI  u«i»ge^but  ties  U  not  to 
4»e  fipppostd.  ,    > 


■    .         >  J 


B.  Such  a  thing  is  not  to  be  supposed — but  if  it  should  appear  (that  th^ 
case  was  so,  the  gift  would  be  set  aside — because  there  must  be  merit  oa 


A.  If  there  be  ever  so  much  merit,  the  father  is  not  bound  to  reward  itt 
fl#  mity  rew«cl  H  if  h^e  jileMe$t 


«>•' 


^  3Pf.  That  is  very  jljrue, 


^.  Then  he  exercises  his  own  judgement  and  rewards  wljat  he  conceives 

%o  be  ^eritt    How  is  he  to  be  controlled? 

%  .  ....  . .  ■■  .    .  ^ 

^..  J5v. Wot  uj4ess  it  appears  that  be  wais  xqistaken^  —     - 

'A.  He  cannot  possibly  be  mistaken  as  to  having  been  pleaded  or  other* 
i^jijpp,.  by  th.e  conditct  gf  his  sop.  It  seems,  then  to  be  reduced  to  the  son's 
moiive— and  the  kindest  motive  may  make  him  refrain  from  importunate 
attentions  or  open  acts  of  afiection.  He  may  be  convii^ced  that  even  ^ 
seeming  inattention,  will  be  the  conduct  most  pleasing  to  his  father — ana 
so  it  may  prove  tp]^p  J)y,tlje^referpncegiv(Bji  to  ^so^f  w:hp^§ft  copd^ctg 
Jiimself. 


3.  Yet  if  \\  c^  l»e  discov^i^ed  that  the  p.ojn  di4  AQt  act  m^  ^ectipft 
imd  respect — or  that  the  father  was  mistaken  in  pr^f^rring  hlw  ^9  }V^  ott^^jp^ 
f  opS;  the  |;ift  will  be  set  asid^. 


<       '  r 
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,  A.  Does  it  not  now  come  to  this  ?  The  father  may  give  a  preference  to 
that  son  who  has  treated  him  with  the  most  affection  and  respect — on  the 
de^ees  of  affection  and  respect  the  father  is  to  judge.  He  decides  accord* 
ing  to  his  ccmviction*      As  to  what  really  pleased  himself  be  cannot  be  mis* 

•    * 

taken.  It  is  admitted  that  extraordinary  love  for  the  son's  mother  will  not 
defeat  the  claims  which  he  may  have,  in  virtue  of  his  own  conduct  to  his 
father.     He  gives  more  satisfaction  than  the  other  sons  .give.     How  is  it  to 

ft 

\}e  «hown  that  he  did  not  intend  to  do  that  which  he  has  actually  done? 

'Here  the  conversation  ended  ;  the  Pwidits  declaring  that  they  could  n(xt 
9S^  more  than  they  rhad  said. 

It  is  not,  I  think,  easy  to  conceive  how  such  reservations  can  qualify  th^ 
absolute  r^ght  of  makii^  an  unequal  dislrihution^  even  if  it  should  proceed 
&om  the  fathered  caprice. 


I  shall  now  give  the  substance  of  an  opinion  delivered  by  the 
to  the  Master  of  the  Supreme  Court  on  the  5th  of  April,  1821.^  The  whole 
wUl  be  found,  question  and  answer,  ii|  tlie  s^ppendix.  The  case  was  one 
of  a  father  who  had  eleven  sons,  and  property  to  the  amount  in  value  of  leu 
lakhs  of  Rupees:  out  of  this  property,  he  had^  in  his  life  time,  given  ajisi 
uncestaruii  Talook  to  the  value  of  one  lakh  of  Rupees  to  one  of  his  son^. 
The  son  who  received  this  ancestorial  immovable  yvoperty  in  the  life  time 
40f  his  father,  shared  upon,  his  death  equally  with  the  other  ten  brothers 
in  the  residue ;  that  is,  he  got  one  lakh  of  Rupees  out  of  ten  lakhs,  and 
•got  bis  propoxtioa  of  the  remaining  mne  lakhs,  as  he  would  have  done  if 
he  had  not  received  any  thing  from  his  father,  and  as  uf  the  nine  lakhs  bad 
made  the  whole  estate* 

The  PundUs  declared  that  a  father  could  not^ive  4h€  frA«&  of  I^ii  m^ 

fi  k 
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testorial  landed  property  to  one  of  his  sons,  to  the  prejudice  of  the  others — 
but  if  07ie  had  a  larger  family  than  the  others,  or  was  infirm,  that  the  father 
might  make  an  unequal  distribution  in  his  favor  J  That  a  father  might  in 
his  life  time,  give  away  an  ancestorial  Talook  to  one  of  his  sons,  provided 
he  left  at  the  time  of  his  death,  sufficient  for  the  support,  ia  a  respect  abh 
manner,  of  the  rest  of  his  family.  That  he  might  give  away  such  ancestor 
rial  Talook  to  one  son,  although  that  son  had  not  a  largeb  family 

THAN  THE  OTHER  SONS,  AND  ALTHOUGH  HE  WAS  NOT  INFIRM,  IF  THB 

•  «» 

SON  TO  WHOM  HE  GAVE  THE  OnCCStorial  Tolook,  WAS  MORE  ATTENTIVE 
TO  HIM  THAN  THE  OTHER  SONS  WERE.  TuAT  THE  FATHER  WAS  TO 
JUDGE    OP   THE    ONE    SON    BEING    MORE    ATTENTIVE   TO    HIM   THAN    THB 

OTHER  SONS,  but  that  he  must  judge  according  to  the  shastras.  That  ij 
the  father  had  eleven  sons,  some  of  age  and  some  under  age,  who  all  be-* 
BAVE  TO  HIM  equally  WELL,  he  might,  in  his  life  time,  without  contem^ 
plating  a  division  of  his  estate,  or  his  own  death-,  give  to  his  eldest  soir^ 
a  Talook,  being  ancestorial  property,  worth  a  lakh  of  Rupees,  the  whole  pro* 
perty  being  worth  ten  lak/is — that  such  gift  is  valid — and  that  it  might 
le  made  to  any  one  of  his  sons,  as  well  as  to  the  eldest  son.  That  suck 
gift  ^itt  ^^'^  deprive  THE  SON  SO  obtaining  it,  of  his  proportion  of  ih% 
remainder  of  the  property,  when  it  comes  to  he  diuided.  That  the  extent  to 
which  a  father  may  go,  in  making  a  gift  of  his  akcesto  rial  property  to  one 
son,  is  not  specified.  That  out  of  ancestorial  property  worth  ten  lakhs  of 
'Rupees,  a  father  may  give  to  any  zxtest  to  one  of  his  sons,  provided 
HE  LEAVES  ENOUGH  FOR  THE  OTHER  SONS.  Sut  that  he  connot  make 
such  gift,  of  ancestorial  property,  to  any  person  not  his  son,  although  he 
may  give  a  small  proportion,  about  one  biggah,  for  instance,  out  of  fifty 
bigga/is,  (or  charitable  purposes. 

« 

Before  I  conclude  this  chapter,  I  shall  compare  this  opinion  with  that 
which  one  of  Uiese  Pundits  (  Tarapershad)  gave  to  the  Sudder  Dewannee 
Adawlut,  upon  a  similar  question.     Tarapershad  liud  died,  and  had  been 
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(Hicceeded  by  another,  between  the.  time  when  the  above  opinion  was 
giTen,  and  the  time  of  my  conversation  which  has  been  recited.  So  far» 
therefore,  as  the  opinion,  and  the  conversation  agree,  we  may  say  we  bare 
the  concurrence  of  three  Pandits. 

,  In  the  opinion  it  is  said,  that  a  father  may  make  a  gift  to  any  one  son^  if 
that  son  was  the  most  attentive  to  him  or  if  all  his  sons  were  equally  at* 
^entrve.  That  he  (the  father)  is  to  judge  of  this  attention^  but  that  he  is 
to  judge  according  to  the  SAastras.  From  the  conversation  it  may  be  in- 
ferred,  that  a  judgement  is  to  be  formed  by  the  same  criterion — but  it  ap- 
pears, to  me,  that  the  whole  difficulty  remains.  The  right  of  preferring 
one  son  to  another,  depends  upon  sensation  alone,  and  if  that  cannot  be 
brought  to  a  standard,  the  father*s  own  will,  or  opinion  must,  as  I  con- 
ceive, be  conclusive  as  to  his  right, 

.  In  the  opinion  given  by  the  Pandits,  to  the  Master  of  the  Supreme 
Court ;  there  is  certainly  an  apparent  contradiction.  The  Pundits  say  the 
father  may  make  a  gift  to  that  son  who  had  been  more  attentive  to  him 
than  Iiis  other  sons  had  been.  That  he  is  to  judge  of  the  degrees  ofatten* 
tion — but  that  lie  must  judge  according  to  the  Shastras.  They  again  say, 
if  all  the  sons  behave  equally  well  to  their  father,  (i.  e.  if  they  have  been  all 
equally  attentive)  that  he  may  make  a  gift  to  any  one  of  them.  Here  we 
have  a  distinct  assertion  of  the  father's  right  to  make  a  gift  to  any  one*6( 
his  sons,  without  assigning  any  cause  for  his  preference.  How  then,  can 
it  be  said  that  th^  father  must  form  a  judgement  upon  the  relative  atten- 
lions  of  his  sons,  s^nd  that  he  must  form  his  judgement  according  to  the 
Shastras  ? 

Having  gone  so  far,  may  I  now  venture  to  say  that  the  true,  and  only 
intelligible,  question  is,  Has  the  father.  6v  has  he  not  a  right  to  make  any 
unequal  distribution  among  his  sons,  of  ancestorial  immovable  property  1 

H  b  9 
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It  is  trifling  to  say  that  be  may  do  so,  upon  certain  consideratioiMS^  ip 
these  considerations  be  imaginary,  or  if  proof  of  their  real  existence  canrr 
not  possibly  be  obtained. 

However  sinful  the  act  may  be,  it  is  as  I  conceive,  admitted  that  a  man 
can  legally,  give  away  from  his  family,  or  make  unequal  distribution 
among  them,  of  movable  property,  whether  anc^Woria/ or  ^^^-nc^tiirei/— and 
that  he  may  dispose,  in  the  same  manner,  of  se/f-acquired  immovable  pro-- 
perty. 

Whether  or  not  his  direct  descendants,  in  the  male  line  only,  (i.  e.  his 
sons,  grandsons,  and  great  grandsons,)  are  protected  against  his  giftSp, 
or  wiequal  distribution  of  ancestorial  immovable  property,  may  perhaps  b^ 
said,  to  have  been  as  yet  unadjudicated. 

I  shall  hereafter  notice  the  decisions  which  have  taken  place  in  the  Sud-- 
der  Dewannee  Adawlut  respecting  the  right  of  a  man  to  make  an  unequal 
distribution  among  his  sons  of  ancestorial  immovable  property.  In  the  Su-* 
preme  Court,  this  right  does  not  appear  to  have  been  ever  doubted.  De- 
cisions certainly  have  taken  place,  in  which  such  a  right  may  be  said  to 
have  been  assumed — and  upon  one  occasion^  the  Court  has  declared  dis- 
tinctly, that  the  possessor  of  ancestorial  immovable  property,  may  make 
an  unequal  distribution  of  it  among  his  sons  by  his  will. 

In  the  cause  between  Rajkisno  Bonerjea  Sf  ah  v.  Taraneychum  Bo^ 
nerjea  ^  ah  (in  which  the  Pundits  gave  the  opinion  I  have  spoken  of)  an 
issue  was  directed  to  try  whether  or  not  the  Talook  which  had  been  given 
to  Twanet/chwn  Bonerjea  (for  he  was  the  son  who  had  received  a  gift  of 
it  from  his  father)  was  his  separate  property.  This  issue  might  have 
raised  the  question  of  law,  as  to  the  father^s  right  of  making  such  a  gift—; 
but  it  never  was  triedt 
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It  .was^  directed  iflL  August,  1S19.  In  Marcb»  1820,  it  wac^^  by  €DB8eii<;> 
of  the  p^rtie^  referred  ta  the  Master  to  enquire  and  report  touching  the, 
matters  indiffere$iQ€.  The  issue  \vas  to  be  retained  until  the  report  sh^uld^ 
be  made — and  if  the  ]:epprt  should  be  confirmed,  judgement  was  to  }^ 
signed  accordingly.  AnnQBg  other  proceedings  in  the  Master's  office,  the 
Pundits  were  examined  in  April,  182 1  ;  and  in  February,  1822,  the  Mas^ 
ter  reported  (and  his  report  was  confirmed  without  opposition)  that  thei 
Talook  in  question  was  tlie  separate  property  of  T^araneyckum  Sofierjea. 
Here  the  matter  rests,  a^d  the  proceeding  has  been  hitherto  acquiesced  ra» 

A  cs^se  ha3  been  decided  upon  the  will  of  Soorjeeeomar  Takoor  in  tha 
Supreme  Court.      This  case  will  be  more  fully  stated  in  the  chapter  oa 

Will3. 

Soorjeeeomar  left  a  widow  but  no  child  ;  and  he  made  a  will  by  which 
all  his  property,  consisting  in  part  of  ancestorial  immovable  estate,  was 
giyen  to  his  brothers.  By  this  will  he  had  i^ade  a  provision,  which  hf). 
considered  to  be  a  suitable  one,  for  his  widow. 

The  will  set  up  was  alleged  to  have  been  forged,  and  upon  that  ground^ 
^one,  it  was  contested  by  the  widow.  It  was  found  to  have  been  duly 
executed,  and  here  the  case  ended. 

If  it  had  been  established  as  law,  that  a  man  cannot  make  a  gift  or  an 
unequal  distribjution  oi  ancestorial  immovable  property  to  the  prejudice  of 
any  of  his  descendants^  it  might  not  have  followed  that  he,  being  childless^ 
v^ould  be  held  under  the  same  restraint,  when  giving  to  his  brothei^,  where 
ihe  widow  is  to  be  prejudiced  by  the  gift. 

In  principle  however,  it  appears  to  me,  that  a  discrimination  could 
iiardly  be  made^  without  subtility.    The  parties,  in  cases  which  have  been 
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determined,  were  descendants,  hut  a  widow,  where  there  are  not  descend- 
ants, is  the  undoubted  heir,  although  she  may  not  have  more  than  a  life* 
Interest  in  the  estate.  This  interest  she  has  in  ancestorial  immovable,  as 
well  as  in  other,  property  ;  and  if  it  be  certain  that  a  son  cannot  be  disin- 
herited by  his  father,  it  is  not  easy  to  conceive  how  a  widow,  no  son  being 
in  existence,  can  be  disinherited  by  her  husband.  If  there  be  sons,  she  i»> 
to  be  provided  for,  like  the  sons,  upon  partition. 

'  I  do  not  know  that  such  a  question,  as  that  relating  to  the  widow^s  rights 
in  this  respect,  has  ever  been  raised.  It  was  open  no  doubt,  in  the  case 
6f  Soorjeecomar  Takoors  will,  and,  as  the  Court  was  at  the  time  full,  lam- 
sorry  that  it  passed  sub  silentio,  for  in  that,  and  all  other  oases  the  deci- 
sion  of  a  Court,  competent  to  decide,  would  certainly  have  been  very 
desirable. 

Upon  a  comparison  of  what  has  taken  place  in  the  Supreme  Court,  with* 
what  has  taken  place  in  the  Sudder  Dewannee  Adawlat — and  a  compari- 
son of  the  decisions  in  the  latter  court  with  each  other,  1  feat*  we  shall  not 
be  satisfied  that  the  law  respecting  a  right  in  the  possessor  to  dispose  of 
ancestorial  immovable  property  at  his  pleasure  has  been  finally  settled.  If 
the  existence  of  such  a  right  should  be  recognized,  all  further  enquiry  wili 
be  superfluous — ^but  if  the  right  shall  be  denied  as  it  may  prejudice  descend- 
ants, I  know  not  how  it  can  be  admitted  to  the  prejudice  of  widows. 

In  the  present  chapter  I  propose  to  confine  myself  to  the  law  as  1  find 
it  written  in  the  books,  and  to  decisions  which  have  taken  place  in  the 
iS^idder  Dewannee  Adawlut.  When  I  come  to  the  chapter  upon  Wills,  1 
shall  have  occasion  to  notice  the  proceedings  which  have  taken  place  in 
the  Supreme  Court  upon  this  important  subject. 


I 


'       <        , 

do  not  presume  to  give  any  opinion  of  my  own — but  on  this  point,  aa 
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Jrell  SIS  on  other  pointoi  I  have  ventured  to  offer  some  (having  suppressed 
inany)  of  the  observations  which  <iccurred  to  me,  in  a  confidence  that  they 
will  not  be  deemed  obstrusive,  or  attributed  to  arrogance  upon  my  part. 

I  shall  now  proceed  to  the  decisions  which  have  taken  place  in  the 
Sudder  Dewannee  Adawlut,  upon  this  very  important  subject. 

*  *  *  1^ 

The  first  case  came  before,  and  was  decided  by,  the  Supreme  Council^ 
then  the  Sudder  Dewannee  Adawlut.  This  was  in  February  1792,  and 
prior  to  an  existence  of  the  Sudder  Dettannee  Adawlut^  as  it  is  now  esta^ 
blished. 

The  case  was  that  of  Eshanehund  Rai  v.  Eshorchund  Rat,  and  it  is  re* 
ported  page  2  of  the  Sudder  Dewannee  Adawlut  Reports,  voL  1st.  ^ 

V 

It  was  as  follows — In  the  year  1781,  Kishenchund^  Zemindar  oi  Nud^ 
dea,  by  a  deed  of  gift,  executed  shortly  before  his  death,  reciting  that  he 
was  infirm,  and  approaching  to  his  end  ;  that  his  Zemindary  (termed  by 
him  his  Raj  or  principality)  had  never  been  divided  ;  and  that  he  wished  to 
prevent  quarrels  among  his  sons,  respecting  it,  after  his  death  ;  settled  the 
whole  Zemindary^  with  its  honors^  on  Sheochund^  the  eldest  of  his  four  SUR- 
viYiNa  «oit«,  with  provisions  for  tlie  three  younger  sons  payable  out  dftke 
Mohashira^  or  proprietary  income  of  the  Zemindary. 

« 

It  appears  by  the  report  that  Kishenchund  had  had  six  sons,  but  that 
two  of  them  were  dead,  having  left  adopted  sons,  for  whom  also  Kishen* 
cliundm^Ae  a  provision.  By  the  report,  it  is  not  set  forth  ihzi  Sheochund^ 
the  eldest  surviving  son  of  Kishenchund^  was  the  eldest  of  the  family — yet 
1  should  think  (considering  the  opinions  of  the  Pundits,)  if  either  of  the 
deceased  sons,  had  been  the  elder  brother  ofSheochund,  that  it  might  have 
made  a  difference  in  the  case. 
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The  report  however  proceeds :  The  eldest  son  (i.  e.  Sheoehund)  was  ac- 
cordingly put  in  possession  of  the  estate — and  was  succeeded,  upon  hitf 
death  by  Eshorckund  (the  Respondent)  his  son. 

In  August,  1789,  Esfionehund  (the  appellant)  one  of  the  younger  sons  of 
Kishenc/iwidy  brought  his  suit  in  the  Zillah  Court  of  Nuddea^  against  his 
nephew  Eshorcliund. 

In  this  suit  Eshanchund  claimed  a  fourth  part  of  the  Zemindary.  Tliis 
i>laim  he  made,  as  one  of  the  sons  of  Kishenchund,  on  the  ground,  that  by 
the  Hindoo  laws  of  inheritance,  each  of  the  sons  was  entitled  to  a  portion^ 
that  the  disposition  made  by  Kishenchund  was  not  a  gifty  and^  at  all  events 
Jhat  he  had  not  by  laWj  tlie  power  to  make  one.  Against  this  claim  Eshor* 
chund  set  up  his  title  to  the  whole  estate^  upon  the  deed  of  gift  made  by 
his  grandfather,  in  his  father's  favor. 

The  question  was,  whether  or  not  Kishenchund  was  legally  empowered 
to  make  the  gift  which  he  had  made  of  the  Zemindary, 

Numerous  Pundits^  of  different  parts  of  the  country  were  consulted  ; 
and  by  a  majority  of  their  opinions,  a  settlement  of  the  Zemindary  on  the 
eldest  son,  with  a  provision  made  for  the  younger  sons^  was  pronounced 

TO  BE  LEGAL. 

The  Judge  oi  Nuddea  decided  in  favor  of  the  validity  of  this  gift,  and 
the  title  derived  from  it  by  the  defendant.  He  accordingly  declared  the 
defendant  to  be  entitled  to  the  whole  Zemindary^  subject  to  the  pecuniary 
provision  which  had  been  made  for  the  Plaintiff — and  the  Sudder  De* 
wannee  Adawlut,  upon  the  Plaintiff*s  Appeal,  affirmed  the  Judge's  decree. 

The  opinion  delivered  by  two  distinguished  Pundits  (Jagannath  and 
Kerperam)  was  founded  on  the  following  reasons ; 


W""  •  -■• 'KTv jti^flk^^f ,«■■-.  Jfj'  """     ■'•-•■■-■^^■^r^ 
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Ist.  According  to  law,  a  presieat  made  by  a  father  to  his  soa,  iJurqugh 
Mj^eetionf  6(iaU  not  be  shared  by  tixe  brethren. 

2d.  W/iut  has  been  acquired  by  any  of  the  enumerated  lawful  means^  k^ 
MONG  WHICH,  Inheritance  is  one,  is  a  Jit  subject  for  gijt. 

3d.  A  co-heir  may  dispose  of  his  own  share  of  undivided  property. 


4th.  Alt/wugh  a  father  be  fprbidden  to  give  away  landj  yet,  if  he  nI(.^ 

VEHTHELESS  do  so,  H«  ItfEEELY  9INS,  BVT  THE  «IFT  HOLDS  GOOD. 

5th.  Raghunandana  in  the  J^ityatatwit  reslrictmg  a  father  from  giving 
LANDS  to  4me  lof  his  sons  (but  clothes  anfl  omqmentfi  ^y)  is  at  variancewitA 
Jinmla  Vahana^  whose  doctrine  he  espauseSyand  who  only  saysj  T#f  t  ^  }f^ 

THER  ACTS  BLABffABLY  IN  SO  90INQ. 

€th.  A  principality  may  lawfully,  and  properly  be  given  to  ^q  eldest  ao& 

Of  these  reasons  it  will  be  seen,  that  the  1st,  2d,  4th,  and  5th,  withqui 
reference  to  the  nature  of  the  property  in  question^  declare  the  father's  right 
4o  VMke  an  t^nequal  distribution^  or  a  gift^  of  ancestorial  immotable  prop^- 
ty.  Kay,  in  the  second  reason,  this  right  is  founded  upon  the  very  fact  ^ 
the  property  being  •acquired  by  Inheritance. 

The  publication  of  these  reports  was  not  begun  for  several  years  after 
the  above  decision  took  place — I  infer  from  thehr  heading  that  the  fir^t 
number  coiuld  not  have  been  printed  before  the  year  1805. 

A  remark  upon  the  case  has  been  subjoined  to  it,  which  I  presunm,  is 

ff 

from  the  Judges,  or  one  of  the  Judges,  of  the  if  udder  Dewannee  Adawiui\ 

It  itf  as  fpjlaws ; 

II 
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"  Admitting  the  father's  disposition  of  his  estate  in  favor  of  his  eldest 
son,  to  have  been  an  improper  exercise  o/potver  on  his  part ^  as  possessor  of 
the  HEREDITARV  patrimony^  still  the  validity  of  a  gift  actually  made 
hjf  ajather^  is  affirmed  by  Jimula  Vahana.  For  since  the  gift  of  the  entire 
estate  to  a  stranger  would  have  been  valid,  (Jwwever  blamable  the  act 
of  the  giver  might  be  J  the  donation  in  favor  of  one  son,  with  provision  for 
the  support  of  the  rest,  would  seem  to' be  equally  valid,  according  to  the 
doctrines  received  in  the  province  of  Bengal.  And,  after  extending  to  the 
case  oj  sonSy  no  less  than  to  that  of  strangers,  Jimuta  Vahana  s  position  res* 

ft 

pecting  gifts  valid,  thov oh  made  in  breach  of  the  law,  it  becomes  ne- 
eessary  to  the  consistency  of  the  doctrine,  equally  to  maintain,  that  a 
fathers  irregular  distribution  of  the  patrimony  at  a  partition  made  by 
him  in  his  life  time,  in  portions  forbidden  by  the  law,  shall,  in  like 
manner,  be  held  valid,  though,  on  his  part,  sinful.  No  opinion 
was  taken  from  the  law  officers  of  the  Sudder  Court  in  this  case.  Sut  it 
has  been  received  as  a  precedent  which  settles  the  question  of  a  fa- 
ther's  power  to  make  an  actual  disposition  of  his  property, 
even  contrary  to  the  injunctions  of  the  law,  whether  by  gift, 
or  by  will,  or  by  distribution  of  shares.** 

Thus,  as  it  appears  to  me,  this  decision  has  been  adopted,  and  confirm* 
ed  by  the  Sudder  Dewannee  Adawlut. 

It  must  be  observed  that  the  law  of  the  Mifhila  school,  is  different  from 
tliat  which  prevails,  (or  rather  tliat  which  by  the  above  decision  seems  to 
have  prevailed,)  in  Bengal — and  yet  the  ca^se  of  Sham  Singh,  appellant,  v. 
Mussumut  Umraotee,  on  the  part  of  KaleeSur  Singh,  a  minor,  respondent — 
Sudder  Dewannee  Adawlut  Reports — Case  1.3  of  1813 — may  cast  some 
doubts  upon  the  law,  even  as  it  prevails  in  Mifhila — for  it  would  appear, 
that  there,  a  man  may  by  deed  make  a  gift  of  property  to  one  son,  provid- 
ed the  gift  be  accompanied  by  possession.    At  all  events,  as  the  doubt 
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seems  to  have  arisen  upon  the  ground  of  the  ccise  being  one t  whkh  ought  to 
ie  decided  by  the  Ulw  as  it  prevails  in  Mifhila,  it  may  be  inferred  that  it 
would  have  been  otherwise  by  the  law  as  it  was  then  supposed  to  prevail 
in  Bengal. 

.    In  the  year  1 804,  Sham  Singh  (the  appellant)  brought  an  action  in  the 
Zillah  Court  of  Bhagulpore  to  recover  from  Mussumut  Umraotee  (the  Res* 
pondent)  one  half  of  the  Talook  of  Bikrampore  Chukramy.     It  was  stated 
by  the  plaintiff,  that  the  estate  in  question  descended  from  Hurhur  Singh 
%o  his  two  sons  Joyraj  Singh  (the  father)  and  Udbhoot  Singh  (the  uncle  of 
the  Plaintiff.)    That  Udbhoot  Singh,  being  the  elder  brother,  his  name  was, 
according  to  usage,  registered  in  the  office  of  the  Collector,  but  that  he 
and  Joyraj  Singh  jointly,  shared  the  profits  of  the  estate.        That  Joyraj 
Singh  having  died,  his  son,  (the  Appellant)  succeeded  to  his  (Joyraj  Singes) 
rights,  in  partnership  with  his  uncle  Udbhoot  Singh.  That  during  this  psu*t- 
uership,  Udbhoot  Singh  purchased,  out  of  the  profits  of  the  a^ieeslorial  es* 
tale^  in  his  own  name,  but  upon  the  joint  account  of  himself  and  the  ap- 
pellant, the  Afouza  of  Jypoor  Chohur  and  anothei'  village.  That  in  the 
year  1210,  B.  S;  Udbhoot  Singh  died,  leaving  the  respondent,  his  widow, 
and  two  sons ;  Kalee  Sur  Singh,  and  Zalim  Singh.  That  in  tlie  same  year  a 
.  proclamation  was  issued  by  the  Collector  of  the  Zillah  of  Tirhoot,  in  which 
district  th^  estate  was  then  situated — but  from  which  it  had  been  subsequent* 
ly  separated,  and  annexed  to  Bhagulpore.        That  this  proclamation  re- 
quired the  heirs  of  Udbhoot  Singh  to  come  in  and  make  a  settlement  for 
the  lands,    but  that  the  appellant  was  prevented  by  severe  illness  from 
hearing  of  the  proelamation.        That  the  respondent  appeared  before  the 
Collector  as  heir  of  Udbhoot  Singh,  and  procured  a  settlement  of  the  whole 
estate  in  her  own  natne.      That  she  wrongfully  took  possession  of  it  all,  and 
Btill  withheld  from  the  appellant,  the  half  share  to  which  he  was  entitled, 
and  which  by  his  action  he  sought  to  recover. 

I  i  3 
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To  this  denmiid,  there  was  a  geaeral  denial  Of  the  truth  of  Uie  plaintiffl^ 
statement-^nd  the  defendant  alleged  that  Hurhur  Singh  (the  father  of 
iUdblitidt  Singh  and  Joyraj  Singh)  had  a  short  time  before  his  death  ^nade 
a  gift  of  the  whole  estate  to  his  eldest  son  Udbhoot  Singh,  and  made  a  pe- 
cuniary provision  for  the  younger  son  Joyraj  Singh.  That  Udbhoot  Singh- 
accordingly  took  possession  the  year  after  hi$  father  died,  and  kei)t  pos- 
session until  he  himself  died — that  he  took  and  kept  possession  as  eolepro^ 
prietor.  That,  before  his  death,,  he  bequeathed  the  estate  to  his  eldest  sott 
Kali  Sur  Singh ;  during  the  period  of  whose  minority,  the  respondent 
Mfissumut  Umraotee  was  to  be  the  manager.  That  the  appellant's  father 
Joyraj  Singh^  had  never  enjoyed  any  share  of  tiie  estate  with  his  brother 
Udbhoot  Singh — and  that  the  appellant  had.  not  any  right  to  the  share 
which  he  claimed. 

The  Pundit  of  the  Zillah  Cotxrt  declared  the  gift  by  a  father  of  tfie  whole 
qf  an  ancestorial  immovable  estate  to  one  of  his  sons  to  the  exclusion  of  ano- 
ther (if  that  other  was  not  necessarily  DiSQVAhJFiEV  for participationj  on 
affiount  of  some  defect  natural,  or  incurred)  to  be  illegal.  He  further 
stated  that  sons  were  entitled  to  equal  participation  in  an  ancestorial  es- 
tate. There  was  evidence  to  prove  the  purchase  of  Jypoor  Chohur  and 
the  other  village  by  Udbhoot  Singh  to  have  been  made  on  the  joint  account. 
l^pon  this,  possession  of  the  half  share  claimed  by  the  plaintiff,  was  de- 
creed to  him. 

The  respondent  appealed  from  the  above  decree  to  the  Provincial  Court 
of  Moorshedabad,  and  the  Pundit  of  this  Court  declared,  that  the  gift 
whereby  Hurhur  Singh  was  stated  to  have  conferred  the  whole  of  his 
ancestorial  immovable  estate  on  his  eldest  son  Udbhoot  Singh, 
was  valid.  The  decree  of  the  Zillah  Judge  was  hereupon  reversedj  and 
the  appellant  was  adjudged  to  be  entitled  to  maintenance  only^  from  the  res- 
pondent. 
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From  this  reversal,  Sha$H  Singh  appealed  to  thi  Sudder  Xhwmnee  4d§w^ 
lut — and  there  **  it  appearing  that  the  estate,  to  the  half  of  whiff h  the  ft/K 
pellant  laid  claim,  had  been  generally  considered  as  situated  in  the  pro- 
vince OF  Mir'niLk,  and  the  parties^  themselves  having  in  answer  to  a  ques- 
tion put  by  the  Court,  admitted  that  their  religious  ceremonies  connected 
with  funeral  and  marriage,,  and  other  observances,  were  go¥ern^bi>  by  the 
Mit'hila  Shaster,  the  opinions  oj  the  law  officers  of  this  {the  Sudder  De^ 
wannee  Adawlut)  Court,  of  tlie  Provincial  Court  of  Patna,  and  of  the  3U* 
lah  Court  of  Tir hoot,  were  required,  as  to  t/te  legality,  or  otherwise,  (accord- 
ing to  the  TVIit'hila  Shaster)   of  the  alleged  gift  by  Hurhur  Singh,  of 

THE  whole  IMJI0VABLEANC£STR£L  estate  to  his  eldest  SON  UDBHOOnT 

Singh.  The  Pundits  of  the  Zillah  and  Provincial  Courts,  differed  ih 
OPINION  with  regard  to  the  law  in  this  case,  such  gift  being  pronounced  in-^ 
ifAT-iD  by  the  Pundit  of  the  former  Court,  and  y  Ahiir  by  that  of  the  latter.'^ 

The  Pundits  of  the  Sudder  Dewannee  Adawlut,  were  then  called  upoa 
to  state,  by  the  Hindoo  law  as  current  in  Mit'hila,  whether  the  gift  set  up 
by  the  defendant  was  valid,  and  whether  it  would  be  complete  without  sei^ 
zin  being  given  by  the  donor  m  his  life  time. 

The  opinion  of  these  Pundits  was  such  as  to  induce  the  Sudden  Dewan^- 
nee  Adawlut  to  affirm  the  decree  of  the  Zillah  Judge— and  to  reverse  that  of 
the  Provincial  Court.  Sham  Singh  therefore,  the  appellant,  became  eiitit* 
led  to  half  of  the  property  which  had  descended  from  Hurhur  Singh — and 
also  to  half  of  that  which  had  been  purchased  by  Udbhoot  Singh  with  tke 
profits  arising  out  of  Hurhur  Singh's  estate^ 

Previously  to  this  decision,  and  in  the  year  1812,  another  decision  which 
I  shall  next  mention,  had  passed  in  the  Sudder  Dewannee  Adawlut,  by 
which  it  was  declared,  that  a  gift  made  by  a  father  of  the  wJiole  of  the  an-- 
cestorial  properly  TO  one  of  his  sons,  in  exclusion  of  the  other  soins, 
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WAS   A    VALID   GIFT  ACCOBDINO  TO    THE  HiNDOO  LAW  A8  IT  IS  CURRENT 

iH  Bengal. 

» 

From  what  I  have  already  stated,  I  infer  that  the  Sudder  Dewanfiee 
'Adawlut  would  not  have  entertained  any  doubt,  if  the  case  of  Sham  Singh 
V.  Mussumut  Umraolee  had  depended  upon  the  law  as  it  is  current  in  Ben- 
gal — but,  that  the  question  was  doubtful^  as  it  depended  upon  the  law  of 
mt'Mla. 

I  shall  now  give  a  few  extracts  from  the  opinion  given  to  the  Sudder 
Dewannee  Adawlut  by  the  Pundits  of  that  Court,  because  they  appear  to 
admit  that  the  whole  ancestorial  property  may  be  given,  {provided  the  pro- 
per formSf  and  possession^  accompany  the  gift)  by  a  father  to  one  of  his 
sons,  in  exclusion  of  the  ot/^*  sofis,  even  according  to  the  law,  as  it  prevails, 
in  Mit'hila. 

•  _ 

The  Pundits  say,  if  a  father  shall  thus  express  himself  with  reference 
to  his  eldest  son,  ^^  He  will  become  sole  proprietor  on  my  death,  and  my 
younger  son  will  be  provided  for  by  him,  with  a  suitable  maintenance''  the 
gift  cannot  take  place,  from  the  omission  of  the  word  ^ />an' (donati- 
on) in  the  expression;  which,  both  according  to  the  Shasters,  and  the 
current  practice  of  the  country,  is  essential  to  complete  the  gift* 

They  go  on  to  say  supposing  the  word  *  Dan'  to  have  been  expressed 

in  the  above  sentence,  still  the  gift  cannot  be  considered  valid;  becausCya 

father  and  a  son  possess  an  equal  right  in  ancestorial  immovable  property — 

consequently  the  younger  brother's  right  is  established^  and  the  estate  becomes 

joint  property,  the  gift  of  which  is  illegal^  and  a  verbal  gift  under  any 

CIRCUMSTANCES,   OF    IMMOVABLE    PROPERTY,    UNLESS    SUPPORTED    UY    A 
HIBBENNAMEH,  IS  INVALID. 

The  Pundits  then  say,  **  The  authorities  agreeably  to  which  this  (their) 
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hebusta  has  b^en  delivered  are  the  Vivada  Retnecara,,  Smriti,  Samoo- 
cJiyu,  Vivada-chundra^  Vivada-chintamani,  and  other  texts  current  iH 
Mit'hila/'  J  .  .         1 

The  texts  cited  go  to  show  that  the  rights  of  a  son,  and  grandsoni  to 
property  acquired  by  the  grandfather,  are  equal — that  neither  shall  have 
greater  nor  less  that!  another,  and  that  the  s6n  of  the  deceased  has  no  6p« 
tion  to  give  it  away  ; — ^also,  that  this  right  extends  to  movoftfe,  as  welf  as 
to  immovable^  property  acquired  by  the  grandfather.  That  a  verbal  morf- 
gage  is  valid  J  if  the  mortgaged  property  remains  in  the  hands  of  the  mart* 
gagee — but  that  a  gift  is  not  a'alid  unless  there  be  a  deed  execvt^* 
ED  BETWEEN  THE  DONOR  AND  THE  DONEE.  :>  Further,  that  saU^  ,mort^ 
gage^  partition,  or  gift,  of  immovable  property ,  is  valid,  provided  a  deed' 
be  executed  to  that  effect^  in  which  case,  all  cause  of  complaint  is  rb« 

MOVED. 


■  ^ 


In  answer  to  a  second  question,  these  Pundits  say.  Supposing  the  da^ 
nor  to  have  made  a  gift  of  the  above  mentioned  property,  but  not  to  haVR 

GIVEN   THE    DONEE    SEIZIN  DURING  HIS  LIFE  TIME,  THE  VERBAL  GIFT  IS 

INVALID,  BECAUSE  THE  DONEE  HAS  NEVER  BEEN  IN  POSSESSION  OF   IT. 

I 

The  authorities  cited  go  to  prove  that  a  hibbennameh  executed,  and^t- 
tested  by  credible  witnesses,  shall  not  be  \ aXid  unless  possession  shall  havB 
been  given. 

•       -    •  .'  .  ^ 

Whether  or  not  a  deed  of  gift,  with  possession  delivered,  would  be  suffi- 
dentin  Mit'hila,  to  make  a  valid  title  to  the  property,  may  be  considered  ; 
— but  at  all  events  the  decision  now  spoken  of^  was  founded  upon  the 
Hindoo  law  of  Mi^hila,  and  upon  that  law  alone.  It  will  be  seen,  that  even 
upon  the  ground  of  the  Mifhila  law,  there  was  a  disagreement  inopiniola 
between  the  Tirhoot,  and  the  JUoorshedabad, 


•4 
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I  now  come  to  the  case  of  Ramkoomar  NeMe  BackesptUtee  v.  Ki$ken^ 
kunkAr  Turk  BAeosun^  Cause  IS  of  1812,  2d,  Sudder  Dewaimee  Adawlut 
Hepwts,  page  359. 


These  parties  were  full  brothers.  The  Respondent  Kisbenkmkkar^  the 
ehkr,  and  the  appellant  fSomA-oiNNar  Neaee^  the  younger. 

In  1803,  an  action  was  i)rought  in  tke  Registrar's  Court  of  the  Jg^ilhk  of 
Vmdiea^  by  the  appellant,  to  recover  from  the  respondent,  {his  elder  bro^ 
iim:fj  ^gwdea iu Mouza  B'hmtparm.  The  ap|ieliant,  (the  younger  brother,) 
i^WBO^  tills  garden  as  haring  been  part  of  the  estate  of  Ran^^ni^h  Soob- 
imn.  hts  fotbert  wbo«  as  he  (the  appeUant)  alleged,  iiad  by  a  Daujjnilra^ 
(ar4fied  of  gift)  made  ^yer  tAe  whole  of  his  propcrtjf  to  him  (the  ai^l-> 
lant.) 

The  appellant  alleged  that  his  father  had,  in  1795,  made  over  the  whole 
ilfJUsffropert^j  real  and  personaU  to  him.  That  be  had  since  tlien,  been  in 
possession  of  it  ail,  with  the  exception  of  the  garden  in  dispute — and  that 
tha.j«^p<wdent'bad  in  the  year  1801,  possessed  himself  o£ the  said  garden* 

It  will  be  here  observed  that  on  an  allegation  by  the  yowiger  brother, 
that  his  father  had  made  a  gift  to  him  of  the  whole  property,  this  proceed- 
iag  was  instituted  for  the  purpose  of  recoverii^  a  garden,  which  hadibeed 
the  father's,  and  which  was  the  only  part  of  the  father  s  propentjf,  not  in 
actual  possession  of  the  ytm^ger  son.  The  year  1795,  (the  period  at  which 
tlie  appellant  alleged  his  father  had  made  a  gift  of  all  hi»J:properly  to  liim) 
x^rresponds  Vi«>ith  the  Bengal  year  1202. 

The  respondent,  admitting  the  garden  to  have  been  part  fif  his  fatfaer^s 
esta^,  pleailed  that  he  (the . father)  had  iittiie B.  Y.  liftl,  madeoner  to 
ilim,  by  a  deed  of  gift,  one  hcUf^  his  property  real  andpenswialf  andtbai 
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aflerwardB,  in  the  B.  Y.  1201,  he  had  executed  another  deedofgifl,  trans^ 
/erring  the  remainder  of  his  property  to  him  (the  elder  brother  J  averring, 
that  since  this  latter  period,  he  (the  elder  brother)  had  been  in  possession 
of  t/ie  whole  of  his  fathers  estate,  the  garden  in  question  included. 

These  three  several  deeds  of  gift  were  produced  before  the  Registrar  of 
the  Zillah  Court  of  Nuddea,  who  issued  a  jperti^anitaA  to  the  father  6j  the 
contending  parties,  (for  he  was  still  alive)  calling  upon  him  to  attend  iti 
person^  or  by  Vakeel,  and  io  declare,  as  to  tlie  authenticity  of  the  deeds^ 
produced  by  the  several  claimants.  The  fjxther  in  his  answer,  declared 
Ihat  he  had  never  made  over  any  part  of  his  property  to  his  elder  son,  (the 
respondent)  who  had  always  behaved  undutifuHy  towards  him,  and  that 
the  deed  produced  by  the  younger  son  (the  appellant)  was  authentic.  The 
Begistrar  decreed  possession  of  the  lands  to  the  appellant,  with  cost» 
against  the  Respondent 

The  Respondent  appealed  from  this  decree  of  the  Registrar,  to  the 
Judge — and  further  evidence  was  taken.  The  father  still  adhered  to  his 
former  dedaration>  and  the  Zillah  Judge  affirmed  his  Registrar's  decree. 

The  father,  Ramkaunt,  4lied,  and  an  appeal  against  the  two  former 
decisions  was  preferred  by  the  Respondent,  to  the  Provincial  Cofftrt  of 
Appeal. 

This  Court  passed  a  decree,  reciting,  that  the  evidence  on  each  side,  as 
to  the  execution  of  the  respective  deeds  of  gift,  t^as  equally  entitled  to  cre- 
dit. That  the  father,  from  his  e^ttremfe  age,  was  prob)Eibly  not  in  the  full 
possession  of  his  reason,  and  had  been  persuaded  by  his  sons,  alternate- 
ly, to  execute  all  the  deeds.  That  the  deeds,  executed  under  such  cir* 
^umstances,  were  inadmissible  by  law,  and  that,  setting  them  aside,  each 
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party  was  entitled  to  share  equally  in  his  father^s  estate.  Tliefmmtr  dfe* 
i^tees  were  therefore  reversed^  and  a  moiety  of  tht  disputed  land  wag  adjudged 
fa  each  party. 

JRamkoomar,  dissatisfied  li^ith  this  decree,  presented  a  petition  for  a 
special  appeal  to  the  Sudder  Dewannee  Adawlut.  That  Court,  consider- 
ing the  opposite  decisions  of  the  Courts  below,  that  there  was  no  proof  of 
the  father's  imbecility,  when  the  deed  of  gift  was  executed,  and  that  thQ 
decision  was  stated  to  involve  property  to  the  auftount  of  40^000  Rupees^ 
admitted  an  appeaL 

Upon  going  into  the  case,  it  appeared  there  was  no  reason  te  believe 
that  the  father  had  not  been  in  perfect  possession  of  his  senses,  when  hQ 
executed  the  deed  of  gift  in  the  B.  Y.  1202.  The  question  then  was  wher 
ther  or  not  the  father  was  justified  by  laWj  in  having  made  such  a  dispositiom 
of  his  property. 

The  following  question  was  put  to  the  Court  Pundits^  ''if  a  person  oC 
the  Brahmin  tribe  during  the  life  time  of  his  eldest  son^  transfer  by  gift^  th% 
whole  of  his  estate^  real  and  personal^  ancestrel,  or  acquired^  to  a  younger 
souy  IS  SUCH  ▲  GIFT  VALID,  OR  NOT  VALiOt  occordiug  to  the  authorities 
Cfurmt  in  Betigal?''     Th^ pundits  stated,  ''  that  such  a  gift  was  valiDi, 

thoughj   THE    GIFT   OF  THE  WHOLE  ANCESTREL  PROPERTY  BEING  FORBID- 
DEN,  IT  WAS  IMMORAL." 

.  The  Sudder  Dewannee  Adawlut  passed  9i  final  decree^  reversing  the  deci-: 
sion  of  the  Provincial  Courts  and  affirming  the  decrees  of  tlie  Registrar  and. 
Judge.      Costs  of  suit  in  the  Provincial  Court  and  in  the  Sudder  Dewaune^ 

Adawlut  to  be  paid  by  tJie  Respondent. 

.  I  shall  only  add,  that  the  parties^  IjAving  been  Brahmins^  cannot  make; 
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Miy  ^difference,  respecting  the  law,  and  that  there  is  a  note  at  the  end  of 
this  report  in  th«  following  words  :  ^*  This  doctrine  wm  followed  in  a  for- 
mer case.--^JS:$^aiic/4fciNf  Mai  ▼.  Eshorchund  Rai ;  vide  Reports,  vol.  i*jpage 
%partUi:' 

These  two  cases  must  have  'been  well  considered,  and  the  law  in  both, 
was  certainly  brought  fully  to  the  notice  of  the  respective  Courts,  befdre 
which  the -questions  had  canie.  It  was  therefore  wifh  some  Surprise,  th^ 
I  found  a  third,  and  a  subsequent  decision,  contrary  to  the  former  two, ' 
and  upholding  a  doctrine  opposite  to  that,  which  I  believed  the  first  de« 
chrees  had  established* 

I  now  speak  of  the  case  of  Phowannyclium  JSunhooJea  v.  the  heirs  4)f 
Ramkaunt  Bunhoojea,  Cause  15,  of  the  year  1.816,  vol.  ii.  Sudder  Dewan- 
nee  Adavrlut  Reports,  page  540. 

I  shall,  in  the  first  instance,  giv€  the  mai^inal  summary  of  this  case,  tt 
is  ''VA  Hissanama,  or  deed  of  partition,  made  by  a  Hindoo  father,  in  which 
he  allots  to  his  ^ons  portions  of  his  estate,  movable  and  immovable,  an* 
cestrel  and  acquired,  but  which  disposition  was  not  carried  into  effect 
during  his  life  time,  is  not  binding  on  his  sons  after  his  death.  If  by  the 
deed,  an  unequal  distribution  be  made  of  the  ancestrel  immovable  proper- 
ty, such  disposition  is  illegal  and  invalid  ;  as  is  also  the  unequal  distri* 

« 

bution  of  property  acquired  by  (he  father,  and  oi  movable  ancestrel  proper- 
ty,  if  made  under  the  influence  of  a  motive,  which  is  held  in  law  to  deprive 
a  person  of  the  power  to  make  a  distribution." 

f 

The  case  itself  is  tlius  stated ;  The  appellant  brought  an  action  in  the 

Zillah  Court  of  the  Twentyfour  Pergunnahs,  against  his  father  Ramkaunl, 

Im  brothers  Gyaram  and  Ananchund,  and  against  Mussummat  Taramunecy 

J  j  2 
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and  Mussummat  Parhuttee^  wives  of  his  brother  Lvkhimarain.         A  shork 
time  before  the  institution  of  the  suit,  Ramkmmt  had  executed  a  Hissa* 
nama,  or  deed  of  partition,  allotting  shared  of  his  estate  i^Mwaife  and  immov- 
ablef  aneestorial  and  acquireely  among  his  sons,  for  the  avowed  purpose  a£ 
preventing  disputes  among  them  afterwards. 

After  deducting  a  small  portion  of  the  estate  far  his  own  support,  and 
for  charitable  purposes,  the  remainder  of  the  property  was  stated,  and 
allotted  as  followed  'y  a  statement  of  it  is  then  set  forth. 

The  deed  of  partition  had  been  dnly  registered,  but  on  an  attempt  be-^. 
ing  made  to  carry  it  into  effect,  this  suit  was  instituted 

It  was  stated  that  Radliakisheny  the  plaintiff*s  grandfather,  left  two  i&onst 
jRamram  Bunhoojea^  and  Ramkaunt  Bunhoojea^  (the  latter  was  pladntiff'a 
father.)  That  they  (Ramram  and  Ramkaunt)  lived  iipon  the  patrimonial 
property,  that  Ramkaunt  was  unfit  for  business,  but  that  JRamram  acquired 
separate  wealth ;  that  Plaintiff  traded  under  Ramram^  and  made  money ;. 
that  Ramkaunt  on  Ramram' s  death,  brought  his  {Ramram's),  property  into 
the  joint  stock,  and  that  the  estate  was  improved  by  the  plaintifi*'s  money. 
Plaintiff  objected  to  the  Hissanama^  because  it  was  written  without  his 
knowledge^  because  his  father  was  eighty  years  of  age  andnot  in  possession  of 
his  senses ;  because  Lukhinarain's  wives  could  not j  while  their  husband  livedo  be 
entitled  to  a  share;  because  the  Hissanama  inclvdedplaintiff^s  separate  pro- 
perty ;  because  the  land  had  been  encreased  by  his  exertions^  yet  none  of  it 
assigned  to  him;  because  41,000  rupees  were  falsely  said  to  be  in  his  hands- 
and  because  the  deed  did  not  specify  the  mercantile  conceits  of  the  patrimo^ 
nidi  estate.  He  prayed  that  the  deed  might  be  set  aside ;  that  he  might  be 
exonerated  from  the  false  charge  of  AXfiOQ  rupees.  That  he  might  have  his 
own  several  property^  and  the  money  he  expended  in  erecting  buildings^  and 
One- third  of  the  joint  aneestorial  estate^  it  having  been  improved  by  his  ex- 
ertions. 
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•  To  this  Ramkaunt  (the  father)  insisted  upon  his  right  to  diritie  tlie  real 
and  personal  estate,  as  he  pleased.  He  denied  separate  property  in  the 
plaintiff,  and  the  employment  of  his  exclusive  funds  or  industry,  in  the 
acquisition  of  joint  property,  admitted  that  plaintiff  had  the  management 
of  the  landed  property,  but  affirmed  that  other  sons  had  been  employed 
in  different  departments,  for  the  benefit  of  the  family^  He  stated  that  he 
had  excluded  Lnkhinctrain  on  account  of  his  mismanagement  and  bad 
conduct,  and  that  he  had  given  his  share  to  his  wives,  that  he  might  not 
be  left  wholly  destitute;  he  averred  that  the  claim  against  plaintiff  of 
41,000  rupees  was  just.  He  said  all  the  ancestorial  estate  had  been  indlud- 
ed  in  the  partition,  and  that  he  would  make  such  a  disposition  cff  the 
mercantile  concerns,  as  he  might  judge  proper.  The  other  defendants 
pleaded  the  general  issue. 

The  ZiUah  Court  declared  the  Hissanama  to  be  invalid  and  illegal,  &£* 
cause  the  plaintiff  wa>s  not  a  party  to  it,  and  because  it  was  incumbent  up* 
oM  Ramkauntj  before  he  made  a  partition  of  the  joint  ancestorial  property^  to 
obtain  the  consent  of  all  his  sons.  The  Hissanama  was  decreed  to  be  void, 
and  of  no  effect.  Possession  of  the  property  acquired  by  the  plaintiff,  was 
ordered  to  be  given  to  him — and  the  joint  property  ordered  to  be  distributed 
after  Ramkaunfs  death.  Ramkaunt  ums  declared  to  be  at  liberty  to  sue  the 
plaintiff  for  41,000  rupees,  and  the  defendants  were  ordered  to  pay  costs. 

On  appeal  to  the  Provincial  Court  of  Calcutta,  the  above  decree  was 
considered  in  all  respects  erroneous.  The  exclusive  right  of  the  plaintiff  to 
the  property  he  claimed,  was  supposed  not  to  have  been  proved,  and  his  claim 
to  a  third  of  the  ancestorial  property,  was  held  to  be  inadmissible ^-becavs^ 

DURING    THE    FATHER's  LIFE  A  SON  CANNOT  SUE  FOR  A  DIVISION  OF  SUCH 

PROPERTY.  Plaintiffs  claim  to  be  exonerated  from  the  charge  of  41,000 
rupees  was  held  to  be  improper,  as  no  demand  had  beenmade  upon  him  for 
the  paymeht  af  that  sum. 
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«'^HE    DECREE   AS    IT   SET   ASIDE  THE  HiSSANAMA,  AND  AtTARDED  SEPA- 
RATE PROPERTY  TO  THE  PLAINTIFF,  WAS    REVERSED.        CosU   tO  be   paid 

by  the  Respondent. 

J^amkaunt  died  pending  this  appeal.     The  property  (before  RandcaMnt'^s 
death)  wm  attached  by  the  Provincial  Court y  at  the  instance  of  the  Respon^ 
dentf  in  order  that  after. Ramkaunfs  (hisjaiher^s  decease^)  he  (the  Respond- : 
enljniight  be  ahU  to  secure  his  slwre  of  it. 
•      ■  • 

Ramkaunt  petitioned  the  superior  Court  to  prevent  the  execution  of  this 
attachments  because  he  still  retained  exclusive  possession — and,  because  while  > 
helivedj  no  body  was  competent  to  claim  any  part  \)f  the  properly^  movable: 
or  immovable^  ancestorial  or  acquired.        The  Provincial  Court  was  order^-^ 
to  withdraw  its  attachment. 

m 
m 

Mr.  Fombelle,  before  whom  the  cause  was  first  heard,  in  ihe  Sudder^ 

m 

J)eitvannee  Adawlut,  referred  it  to  tl^e  Hindoo  law  officers,  towhomth^. 
following  questions  were  put ; — 

1st.  Was  the  Hissanama  a  valid  instrument,  whether  the  property  dis* 
po^ed  of  by  it  was  ancestorial,  or  acquired  by  Ramkaunt  i 

2d.  Possession  not  having  been  given,  and  Ramkaunt  having  died,  not 
making  any  other  disposition  of  his  property,  was  the  Hissanama  binding 
upon  the  parties  mentioned  in  it  ? 

3d.  Had  J^amkaunt  a  right  to  exclude  one  son  from  participation,  and, 
to  grant  shares  to  the  wives  of  that  son  1 

* 

To  the  first  question  the  Pundits  answered,  that  a  man  cannot  make  an . 
unequal  iisPribution  of  ancestorial  property  among  his  sons^  and  that  in  so. 
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far  as  the  Hissanama  of  Ramkaunt  went  to  do  so^  it  was  not  valid^  not 
bindrntr  upon  the  parties  mentioned  in  it.  But  that  with  respect  to  aa^ 
quired  properly^  an  unequal  distribution  was  permitted  —and  the  Hissanama 
bindin:g  upon  the  parties  named  as  to  it,  unless  made  through  perturbation 
qfmindy  SfC.  in  which  case,  it  would  be  absolutely  illegal  and  void. 

To  the  second  question  they  answered,  that  possession  not  having  been 
given,  6(V.  the  Hissanama  was  not  binding  on  the  parties^  or  their  heirs  qftet 
fi'amkaunfs  death. 

And  to  the  third  question  they  answered,  that  Ramkaunt  was  not  ou* 
tiqrized  to  grant  shares  to  the  wives  of  a  living  son^  excluding  that  son,  «n« 
lessjor  a  valid  reason. 

This  answer  to  the  second  question  was  deemed  conclusive,  all  parties 
having  admitted  that  partition  was  not  actually  effected  in  Ramkaunt'm 
life  time* 

'Mr.  Fombelle  recorded  his  opinion  that  the  part  of  the  Provincial- 
Court's  decree  wliich  reversed  that  of  the  Zillah  Courts,  so  far  as  it  went  - 
to  order  the  plaintiff  possession  of  the  property  claimed  by  him  in  his  own" 
right,  should  be  affirmed.  (This  was  an  affirmation  of  the  reversal  of  tbe^ 
Zillah  Court's  decree.)  The  plaintiff's  right  to  the  separate  property  claim*^ 
ed  by  him,  not  having  been  investigated  by  the  Zillah  Court 

Mr.  Fombelle  was  further  af  opinion  that  the  part  of  the  Provincial 
Court's  decree  which  virtually  established  the  Hissanama^  should  be  fe- 
versed^  and  the  decree  of  the  Zillah  Court,,  so  far  as  it  went  to  make  voidP 

the  Hissanama^  should  be  affirmed.  i 

» 

In  September,  1815,  this  cause  was  brought  before  the  senior  Judge  oi^ 


OF  GIFTS,  AND  17NEQUAL  DISTBIBlTnOir 

ibe  Sudden  Dewannee  Adawlut,  when  two  other  questions  were  pat  to  the 
^umdits. 

1st.  Suppoung  the  Hissanama  to  be  a  valid  instrument,  would  it  be  nu- 
gatory because  not  carried  into  effect  in  Ramkaunfs  life  Hmepolthimgh 
the  plaintiff  had  prevented  it  from  being  carried  into  effect  ? 


t 


'  Sd.  If  Ramkaunt  had  put  all  the  parties,  the  plamtiff  excepted,  into 
possession  in  his  life  time,  and  divested  himself  of  all  right,  would  such  % 
disposition  be  valid  ? 

'  Upon  these  points  t^e  Pundits  differed  in  opinionr*  That  Of  Chuttoor^ 
bhooj  Pundit  was  to  the  following  effect. 

'  There  is  no  law  by  which  a  Hissanama  without  possession,  caii  b«  made 
available,  even  if  possession  be  (H^evented  by  the  adverse  paify.  Posses* 
sion  must  be  in  sight  of  the  adverse  |)arty,  and  without  molestati^m  upon 
his  part.  Possession  for  three  successive  geueratidns  is  not  sufficient,  if 
Hot  in  sight  of  the  adverse  party^  and  with  his  acquiescence.  If  plaintiff* 
resisted  possession  in  Ramkaunfs  life  time,  and  by  his  opposition  pre^ 
i/^nted  the.  defendants  from  obtaining  it,  the  Hissanama  csmnot  be  deem^ 
ed  valid  or  binding  oq  the  parties,  because  a  title  deed^  unaceampanied  bjf^ 
paseessiony  must  be  disallowed. as  evidisQce  of  right. 


Then  follow  his  authorities. 


Occupancy  in  the' fourth  generation  is  the  principal  evid^ce^'  bnit'title 
moat  he  aidduced  in  its  4snppopt«  Yet  its  validity  need  notfi^  Pf^f^  i  ^ 
)t  must  be  by  the  original  holder,  who  will  rest  claim  chiefl>j^ihi*"the  title 
9nd  prove  the/act  qf  occupancy  in  its  support.        This  is  the  doctrine  of 
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In  ansTrer  to  the  second  question^  he  says,  Supposing  the  Hissanuma^ 
durmg  Rumkaunfs  life,  to  have  been  acceded  to  by  all  the  parties,  one 
only  excepted,  the  share  of  that  one  having  been  in  his  own  possession, 
and  Hamkaunt  to  have  divested  himself  of  all  right ;  the  a;2C^^/ma/ iin^ 
movable  property  could  not  have  been  so  disposed  of  by  the  fa- 
ther. An  unequal  distribution  of  such  property,  cannot  be  maintained 
as  valid.  Where  the  Dnyabhaga  upholds  the  validity  of  a  prohibited  gi/t 
or  sale,  it  is  always  understood  that  the  donor  is  vested  with  power  tm 
0Mke  it* 


In  an  nnequal  distribution  of  his  ovirn  acqi^sitidns  amdng  his  sons,  th^ 
father^s  motive  mti^t  be  looked  to.  If  he  gives  more  to  one  on  acc4>imt 
of  his  good  qualities,  numeroo®  £aniily,  meapaeity,  or  piety ^  such  unequal 
distribution  must  be  upheld.  But  if  made  by  the  fatlier  through  pertiir-» 
bation  of  mind  occasioned  by  disease^  &c.  or  through  irritation  against  one 
son,  or  through  partiality  for  the  child  of  a  favorite  wife,  it  cannot  be  up^ 
held.  It  does  not  fall  within  the  rule  laid  down  in  Uie  Dmfabliaga^  mak-t 
ing  a  gift  valid^  although  proJiibited.  There  a  power  in  the  donor  is  prew 
supposed,  and  under  the  above  circumstances,  a  father  has  no  power  of 
distribution.  In  the  absence  of  legal  motive,  the  father  is  «upi)rosed  to  be 
influenced  as  above,  under  the  imputse  of  which,  his  acts  are  invalid.  He 
then  gives  his  authorities  for  this  answer, 

Soobha  Shastree,  to  the  first  question,  answers  thus,  The  Hissanama, 

executed  by  Ramkauntj  is  a  legal  and  valid  instrument ;  hut  possession 

imder  it  was  not  given.        This  was  from  the  plaintiff's  opposition.      The 

Peed  however,  sufficiently  demonstrates  Ramkaunt's  relinquishment  of 

his  right,  and  the  extinction  of  bis  property,  that  therefore  vested  a  title 

in  those  to  whom  the  Hissafiama  was  executed.     Their  want  of  postiession 

did  not  proceed  from  neglect^  which  might  hojoe  implied  a  vofuntarjf  relink 

K  k 
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gnishment  ;  their  title  therefore  remains  unimpeached,  and  no  lapse  of  time^ 
under  such  circnmstances^  can  annul  their  right  to  take^ possession  ^  the  res^^ 
pective  allotments;  the  Hissanama  must  therefore  be  upkeldj  as  xalid  anA 
binding  upon  the  parties. 

To  tke  second  question  Soobha  Shastree  answers,  The  Hissanama  is  in^ 
valid  as  it  goes  to  make  an  unequal  distribution  oi'ancestorialy  and  valid  a& 
it;goes  to  make  such  distribution  o(  self-acquired^  property  ;  a  man  lias  full, 
authority  to  aliene  his  own  acquisitions  at  his  pleasute.  If  he  shall  maka 
an  unequal  distribution  for  allowable  causes,  he  does  not,  if  he  shall  make 
k/for  prohibited  causes,.'  he  does^  incur  the  guilt  of  violating  the  law^  but 
the  distribution  must  be  upheld  as  validy  and  bindings  upon  the  parties  cou^ 
eemed.  The  law  is  the.  same  as  to  ancestor ial  movable  property.  But  un- 
equal distribution  of  ancestorial  immovableproi^ert J y  isinvalid,  and  not  bind^, 
fn^  upon  the  parties  concerned.  Soobha  Shastree' s  authorities  in  support 
of  his  opinions  are  as  good,  as  well  applied,  and  nearly  as  numerous,  aa 
those  which  were  adduced  by  ChuttoovbliooJ.  Their  numbers  he  might 
have  easily  augmented. 

Here  we  have  an  agreement  between  these  Pundits  upon  the  subject  of 
aneestorial  immovable  property  ;  but  in  other  respects,  the  most  direct  con- 
tradiction. 

A  fortnight  was  then  given  to  the  contending  parties,  that  they  might 
prove  the  validity  of  the  several  opinions  given  by  the  Pundits  in  their 
favor  respectively.  The  appellant  filed  many  objections  agafnst  the  doc- 
trines of  Soobha  Shastree,  and  many  reasons  and  authorities  in  favor  of 
the  doctrines  of  Chuttoorbhooj.  TTie  respondents  filed  many  objections 
against  the  doctrines  of  Chuttoorbhooj^  and  many  reasons  and  authorfti^s  ia 
favor  of  the  doctrines  of  Soob/ia  Shastree. 

The  Hissanama  was  conssidered  by  the  senior  Judge  to  be  invalid.     He 
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t^ncurred  in  opimon  with  Mr.  Fombeile,  ^axid  a  final  decree  ^as  passed 
accordingly* 

The  parties  were  now  informed,  that  unless  they  settled  their  dispute 
amicably,  they  must  institute  another  suit,  fbr  the  purpose  of  ascertain- 
ing  their  legal  shares.  In  the  meanwhile»-all  the  parties  were  ordered  tX) 
pay  their  own  costs  in  the  three  several  Courts,  through  which  the  cause 
had  passed. 

In  the  Remarlc  upon  this  case,  it  is  said,  *^  It  is  manifest  that  thevaikU^ 
ty  of  an  unequal  pattition  q/*ANC£STREX.  immovable  property^  such  as  is 
expressly*  forbidden  by  the  received  authorities  of  Hindoo  law,  cannot  kt 
maintained  on  any  construction  of  that  law  by  Jimuta  Vahana  and  others.'^ 


•    .    4 


This  Remark,  after  noticing  the  two  cades  of  which  I  have  spoken, 
proceeds,  '^  In  the  second  case  (that  of  Ramkoomar  Neaee  Sachesputtec 
V.  Kishenkunkur  Turk  Bhoosun)  the  bewustah  given  by  the  Pandits  Chut- 
toorbhooj^nd  Soobha  Shastree  was  verbatim,  as  follows,  ^Should  any  blr,ah- 
min,  during  the  Wfe  of  an  elder  son,  make  over  by  gift  the  whole  op 

TilS  PROPERTY,  MOVABLE    AND    IMMOVABLE,    ANCESTREL    AND  ACQUIRED., 

to  his  younger  son,  the  gift  is  valid,  but  the  act  is  sinful,  as  the  gift  of 
the  whole  ancestrel  property,  movable  and  immovable,  is  prohibited  by  the 
Shasters,  This  bewustah  is  ^iveh  according  to  the  authorHies  current  in 
Bengal:  "^ 

■    « 

TTius  it  appears,  that  oTi  the  subject  t)f  anc^^/olrtVi/ tmmovafr/i?  property, 
these  two  Pundits,  in  d  ifTereiit  causes,  tiiti/^cf  in  declaring,  .1st.  That  the 
gift  o^  such  property  hy  a  father,  is  valid.  2dly.  That  the  gift  of  ^iicAjprflh 
perty  by  a  father,  is  invalid. 

*  This  is  qaite  at  Tariance  with  Ibe  Semmrk  on  Eshanckwud  v.  Ethorthnnd-^set  ant€* 
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Chuttoorbhooj  clied>  and  I  hope  he  has  left  some  testiiuouial  more  ere- 
ditable  to  his  memory,  than  we  can  look  for  in  a  comparison  of  bis  two 
opinions. 

He  was  succeeded  by  RamtunuoOy  who,  being  called  upon,  delivered 
the  following  bttvustah  to  the  Sadder  Detcannee  Adawtut. 

"The  gift  of  the  whole  ancestrel  estate  (not  consisting  of  immovable  prO'* 
perty^  a  corody^  or  slaves,)  such  as  pearls,  gems,  ^c.  and  the  whole  of  his  own 
acquired  property^  by  a  father  to  one  son  exclusively^  while  there  are  other 
sons  living  is  a  valid  act.  if  the  father  make  a  gift  of  a  small  part  of 
the  ancestrel  immovable  property^  not  ificompatible  with  t/ie  support  of  the 
family,  the  act  is  valid,  but  if  he  make  a  gift  of  the  whole  ancestrel 

IMMOVABLE  PROPERTY,  OR  OF    A    CORODY,    OR   SLAVES,    THE    ACT    IS    NOT 

VALID.       This  opinion  is  in  conformity  with  the  Dayabhaga^  andvther  au- 
thorities current  in  BcngaV"^ 

Ramtunnoo  adduced  his  authorities  in  support  of  this  opinion.  In  one 
pointy  namely,  that  a  gift  of  all  the  ancestorial  immovable  property 
t^ime  son,  is  invalid,  the  three  Pundits  are  agreed.  The  immorality  of 
such  a  gift  may  be  admitted,  but  its  invalidity  remains  to  be  proved. 

Now  it  is  to  be  remembered,  that,  upon  the  law,  as  it  is  merely  prohibi- 
tory, no  dispute  has  ever  arisen,  that,  in  all  questions  the  proliibition  has 
been  most  fully  admitted.  It  has  been  acknowledged  at  all  times ;  and 
upon  all  handsy  that  a  gift  of  ancestorial  immovable  property,  to  one  of  the 
sons,  excluding  tbe  others  from  participation,  is  forbidden  by  the  Hindoo 
code.  No  expounder  han.ever  denied  the  immorality  and  the  sin  of  mak- 
ing such  a  gift — but  some  say  that  it  shall  be  valid^  and  others  say  that  it 
shall  be  invalid,  if  made. 

It  is  obvious  that  the  Remark  of  the  Sudder  Dewannee  Adawlut  in  the 


OF  CIFTS,  AfiB  UNEQUAL  DISTRIBVl^N.  flSf 

cause  between  Bhawannychurn  Bunhoojea^  and  the  heirs  of  RamJcaiad 
HunAoojeaj  is  at  variance  witli  two  other  decrees  which  had  been  pronoun^ 
ed  by  that  Court,  and  considering  that  the  partition  made  among  his  family, 
by  Ramkauntf  was  of  property  movable, sjxd  self-acquired^  as  well  as  of  tm* 
movable  and  ancestor iaU  and  that  the  decision  was  applied  to  it  all;  it  will, 
I  think  be  admitted,  that  a  greater  restrauit  was  laid  upon  the  disposal  of 
property  in  this  case,  than  had  ever  been  applied  upon  any  former  occasion 

.  -     •  •  •     '» 

But  however  this  may  be,  it  is  certain,  that  the  declaration  of  a  mftn^fi 

right  to  dispose  of  his  ancestorial  immovable  property  at  his  own  discre- 

tion,  leaving  him  to  answer  in  another  world,  for  the  sin  of  leaving  diatri;* 

buted  it  unequally,  would  render  the  law  certain,  not  only  as  to  that  de« 

scription,  but  as  to  every  other  description,  of  property. 

The  question  at  present,  is  greatly  perplexed,  and  I  wish  it  were  a9 
easy,  as  it  certainly  is  desirable,  to  extricate  it  from  difficulties*  I  caikrf 
not  conceive  how  this  is  to  be  effected,  with  any  thing  in  the  resemblan^^ 
of  consistency,  but  by  recurring  to  the  principle  which  governed  the  ear- 
lier decisions  of  the  Sudder  Dewmnnee  Adatvlut — and,  adnvitting  an  imequal 
distribution  of  such  property,  to  be  immoral  and  sinful^  as  it  relates  to  the 
distributor ;  holding  nevertheless,  that  his  act  shall  be  valid  and  binding* 
as  it  may  affect  other  parties. 

If  we  consider  the  ground  upon  which  the  last  decision  of  the  Sudder 
Dewannee  Adatvlut  rested,  the  perhaps  unprecedented  length  to  which  k 
extended,  the  direct  contradiction  given  by  the  Court  Pundits  to  their 
former  *  opinion,  th^ .  tergiversation  of  others,  whose  doctrines  seem  ta 
have  influenced  the  Judges,  and  the  great  distrust  with,  which  the  dictates 
of  Hindoo  lawyers  ought  to  be  received,  we  may  possibly  conclude  thM 
the  obstacles  raised  by  this  last  proceeding  of  the  Sudder  Dewannee  Adauy 
lut,  are  by  no  means  insuperable^  or  sufficieBt  to  prevent  oor  rt^ra  to  tb» 
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law  as  it  had  formerly  been  declared  by  that  Court,  and  as  it  seems  to 
have  prevailed  in  the  Supreme  Court  of  Judicature. 

As  to  the  **  Remark''  upon  this  case,  of  which  I  now  speak,  I  know  not 
who  was  its  author,  or  that  it  is  to  be  considered  as  a  declaration  of  the 
law.  The  actual  decision  of  the  Court  is  not  irreconcilable  with  its  other 
^decrees.  -  It  was  the  Fundi fs  answer  to  his  second  question^  l/mt  was 
deemed  conclusive  by  Mr.  Fombelle.  This  answer  did  not  turn  upon  an  ab- 
sence of  right  in  the  father  to  dispose  of  his  estate  as  he  pleased,  but  upon 
th^  Hissanama  being  inoperative,  inasmuch  as  possession  had  not  been 
giten  under  it,  by  the  father  himself. 

With  respect  to  the  senior  Judge,  the  report  states  as  follows :—"  Consi- 
dering therefore,  the  deed  of  partition  (which  was  never  carried  into  effect) 
to  he  invalid,  and  not  binding  on  the  parties  mentioned  in  it ;  the  senior 
Judge  concurred  in  the  opinion  expressed  by  the  second  Judge;  and  a  final 
decree  teas  passed  accordingly,  in  conformity  to  that  opinion." 

I  must  observe  that  the  opinion  of  the  Pundits  given  on  the  ^eeonc/ ques- 
tion which  had  been  propounded  to  them,  was  not  only  the  opinion  upon 
which  Mr.  Fombelle  entirely  relied,  but  that  thb  second  question  was 
contained  in  i\\e  first  interrogatories  which  were  put  to  the  Pundits. 

'  'This  is  material,  because  the  report  of  the  case  contains  the  following 
passage  ;  '*  It  being  however,  satisfactorily  ascertained  from  the  replies  of 
the  Pundits  to  the  first  interrogatories,  that  the  deed  of  partition  executed 
by  RamkauM,  was  in  several  respects  illegal;  the  necessity  of  ascer- 
taining tlie  relative  accuracy  of  the  conflicting  opinions  of  the  Pundits 
delivered  in  reply  to  the  queries  subsequently  put  to  them,  wasl  in  this  case, 
-superseded^  In  those  queries  it  was  hypot helically  assumed,  for  the  reason 
ftkl^y  stated)  that  the  deed  of  partition  was  legal  and  had  been  carried 
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into  effect  during  the  life  time  of  Ramkaunt^  which, /ram  the  admission  of 
all  parties^  and  of  Ramkaunt  HiifSELF,  in  the  petition  presented  by  himr 
to  the  Sudder  Dewannee  Adawlut^  against  the  attachment  ordered  hy  the 
Provincial  Courts  was  certainly  not  the  case."  The  report  then 
proceeds,  f*  Considering  therefore^  &c,"  as  before  given. 

■ 

I  now  suppose  that  this  decree  is  not  repugnant  to  former  decisions; 
and  it  certainly  is  not  repugnant  to  them,  if  it  stands  upon  non^delivery  qf 
possession  alo7ie.  Upon  this  ground  it  was  decided  by  Mr.  Fomhelle;  and 
also,  as  I  infer,  by  ^e  senior  Judge,  Mr.  Fomhelle  observed,  "  That  the 
answer  delivered  by  the  Pundits  to  the  second  question,  was  conclusive  as 
to  the  .merits  of  the  case,  all  parties  having  admitted  that  the  deed  ofparti* 
Hon  executed  by  Ramkaunt ,  had  not  been  carried  into  effect  during  his  life 
time,''  &c.  Then  we  have,  •*  The  senior  Judge  concurred  in  the  opinion 
expressed  by  the  second  Judge.''  This  must  be  particularly  attended  to, 
because  it  bears  directly  upon  a  question  of  the  utmost  importance. 


#  < 


I  shall,  in  the  first  place,  observe  that  this  decree  was  pronounced  up- 
on the  authority  of  Chuttoorbhooj  and  Soobha  Shastree,  the  two  Pundits 
attached  to  the  Sudder  Dewannee  Adawlut.  * 

■  ■     .' 
From  what  has  already  appeared  respecting  their  consistency,  it  will 

probably  be*  admitted  that  their  opinions  are  pot  entitled  to  the  greatest 

degree  of  deference,  and  it  appears  to  me,  that  in  this  very  case,  there  is  a 

discrepancy  in  the  answers  of  one  of  them,  sufficient  to  justify  us  in  expect* 

ing  more  than  his  rescript  for  the  confirmation  of  a  law,  which  must  abso* 

lutely  abolish  the  right  of  a  Hifidoo  to  dispose  of  his  property  by  will. 

,  .  ... 

I  shall  have  sonjie  further  observations  to  offer  on  the  subject  of  aman^s 
right  to  dispose  of  his;  ancestwrial  immovable  property  •  Upon  the  other  poiotf,- 
it  is  evident,  if  possession  must  be  delivered  by  Ihe  donor  himself^  that :ii 


JSindoo  never  can  dispose  of  his  property  by  will — for  the  will  it  not  to 
tak«  effect  until  after  his  death,  until  his  power  of  gmijig  possession  shall 
bare  temiinated, 

What  will  be  the  consequence  ?  We  shall  create  two  separate  and  op* 
posing  laws,  and  that  which  is  administered  in  the  Supreme  Court,  will 
he  directly  in  conflict  with  that  which  is  administered  in  the  Sudder  De- 
ttmnnee  Adawhtt.  In  the  one  Court,  a  Testator's  directions  will  be  exe* 
^ted,  and  in  the  other,  his  directions  must  be  totally  disregarded. 

*  We  might,  I  think,  reasonably  expect  better  authority  than  we  have 
here,  for  a  decree,  which,  if  acquiesced  in  as  law,  must  be  productive  of 
fSxe  most  injurious  consequences. 

•'  To  what  degree  of  credit  are  Chultoorhhooj  and  Saohha  l^haHree  entit- 
led ?  That  is  the  main  question — for  the  decision  was  pronounced  upon  a 
joint  opinion  of  these  two  Pandits. 

They  say  that  %  deed  afgift^  without  an  actual  deKvety  nf  possession  is 
invalid^  and  not  binding  upon  the  parties  furmied  in  it.  In  this  opinion,  the 
right  of  a  Hindoo  to  dispose  of  his  property  by  will,  is  denied. 

« 

The  same  questioa*  had  been  before  two  other  Cotirts^.    A  Zillak  J^adge 

r 

had  deckur^  the  deed  of  gi^ft  to  be  invalid.  A  Provinend  CTdurtr  df  A  p*' 
peal  bad  declsured  iitoh^v&Hd,  atid  had  ffti^lier decl^avd  th6  ZfftahhxBg^ 
decision  to  be  erroneous  in  every  respect. 


i      • 


If  then,  between  iiie  Zillah  Judge,  and  the  Court  of  Appeal,  a  judgement 
of  th^  latter  is  to  preponderate,  the  excess  of  weight  must  be  placed 
against  that,  whicb-may  still  ji^tly  belong  to  the  authority  of  CAtf^toor^ 
M#^'  ttiid  Sio^htu  ShaMreck 
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Should  we  cast  thede  Pundits  eutirely  aside,  and  1  do  not  know  hoir 
they  can  be  better  disposed  of,  we  shall  then  have  a  ZiUah  Judge  against 
l^e  validity  of  tiiis  Hissanamoj  and  a  Court  of  Appeal  in  its  favor* 

I  now  return  to  the  question  of  a  Hindoo's  right  to  dispose  of  his  ances** 
torial  immovable  property,  by  will,  or  by  gift.  In  all  views  of  it,  we  shall 
discover  difficulties,  and  I  do  not,  as  I  before  observed,  see  any  mode  by 
which  we  can  be  extricated  from  thenii  but  by  adh^iing  to  the  rule  whipiii 
has  already  been  acted  on,  and  declaring  that  a  gift  of  even  the  entire  an^ 
fe9loriai  ivumovahle  property  to  one  son,  in  exclusion  of  the  rest,  is  ^infkdf 
h^  nevertheless  valid t  if  made. 

Many  decrees  have  beeR  made  ia  liie  Supreme  Court  wbich  suppose^ 
the  right  of  a  possessor,  to  make  such  a  disposition  of  the  estate.  The 
titles  o(  many  families  to  their  property  now  stand  upon  such  decrees. 
£y  the  lai^  decision  of  the  Sudder  Xfewannee  Adawluty  neitbw  the  paiv- 
ties,  nor  those  claiming  under  them  can  suffer,  because  their  partition 
was  made  ultimately  by  themselves.  But  if  it  goes  to  overtom  the  deci- 
sions of  1792  and  1812,  the  parties  who  failed  upon  those  occasions^ 
ought  to  have  succeeded ;  and  it  is  probable  besides,  that  other  sucJi  dis^ 
|>ositions  have  been  acquiesced  in^  under  the  authority  of  those  decrees* 

I  have  hitherto  confined  roysejLf  to  wh>^  has  been  4oiie  upon  this  sub* 
Jectt  iti^9  Sudder  Dewannee  Adawlut^  and  Mofussii  Courts^  but  in  my 
.  chapter  upon  Wills,  I  shall  state  a  case  in  whicb  the  Supreme  Court  ex- 
pressly and  distinctly  declared  that  a  SLindoo  Testator^  ^  might  und  could 
dispose  hy  will,  of  all  his  property/  as  tvell  movable  a^  im^wvable,  and  aswett 
lUncestoriiU  as  otherwise." 

Whatever  we  may  tbink  of  the  legality  of  this  declaration^  it  is  a  faci, 
that  one  party  affected  by  the  decree,  appealed  from  it  to  the  Kii^,^ 

Li 
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Council,  and  that  it  was  there  affirmed.  Here  then  is  a  decision  in  the 
dernier  resort ;  and  if  that  is  not,  nothing  can  be,  conclusive.  1  must  how« 
ever  add,  that  the  decree  thus  affirmed,  turned  on  the  construction  of  d 
will ;  and  although  it  contained  the  above  declaration,  and  directed  all 
iSie  bequests,  and  provisions  made  by  the  testator  to  be  carried  into  effect, 
Ikat  it  ordered  an  equality  of  partition  of  all  the  residue  of  the  estates^  con** 
sisting  of  movable  and  immovable^  ancestorial  and  sel/'Ocquired,  property^ 
'to  be  made  among  his  sons. 


^  There  are  two  questions  relating  to  ancestorial  immovable  property. 
Ist.  Can  the  possessor  give  it  all  to  one  son?  2nd.  Can  he  make  anune^ 
qual  distribution  of  it  among  his  sons?  An  answer  in  the  affirmative^  to 
fhe  first,  must  be  an  answer  conclusive  to  the  second. 

-    Those  who  insist  upon  the  right  of  unequal  distribution,  are  very  (ar 
"from  explaining  themselves  satisfactorily  on  the  subject.     The  proportion 
on  which  one  may  be  preferred  to  another,  is  quite  unascertained,  it  may, 
they  tell  us,  be  carried  to  any  extent  in  favor  of  one,  provided  enough  be 
reserved  as  a  suitable  maintenance  for  the  rest.      This  is  quite  indefinite, 
*and  we  have  seen,  that  according  to  ilfenv,  there  shall  b^  an  equal  distrr- 
bution,  unless  there  be  a  superiority  in  virtue,  amoi^  the  sons.      This  cri^ 
terion  no  longer  exists,  except  for  the  purpose  of  giving  latitude  to  the 
interpretation  of  Pundits.       From  all  my  reading,  and  other  information 
ton  the  subject,  1  cannot  but  conclude,  that  a  man  is  not  justified  in  mak- 
ing an  unequal  distribution  of  ancestorial  immovable  property  among  his 
sons,  if  his  right  of  giving  all  to  one  son^  be  denied. 

Over  every  other  description  of  property,  I  conceive  a  possessor  has  the 
absolute  power  of  disposal,  whatever  degree  of  guilt  he  may  incur  by  its 
exercise.  Fraud  or  imposture  practiced  upon  him,  would,  of  course  ope- 
rate here,  as  in  every  other  transaction,  and  mjght  invalidate  tUe  act.       ^ 
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:  4t  is  said  that  an  undue,  shall  be  an  invalid,  disposition— but  the  weight 
of  authority  and  of  reason,  without  adverting  to  the  vague,  indistincti  and 
indefinite  notions  which  are  entertained  as  to  the  restraint,  sufficiently  es- 
biblish,  according  to  my  humble  judgement,  the  unqualified  right  of  dis- 
posal over  a//  descriptums  (if  self-acquired,  and  over  ancestcrial  movable^ , 
property,  at  the  mere  will  of  its  possessor. 

.  I  shall  now  offer  a  few  further  observations,  relating  to  ancestorial  im- 
mwahle  property.  The  contest  between  Bhowannychum  JBunAoofea  and 
the  heir  of  Ramkaunt  Bunhoojea  was  adjusted  by  the  parties  themselves,, 
but  it  seems  to  have  given  rise  to  much  investigation  in  the  Sudder  De^. 
wannee  Adawlul. 

* 

The  following  question  was  put  by  that  Court  to  Tarapershad  and  Mri- 
toanjoyee^  the  Pundits  of  the  Supreme  Court;  to  Nurrakurry,  Pundit 
of  the  Calcutta  Provincial  Court,  and  to  Ramjoj/ee,  Pundit  of  the  CoUeg:e 
qi  Fort  William. 

The  question  was,  "  A  person  whose  eldest  son  is  alive,  makes  a  gift  to 
his  younger,  of  all  his  property,  movable  and  immovable,  ancestrel  and  oc- 
quired.  Is  such  a  gift  valid,  according  to  the  law  authorities  current  in 
Bengalp  or  not,  and  if  it  be  invalid^  is  it  to  be  set  aside  ?'" 

The  following  answer  was  returned,  subscribed  by  the  four  above-nam- 
ed Pundits. 

'*If  a  father,  whose  elder  son  is  alive,  make  agiftfo  his  younger,  of 

all  his  acquired  property  movable  and  immovable,  and  of  all  the  ancestrel 

movable  property,  the  gift  is  valid,  but  the  donor  acts  sinfully. 

If  during  the  life  time  of  an  elder  son,  he  make  a  gifl  to  his  younger,  of 

all  the  ancestret  immovable  property,  such  gift  is  not  valid.       Hence,  if  it 

L  1  2 
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have  been  made^  it  must  be  set  aside.  Tfae  learned  have  agreed  that 
it  must  be  set  aside,  because  saeh  a  gift  is  a  fortiori  iavalid,  in  as  much  a» 
he  (a  father)  cannot  even  make  an  unequal  i^istribution  amoBg  his  sons,, 
of  ancesirel  immavable  property,  as  he  is  not  master  of  all,  as  he  is  requir>- 
ed  by  law,  even  against  his  own  will  to  make  a  diatribotion  among  hi» 
sons  of  ancestrel  property,  not  acquired  bjf  himself  [i.  e.  not  recovered)  as^ 
he  is  incompetent  to  distribute  such  property  among  his  sons,  until  the 
moHier's  courses  have  ceased,  lest  a  son^  subsequently  bom,  should  be  de- 
prived of  his  share  ;  and  a»  while  he  has  children  living,  he  has  no  ait- 
thority  over  the  ancestrel^  property.^  This  beumstah  is  accom<<^ 
jf^anied  by  many  authorities. 

In  the  Remark  upon  this  case  of  Bhowannychum  Bunhoejea  v.  the  heirs- 
of  Ramkaunt  Bunhoojea  it  ia  stated,  with  reference  to  the  two  cases  of 
Eshunchund  Rai  v.  Eshorchund  Rai  and  Ramkeomar  Neaee  BachesputteSf 

m 

V.  Kishenhunkur  Turk  Bhoosun  **  that  the  result  of  an  enquiry  on  the  sub^ 
jecty  affords  great  reason  for  doubting  the  correctness  ofihe  two 
above  noticed,  as  far  as  they  respect  the  ancestrel  immovable  estate.'' 

We  must  keep  m  mind  that  the  decision  of  the  Court  did  not  rest  upon 
this  groundy  that  an  unequal  division  of  ancestorial  immovable  property^ 
is  certainly  forbidden  by  the  Hindoo  law  ;  and  that  the  only  question  is; 
whether  or  not  such  a  division  will  be  valid,  tfmade. 

In  the  books  we  seldom  find  a  distinction  between  acts  which  are  sin- 
ful merely,  and  acts  which  are  void  in  themselves,  clearly  expressed. 
There  is  a  general  prohibition  as  to  all,  and  the  expounders  are  to  discHU 
minate  between  those  which  ought  to  be  bincbng  in  morals,,  and  those 
which  are  binding  in  law.  We  know  what  has  been  declared  by  the  ex- 
pounders, and  what  has  been  decreed  by  the  Courts,,  upon  the  present 
question. 


% 
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r  The  Dajfabhaga  »  of  authority  in  Bingah  and  we  th^e  find  the  Imt 
upon  this  subject,  unequivocally  lidd  down,  li  is  Uiere  said^  '^  The  teadk^ 
of  FyoM  exhibiting  a  prohibitiq2<i  <m^  intmded  to  $haw  a  moeal  op-« 
FENCB."  **  2%Qr  ari?  not  meant  to  ikvalii^ate  thr  sale*  or  ovhbs 
TRANSFER."  *^  So  Ukeunse  other  texts  must  he  interpreted  in  the  SAiim 
MANNER."     *^  Therefore,  since  it  is  denied^  thjl'^  a  gift  or  sale  should 

BE    MADE,    THE  PRECEPT  IS  INFRINGED  RY  MAKINCfr  ONE;  RVT  THE  GiSY, 

OR  TRANSFER  IS  NOT  NULL,  for  a  fact  ooMiot  be  mhered  by  em  k^mdni 
texts.''  Raghanandana  (who  has  been  highly  eiotaUed  by  Sir  WiUiam 
Jones)  in  commenting  upon  this,  says,  **  If  a  Brahman  be  slain^  the  pre- 
cept  *  Slay  not  a  Brahman'  does  not  annul  the  murder,  nor  does  it  render 
the  killing  of  a  Bvahmana  impossible.    What  then  ?    It  declares  thr 


SIN." 


I  have  before  quoted  the  above  passages  for  another  purpose,  and  I 
did  not  then,  nor  do  I  now,  bring  them  forward  on  accoont  of  their  in- 
trinsic worth  ;  but  they  exhibit  a  principle,  which  we  know  to  be  Tory*  g^ 
nerally  prevalent  throughout  the  ^Tiiuftio  institutes*  This  principle,  what- 
ever we  may  think  of  it,  we  must  desire  to  see  in  the  most  active  opci^ 
tion,  where  it  can  be  the  most  beneficially  applied. 

When  I  noticed  it  first,  I  was  upon  a  subject  very  different  fix>iii  the 
present.  There  the  question  was,  whether  or  not  a  woman  (who  was 
certainly  entitled  to  no  more  than  a  life  interest  in  tiie  property  she  pos* 
seesed)  could  lawfully  deteriorate  that  property  to  the  prejudice  of  biAi, 
who  had  an  unquestionable  title  to  succeed  to  it,  after  her  death.  H«« 
the  question  is^  whether  or  not  the  man  in  possession  of  ancestoriai  tm« 
mov€Ale  property,  has  a  right  to  dispose  of  it  according  to  his  own  will. 
If  I  could  venture  to  draw  a  conclusion,  it  would  be  that  he  is  invested  with 
the  temporal  right,  subject  to  all  the  spiritual  consequences,  of  its  ex« 
ercise» 
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^  How  does  the  account  of  authorities  stand  ?  We  have  in  favor  of  the 
right,  a  Judge's  decision,  and  that  decision  confirmed  on  appeal  to  the 
Goremor  General  in  CounciL  We  have  the  decision  of  a  Registrar,  that 
decision  confirmed  by  a  Judge,  and  the  two  established  on  an  appeal  to 
^Im  Sndder  Dewannee  Adawlut.  Against  the  right,  we  have  the  decision 
o£  a  Provincial  Court  of  Appeal,  but  that  decision  revjcrsed  by  the  Sudder : 
DeuHmnee  .Adawiut.  In  addition  to  this  one  reversed  decree^  we  have  the 
joint  opinion  of  four  Pwndits^  upon  which  the  Remark  on  the  last  case  which  ^ 
came  before  iheSwdder  Dewannee  Adawlut ,  appears  to  have  been  founded. . 


..' 


'.  As  to  the  two  (they  are  not  two  of  the  four  who  gave  the  opinion)  P«it- 
iS/s  of  the  Sudder:  Dewannee  Adawlut  ^  (Chuitoorhhooj  and  Soobha  Shastree) 
it  is  needless  to  say  more  than  that  upon  this  question  at  least,  they  have  ^ 
most  effectually  disqualified  themselves. 

.  Of  Nurrahurry  and  Ramjoyea  (two  out  of  the  four  Pundits  who  joined  in: 
the  opinion  given  to  the  Sudder  Dewannee  Adawlut)  I  know  nothing.     I. 
know  not  what  may  have  been  pronounced  by  them  to  be  law,  upon  sub- 
seqMent,  or  upon  former,  occasions.    Mrittenjoyee^  one  of  the  Supreme 
Court  Pundits^  had  died  before  the  year  1821,  and  had  been  succeeded  in. 
office  by  his  son.     Tar aper shad ^  the  other  Supreme  Court  Pundit  was  liv- 
ing in  the  year  1821. 

-.'.*'.■ 

e  The  four  had  united  in  certifying  to  the  Sudder  Dewannee  Adawlut  that 

K  FATHER    CANNOT   MAKE  AN  UNEQUAL  DISTRIBUTION  OF  ANCESTREL  IM* 

240VABLE  PROPERTY  AMONG  HIS  SONS.   , 

.  .      •    '       '  ... 

.In  April,   1821,  Ramjoyee  (the  son  of  Mrittenjoyee)  and  Tarap&shad, 
(^ho  had  joined  with  the  other  three  Pundits  in  g^iviog  the  above  opinion 
to^.tbe  Sudder  Dewannee  Adawlut^)  were  examined  by  the  Master  of  thei. 
Snpreme  Court,  in  a  cause  between  Raujkisno  Banerjee  Sf  aU  v.  Tarany^j 
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<#Mn»  JBonetjee  if  al.  and  they  both  declared,  that  a  father  might  make  a 
gift  to  any  one  of  his  sonSj  and  that  tlie  extent  to  which  he  might  go,  m 
giving  to  one  was  unlimited^  if  he  left  enough  for  the  other  sons.  In  the  very 
Case  then  in  question,  the  fact  was,  that  the  father  had  eleven  sons,  and  a 
property  to  the  value  of  about  ten  lakhs  of  Rupees.  He  had  given  to  and 
^any  in  exclusion  of  the  rest,  an  ancestorial  Taiookf  worth  one  lakh  qfrupees^^ 
and  these  two  Pundits  {Tarapershad  being  one,  and  the  son  of  Mritten-^ 
joyee  the  other,)  declared,  that  the  gift  was  legal,  valid,  and  binding,  and 
that  the  son  who  received  it  would  he  entitled  ta  share  equally  in  tie  remains 
der^  with  his  other  brothers.  > 

If  Tarapershad  is  to  be  mustered  with  the  force  to  whi^h  he  deserted^i 
we  shall  have  him  and  Ramjoyee  against  Mrittenjayee^  JSurrahurry^  and 
Hamjoyea^  and  I  should  hope  that  a  majority  of  one  Pundit  will  not  be 
thought  sufficient  to  overturn  two  solemn  decisions,  which  seem  to  have 
been  founded  upon  the  most  mature  deliberation. 

...  > 

Such  occurrences  as  these  I  have  spoken  of,  cannot  but  make  us  think, 
it  the  more  necessary  to  establish  the  leading  principles' of  JETtMdoo  law, 
^and  make  us  the  more  anxious  to  render  the  property,  and  the  rights  of  a 
people,  secure. 

f 

It  is  melancholy  and  disheartening  to  know,  that  weare  to  be  deprived 
of  the  only  benefit  which  the  evils  of  litigation  can  produce,  and  that  no- 
thing is  to  be  fixed  by  the  most  authoritative  decisions. 

If  the  decrees  of  our  Courts  are  not  to  have  a  prospective  operatioriy 
where  are  we  to  find  a  rule  for  our  guidance,  in  the  transactions  of  life  ? 

.    A  liability  to.  receive  contrary  opinions,  from  sevienl  .Pundits  in  this 
l^ame  causei  would  make  it  desiiable  to  fix  the  law* : but .ivh(to .we  t'eceivj 


90*  oe;gifts^  and  unequal  distbibutiok. 

conlrary  opinions  from  the  same  Ptmdits  in  several  causes  it  becomes  ab<^ 
•olntely  iadispeasaUe  to  justice. 

This  discassion,  most,  I  am  well  aware,  be  thought  tedioas;  and  if  I 
hBd  but  had  time  for  the  purpose,  I  should  willingly  have  endeavoured  to 
methodize  or  abridge  it— but  the  two  subjects,  one  relating  to  the  lejgal 
power  possessed  by  a  Hindoo  in  the  disposal  of  his  property,  while  he 
lires  ;  and  the  other  to  his  right  of  disposing  of  it  by  will,  are  of  very  great 
BHigmtude  and  moment.  I  was  tharefore  desirous  of  offering  such  consi* 
derations  as  occurred  to  me  respecting  them ;.  yet  in  choosing  between  ^ 
desultory  mode  of  communicating  my  sentiments,  and  their  entire  sup- 
llMiisioii,  I  tnay  not  have  ibade  a  judicious  election. 

The  law  cannot  be  fixed  but  by  an  adherence  to  weU  weighed  deciei* 
CMS,  for  I  porsnade  myself  that  those  who  think  most  deeply,  discover  dif- 
ficulties in  legislating,  which  escape  the  notice  of  men  who  are  willmg 
enough  to  undertake  the  task. 

9     * 

Familiar  as  I  am  with  law-making  in  India,  1  cannot  bat  confess,  that 
I  fear  it  still.  When  laws  are  made  at  pleasure,  they  are generidly  made 
without  requisite  consideration.  I  could  point  out  instances  sufficient  to 
prove,  that  it  is  much  more  easy  to  enact,  than  it  is  to  preserve  consistent 
isy,  in  ^actments. 

It  was  well  said,  tiiat  conferring  a  power  upon  men  in  thiB  cOGmtry  lo 
make  laws  for  the  Hindoos^  was  a  matter  of  sufficient  importance  to  be 
the  subject  of  an«  act  by  itself. 

Admitting  that  something  ought  to  be  done,  is  not  the  conclusion,  but 
the  comraeocemeiiti  of  our  considerations  upon  this  topic.  Per  my  part 
1 0ho«ld  prefer  a  statute  enacting  any  thing  in  its^f,  to  oneivhieli  created 
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l^islators,  mid  authorized  them  to  enact  every  thing.  When  proposed 
laws  are  openly  discussed,  and  meet  with  every  objectien  in  their  prognesSf 
we  have  but  little  to  apprehend  from  them,  in  comparison  witii  what  is  to 
he  apprehended  from  such  as  may  be  framed  in  the  closet.  The  opinions 
of  selfishness,  are  not  always  to  be  disregarded ;  and  admitting  tbe  purity 
of  him  who  legislates  in  secret,  he  will  proceed  with  more  caation  if  hii 
projected  law  is  to  make  a  subject  of  public  discussion.  In  preparing  fw. 
debate,  he  must  consider  the  question  in  every  point  of  view,  and.  What- 
ever be  the  measure  of  his  understanding,  the  delifoeratioiiB  of  wisdom,  or 
even  the  suggestions  of  folly,  may  eniu^e  it 

Vbt  two  following  cases  w<ere  decided  in  tbe  SudiUr  Drnvanmee  AdmcM^ 
end  relate  to  gi/is  made  by  wemeH^  of  property  to  which  th^  succeeded 
es  beira. 

The  first  was  in  the  year  180.3,  between  AfoAo^a,  yv idov^  o{  Gungagovind 
Sein  and  BindrubuMy  her  Skrherakar\^  appellants,  and  Kuhani,  and  two 
others,  xkraghters  of  Joogmikisher  and  Tarni  DUekf  respOR4eiits^«--^I^ 
Judder  Dewmmee  Adawl^U  itiparU^  y.  67. 

This  suit  was  brought  in  Srawun  B.  Y..  1203,  in  the  Zillah  Court  of 
JRajshahi  by  Joogtdki$borj  tbe  father  of  Kmleani  and  the  others  adjust 
MaAada,  and*  her  Serb^reLkair,  to  recover  the  Kismut  ChiimdtrdigikHt  %^0 
Tbese  kande  bad  formed  this  Teiook  of  ^Ramdeo  Surmm.  Upotti  his  4eatll 
without  issue,  his  widow  R^estee^  succeeded  to  the  Talook.  Ski  sur- 
vived her  husband,  a  year  or  two,  and  died  in  the  B.  Y«  J 199.  The  plaift* 
iiff^  JoogulkUhmr^  ebUmed  under  a  deed  of  gift  from  her^  and  alse  as  her  keir^ 
fie  stated,  that  (after  the  death  of  Rmfe9teB)  Gnngetgimnd  (the  defendant 

*  Strhtrakmr  here  means  manap^er  or  coadactor  of  4he  soil. 
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Mahodas  husband)  got  possession  of  the  property  by  undue  means,  andl. 
that  upon  his  death  he  was  succeeded  iu  the  possession  by  Mahoda. 

.  Mahoda  pleaded  that  the  deed  of  gift  set  up  by  the  plaintiff  (^/oooWArtX 
dior)  was  of  no  authority,  and  Uiat  her  husband,  whom  she  succeeded»« 
held  th^  estate  under  an  order  of  the  Board  of  Hevenue* 

The  plaintiff's  deed  of  gift  was  dated  the  11th  oiBysakh,  1198,  and 
was  from  ^^  JRajesreet  widow  of  RamdeOf  son  of  Atmaram^  grandson  o£ 
JBishonath,  to  Joogulkishor,  son  of  Jeynteram^  grandson  of  Santeramj'  andl 
states,  ^^  I  have  no  heirs  f  you  are  my  husband's  grandfather's  own  bro*^ 
tfaer*s  grandson,,  and  are  the  per3on  to  perfeivn  my  obsequi^ ;  of  my  own 
free  will  I  fully  relinquish,  and  give  you,  my  Tahqk.  You  henceforwar<i 
have  a  right  to  give  and  sell ;  as  long  as  I  live  the  income  of  the  Talool^ 
is  reserved  for  my  maintenance. 

.  H  appeared  fron^  a  document  produced^  that  Crungagopindj  (the  defends 
zatj  ^<^hoda's  husband,)  had  obtained  possession  as  hhogdar^  or  occupant^ 
by  the  Board  of  Revenue's  order,  but  this  order  provided,  that  any  persoi^ 
claiming  by  inheritance,  might  sue  for  the  establishment  of  bis  right. 

.  The  Zillah,  Judge  considered,  that  the  defendant's  husband- had  posses* 
i^ion  only,  and  not  right ;  that  the  deed  oif  gift  by  Rajesrte  to  the  plaintifl^ 
yiw  proved,  and  from  a  written  pedigree  i^hich  was  .filed  bj  the  plaintiff, 
h^  (the  Judge)  inferred,  the  relatioQship  alleged,  b^tw^n  the  donee  and 
tb&  donor's  husband; 

.."....       .  .       .  .^ .      •  ■  ■       »  •' 

,    H^  gaye  judgement  for  the  pX^miiS  under  the  d^ed' of  gift,    Upon  apr 

peal,  this  judgement  was  affirmed  in  the  Provincial  Coxxrtoi  Moors hedabad. 
The  original  defendant  now  became  appellant  to  the  Sudd^  Detaannee 
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Adalvlut ;  and  she  there  insisted  that  her  title  rested  principally  on  a  By$ 
bil  wufa^  or  conditional  sale,  made  by  Rcyestee  to  her  husband,  for  501 
rupees,  which  afterwards  became  absolute.  Slie  insisted  also  on  a  will  of 
Mammdhun^  who  had  managed  the  Talook  in  Rofesrees  life  time,  and  kept 
possession  of  it  after  her  death,  under  a  deed  of  gift  made  thereof  by  her  to 
kirn.  That  Jooffulkishor  never  had  had  possession  under  the  deed  of  gift 
in  virtue  of  which  he  claimed,  aud  that  the  pedigree  from  which  he  claims, 
ed  relationsliip  to  Rajesree's  husband,  was  incorrect. 


* 


.  The  first  point  insisted  on  by  the  appellant,  not  having  been  adduced 
by  her  during  the  former  proceedings,  and  no  reason  having  been  assigned 
hy  her  for  not  bringing  it  forward,  was  rejected. 

A  xjuestion  was  put  to  the  Pundits  as  foHows^  ^*  1  f -Roj^^f^  executed 
the  deed  of  gift  to  Joogulkishor,  for  the  Talook  left  by  her  husband,  and 
i(  neither  during  the  life  time  of  Rajesree,  nor  after  her  death,  possession 
Was  gained  by  Joogulkishor^ — if,- not witlis landing  the -intention  ^xpress^ 
ed  in  the  deed,  that  Joogulktshor should  take  the  Talook  into  his  bands, 
another  person  (Rammohun)  was  the  manager  of  it,  and  ^(ter  Rajesree'^tf 
death,  remained  possessed  of  the  Talook  as  long  as  he  lived,  no  claim  bav* 
ing  been  preferred  by  Jooffulkishor, — is  the  deed  of  gift  under  such  circum- 
stances valid  in  law,  and  can  it  establish  the  title  which  it  purports  to 
convey  o(  Joogulkishor  and  his  heirs  to  tlie  Taleoh  ?' 

The  answer  of  the  Pundils  was  as  follows  t  **  If  Rajesree^  calling  Jefd* 
gulkishor  her  heir^  made  a  gift,  in  his  favor,  of  the  Talook  left  by  her  hus*- 
band,  such  gift,  in  the  event  of  there  being  an  heir  (of  the  hnsband)  cannot 
dvail.  Tlie  Shaster  declares,  that  a  gift,  by  a  widow,  of  the  whole  of  hef 
ltusband*s  estate,  i^  invalid  :  but  that  a  gift  of  a  moderate  portion  of  hi:^  pro-^ 
jpirty,  made  by  the  widow  with  a  view  to  his  spiritual  benefit,  ina$ 
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de  valid.  If  Joognlkishor  were  the  heir  1/  fUfJesrit's  im$ian4f  tm4  lA«f« 
were  no  Uher  heir^  Joogutkiehar^  at  Rajesr&f§  death,  would  tmke  the  TV* 
look  left  by  her  husband:  and  at  Joogulkiekore  deaths  it  WmtUpme  to  his 
daughters.  If  Joogulkishor  were  not  the  beir^  and  there  were  iko  beir*, 
the  TcUook  would  escheat  to  the  ruling  power.  There  was  feM>  aort  of  af- 
ftmty  or  connection  between  Rajemret  and  Mahodsh  the  appellaiU;  whese^. 
possessiouy  devoid  oi  rights  cannot  torm  a  titlie^" 

k 
$ 

Joogulkishor  must  have  died  after  the  comiujencement  of  this  suit  in  the 
SSiUah  Court  of  Rqfshahi.  Of  Tami  Dibeh  there  is  not  any  mention  made,, 
except  in  the  title  of  the  causes  If  she  had  been  the  wife  of  Joogulkishor^ 
and  had  been  living  at  the  time  of  the  final  decree,  she  mutt  aecessariijs 
have  succeeded  to  this  Talook  for  her  life,  in  preference  ta  the  daughters 
of  Joogulkishor. 

The  report  proceeds,  '*  As  it  appeared  therefore,,  that  by  law,  a  gift  b^ 
RajespeSy  of  the  Talook  left  by  her  kusbaud,  would  not  avails  and  thak 
Use  determination  on  the  case  depended  on  tlu  question^  whether  Joqgul^ 
kishorp  was^  or  was  not^  next  heir  to  the  husband  (of  Rajesree)  the  res** 
pondents  were  called  on  to  bring  evidence  to  the  correctness  of  the  ge-^ 
nealogical  table  filed  by  them,  and  to  the  relationship  between  Joogul^ 
kishor  and  Ramdeo  Surma;  which  they  undertook  to  do;  the  appellants  ^ 
the  same  time  being  allowed  to  produce  counter  evidence.  The  evidence 
taken  in  the  Zillah  Court  of  Rajshahi^  and  transmitted  to  the  Sudder  De- 
wunnee  Adawluly  verified  the  genealogical  table,  and  proved  that  Joogulr 
kishor  bore  relationship  to  Ramdeo,  as  therein  stated,  viz.  that  he  was 
grandson  of  the  full  brother  of  Ramdeo' s  grandfather,  and  consequently 
a  collateral  kinsman.  On  tJie  ground  tJiut  Joogulkishor  was  heir  at^ 
LAW  to  the  husband  of  Rajesree^  and  therefore  entitled  to  the  Talook  c^- 
ter  lier  death,  and  that  after  his  death,  it  passed  to  his  daughters  t/^e^ 
respondents;  the  Sudder  Dewannee  Adawlut  affirmed  the  decrees  passes) 
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hy  the  Zillah  and  ProTincial  Courts,  in  favor  of  the  claim  preferred  ori- 
ginally by  Joogulkisbor^  and  directed  that  possession  of  the  Taiaok  should 
be  made  o? er  to  the  respondents,  with  an  account  of  mesne  profits^  wic^ 
the  date  of  the  Zillah  decree." 

The  following  Remark  is  made  upon  this  case,  <^  A  reference  to  the 
following  passages  of  Jimuta  Vahana  will  confirm  the  correctness  of  thi^ 
grounds  on  which  the  decision  of  this  cause  rested.       Cb.  ii.  Sect.  i.  §  56^ 
59,  and  Sect.  vi.  §  9,  and  summary  or  recapitulation,*  p.  225.    It  has  been 
declared  by  the  law  officers  of  the  Courts  in  other  suits,  that  a  widaw'B 
gift  0f  the  estate  to  the  next  heir,  is  good  in  law,  ilumgh  sk$  be  restrain* 
edfrom  making  anj/  other  alienation  of  it.  This  opinion,  though  not  found* 
ed  on  any  express  passages  to   that  eftect  in  books  of  authority,  seems 
reasonable ;  as  such  a  gift  is  a  mere  relinquishment  of  her  temporarj/  interest^ 
in  favor  of  the  next  heir.     It  may  however,  happen,  that  the  person  who 
would  have  been  entitled  to  take  the  inheritance  at  her  decease,  may  be 
different  from  the  one  who  obtained  it  under  gift  or  relinquishment  to  him 
aft  presumfrtive  heir :  and  if  the  title  he  either  preferable  or  equals  it  imy| 
invalidate  smeh  gift  in  whole  or  in  part.'' 

In  short*  this  decision  confirms  the  law  as  I  have  before  laid  it  dowik 
namely,  that  the  widow  has  no  more  than  a  life  interest  in  her  husbandTs 
immovable  estate.  TJiat  she  may  dispose  of  it  for  her  own  life^  but  that 
after  her  deaths  the  Jteirs  of  her  husband  will  be  entitled  to  succeed.  To 
•ay  that  the  next  heir  of  her  husband,  is  competent,  as  well  as  any  other 
person,  to  take  from  her  a  grant  of  this  life  interest,  is  perfectly  superfla-^ 
oua*  If  he  shall  turn  out  to  be  the  sole  heir,  he  will,  of  course  hold  the 
estate,  in  his  own  rights  after  the  widow^s  death.  If  there  he  joint  heirs, 
they  must  all,  after  the  widow's  deaths  necessarily  participate  in  the  inhe* 
ritance. 

f  Tht  recapitalation  here  fpoken  of,  will  be  found  ia  thU  book,  page  233,  ke^ 
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The  other  case  which  1  proposed  to  notice  is  that  of  Bijya  Dihek,  ap«  * 
pellant,  and  Vnpoomah  Dibehj  respondent.  It  was  decided  by  the  Sadder 
Dewannee  Adawlut  in  1 806,  and  is  reported  in  2d  part  Sadder  Dewannee 
Adawlut  Report,  page  «4^  vol.  i. 

This  was  an  aciion  brought  by  Bijya  Diheh,  on  the  part  of  herself,  and 
iier  minor  son  to  recover  from  Unpooma  Diheh  the  moiety  of  an  estate 
consisting  of  Kismui  two  annas  pergunnah  Chundason.  The  suit  wa9 
i>rought  in  the  Zillah  Court  of  Rajshahi. 

Sijya  Dibeh  was  the  eldest  daughter  of  KishenKanntj  late  Zemindar  of 
the  estate,  who  shortly  before  his  death,  having  no  male  issue,  gave  a  writ* 
ten  order  to  Tarni  Vibeh,  his  wife,  to  adopt  a  son.  Tami  Dibeh,  the  wifcJ' 
bf  Kishenkauntj  had  two  daughters  by  him,  viz.  Bijya  Dibeh,  the  plaintifft 
and  Gunga  Dibeh.    This  latter  (Gunga  Dibeh)  had  a  son. 

Tarni  Dibeh^  in  pursuance  of  her  husband's  directions,  adopted  Kdli^ 
kauntj  who  died  without  issue,  in  a  few  months  after  he  had  been  adopted^. 
After  the  death  of  Kulikuunt^  Tarni  Diheh,  the  widow  oi  Kishenkaunt^ 
made  a  gift  of  the  estate  in  question  to  Kali  Bhyroo,  the  son  of  Gunga 
Dibeh  her  youngest  daughter ;  Kali  Bhyrco  died^  and  left  Unpooma  Di^ 
hehf  the  defendant,  his  widow. 

It  must  be  presumed,  although  it  is  not  stated  in  the  Report,  that  Un* 
pooma^  upon  the  death  of  her  husband  Kali  Bhyroo^  took  possession  of 
the  whole  estate. 

The  plaintiff  contended  that  the  gift  made  by  Tarni  Dibeh  to  Kali 
IBhyroOj  was  illegal,  because  she  inherited  as  the  heir  of  Kalikaunt,  her 
adopted  son,  and  that  she  could  not  make  a  gift  of  the  estate,  but  that  on 
her  death  it  would  vest  in  the  plaintiff  and  her  sister  equally ;  both  of  whom 
bad  male  issue. 
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,.  Upon  this  groum),  the  plaintiflf  daimed  half  of  the  estate. 

The  defendant  was  in  possession  of  the  whole,  as  widow  and  heir^3d. 
of  Kali  Bltyroo,  to  whom  the  gift  had  been  made  by  Tarni  Dibeh^  KifAen- 
haunfs  widow. 


The  defendant  relied  upon  th«  validity  of  the  gift  to  her  husband ». stating. . 
that  the  plaintiff  had  no  son  at  the  time  it  was  made,  and  that  she  wai| 
married  to  a  man  in  affluent  circumstances,  whereas  the  younger  sister. 
Gunga  Dibehj  mother  of  the  defendant's  husband,  was  a  widow,  and  had 
not  the  means  of  supporting  her  son,  who  independently  of  being  the  on" 
ly  male  heir  of  the  family  then  livings  was  deemed  a  proper  object  of  cha« 
rity,  and  that  the  Zemindar's  widow  made  the  gift  in  bis  favor,  as  a  charir^, 
table  donation^  enjoined  by  maxims  of  religion^  and  calculated  to  benefit  thp 
soul  of  her  departed  husbands 

The  Pundit  of  the  Zillah  Court  having  been  applied  to,  declared  thatc 
the  gift  by  Tarni  Dibehj  to  her  grandson  Kali  Bhyroo^  was  not  valid. 

The  Pundits  of  the  three  adjacent  Zillahs  were  consulted,  and  they 
were  of  opinion  that  the  gift  was  good  in  law,  on  the  OROtND  of  it^ 

BEING    A    CHARITABLE    DONATION    BY   THE    WIDOW,    BENEFICIAL   TO  TH^ 

SOUL  OF  HER  HUSBAND.        The  Judge  agreed  with  these  three  Pundits — 
declared  the  gift  to  be  legale  and  dismissed  the  plaintiff's  claim  with  costs. 

•  ■  •  ■   •  • 

The  plaintiff  appealed  to  the  Provincial  Court  of  Moofsheddbad.  Tha| 
Court  affirmed  the  Zillah  Court's  decree,  and  dismissed  the  appeal  with 
costs. 

•  •  •    » 

On  a  further  appeal  to  the  Sudder  Dewannee  Adawlut,  the  question  waf 
referred  to  the  Pundits  of  that  Court,  **  but  as  on  a  review  of  the  circumj* 
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stances  of  the  case,  it  appeared,  that,  although  the  widow  of  the  Zemindar 
j^  eertuimfy  declared  her  adoption  of  Kalikaunt^  there  was  no  satisfactory 

proof  of  THB  ACTUAL  PERFORMANCE  OF  THK  LEGAL  CEREMONIES,  NECES- 
SARY TO  MAKE  THE  ADOPTION  VALID,  and  it  was  therefore  uncertain  whe- 
tlier  the  widow  at  the  time  of  the  gift  to  Kali  Bhyroo^  held  the  estate  ise 
right  of  her  husband^  or  of  her  adopted  son — and  aft  this  point  might  even- 
tually be  of  importance  in  the  decision  of  the  caose,  the  question  as  to  (he 
validity  of  the  gift,  under  the  Hindoo  law  of  Bengal^  was  proposed  to  the 
Pundits  of  the  Court  in  the  following  fbrm.** 

'  Tst.  ^  The  widow  of  the  Zemindar  Kishenkauntj  having  after  the  death 
of  her  husband,  proceeded,  in  pursuance  of  authority  previously  received 
from  him  to  adopt  a  son,  and  the  boy  designed  for  adoption,  having  died 
before  the  performance  of  the  legal  ceremonies,  and  the  widow  having 
made  a  gift  of  her  husband's  estate  to  the  son  of  her  youngest  daughter, 
which  gift,  the  eldest  daughter,  who  afterwards  had  a  son,  denies  to  be 
legal,  claiming  a  half  share  of  the  estate  by  hereditary  succession  ;  under 
these  circumstances,  is,  or  is  not,  the  gift  valid  in  law  ?** 

2d.  "  If  the  ceremonies  of  adoption  were  performed,  and  the  boy  select- 
tA  by  the  widow  was  actually  adopted,  was  the  widow,  after  his  decease 
without  issue,  authorized  to  make  a  gift  of  the  estate  f* 

Tlie  Pundits  answered,  **  A  woman  succeedhig  to  the  possession  of 
property,  t»  right  of  her  husband^  or  of  her  adopted  son^  is  not  at  liberty  to 
alienate  it  without  the  consent  of  the  legal  heirs  ;  or  to  settle  it  on 
one  keir^  while  there  is  a  possibility  that  a  co-lair  may  be  subsequently  bom/^ 

The  report  proceeds,  ^'  Under  this  opinion,  whether  the  adoption  of  Ka- 
IMcmitf  was  valid,  and  the  estate  reverted  to  the  widow,  as  his  heir,  on  his 
li^jriDj^  witihont  issue,  or  whether  the  adoption  was  not  valid,  as  she  held 
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the  estate  in  right  of  her  liusbancjt,  the  Court  considered  the  gift  of  the 
Mtate  made  in  flavor  of  the  respondent's  husband,  to  be  voidy  anddeteir^ 
mined,  that  on  the  decease  of  the  Tvidow  (which  took  place  during  Chi» 
present  suit^)  her  two  da^bters,  viz.  the  appellant  and  Gunga  Dibeh^  wniOi 
ther  of  the  respondent's  hu^baiid,  both  having  male  issue  at  the  time,  wer^ 
entitled  to  equal  shares  of  the  estate,  as  the  legal  heirs;  and  consequentlft 
thidt  the  appellant  was  entitled  to  the  moiety  which  she  claimed.  STkM 
decrees  passed  against  the  claim  by  the  ZiUah  and  Provincial  Cmirts^  uftrirog 
in  consequence  reversed  by  the  Sadder  Dewannee  Adawlut^  andjindljttdgo^^ 
ment  given  in  favor  of  the  appellant,  tpith  costs  against  the  respondent."*^ 

.  This  case  decides,  and  I  believe,  in  strict  conformity  with  the  law»  Ihfltt 
It  widow  succei&ding  upon  the  death  of  her  husband,  or  as  heir  to  her  a^Ui 
to  an  estate,- has  a  life  interest  only;  that  she  has  not  any  power  of  dispo* 
Igal  over  it,  beyond  her  own  life,  and  that  it  must  upon  her  deathrgoto  tbi 
heirs  of  her  husband.  This  is  no  more  than  I  had  laid  down,  without  rer 
ference  to  the  present  case,  and  is  indeed,  no  more  than  had  been  decidt 
ed  by  the  Sudder  Dewannee  Adawlut,  between  Majhoda^  al.  y.  Kuleani^ 
nh  for,  that  a  widow  succeeding  to  her  husband,  and  a  mother  succeedp 
jng  to  her  son^  stood  upoii  the  same  footing,  could  not  h$ive  odBoitted  of  % 
^oubt»  .  . ! 

* 

.  The  Remark  upon  the  case  of  Bijya  Dibeh  v.  Unpooma  Dibehy  o^y  ntf^ 
vertlieles^  be  thought  worth  transcribing.  It  is  as  follows  :  ''  An  intncoH 
question  of  Hindoo  law  was  determined  in  this  case,  relative  to  the  power 
pi  a  widow,  on  whom  property  has  devolved  by  the  death  Qi  \ier  husbafj^^ 
x>r  of  her  wit,  to  aliene  it  by  gift  te^Aou^  tlie  consent  of  ^he  heir-at^Jam^ 
Thj^  disagreement  of  the  opinions  of  the  Pundits  arose  from  the  lbllowi|i||^ 
^considerations*  The  succession  to  property  which  has  devolved  on  a 
-widdw^vpassesf  to  daug[hters,/<^r  the  sake  of  the  male*  issue  vvhich  they  hati^b 
-  •        .  .        .  ^  ^  .        .  .  i 
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or  may  have.  The  son  of  the  youngest  daughter  (the  eldest  being  then! 
childless)  was  therefore  the  person  contemplated  in  the  inheritance.  A 
gift  to  him  might  be  deemed  beneficial  to  the  deceased,  and  consequently 
I^al,  or  the  donation  in  favor  of  him,  who  finally  was  to  be  heir  in  regu- 
lar succession,  could  not  be  considered  as  made  against  the  consent  ofheirs^ 
since  his  consent  to  a  gift  in  his  oum  favor  might  be  assumed.  In  the  pre* 
Bent  instance  the  presumption  was,  that  a  son  had  been  adopted  by  thc| 
Widow,  and  that  the  estate  consequently  reverted  to  her,  on  his  decease,, 
without  issue.  It  was  therefore  a  case  of  property,  devolving  on  smother 
by  the  decease  of  her  son^  and  it  was  questioned  whether  a  woman  was 
restricted  from  aliening  land  so  inherited  by  her.  The  law  officers  of  the 
Sadder  Detvannee  Adawlut  dissented  from  the  doctrine  which  maintains 
the  woman's  right  of  alienation,  and  held  that  the  rules  concernino 

PROPERTY    devolving    ON    A    WIDOW,    EQUALLY  AFFECT  PROPERTY  DE- 
VOLVING   ON    A    MOTHER.      In    BOTH   CASES,   THE  WOMAN  IS  RESTRICTED 

FROM  ALIENING,  uuless  for  her  necessary  subsisiencCt  or  for  pious  purposes^ 
beneficial  to  the  deceased;  and  that  only  to  a  moderate  extent.  A  gift  of  the 
whole  property  does  not  fall  within  the  exception.  Nor  could  this  dona« 
tion  be  considered  as  one  made  in  favor  of  the  heir-at-law,  the  immediate 
heirs  being  daughters,  and  the  exclusion  of  the  further  issue,  which  might 
be  bom  between  the  period  of  the  gift,  and  that  of  the  woman's  demise, 
being  illegal.  They  were  therefore  of  opinion,  that  the  gift  was  void,  and 
that  the  succession  devolved  on  the  two  daughters,  both  of  whom  had 
male  issue  at  the  time  of  their  mother's  decease." 

«  I  cannot  perceive  the  intricacy  of  this  question,  an  alienation  by  the  .widow, 
er  the  mother,  with  consent  of  the  heir^  is  no  more  (if  the  alienation  benot 
Sn  his  own  favor)  than  a  relinquishment  by  the  heir,  of  his  right  to  die  sue* 
cession.  It  is  true  that  the  estate  '^  passes  to  the  daughters  for  the  sake 
jof  male  issue  ;*'  but  is  the  male  issue  of  the  eldest  daughter  to  be  there- 
for^  excluded  ?      The  disagreement  of  opinion  among  the  Pundits  could 
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hardly  have  arisen  from  this  consideration.      That  the  eldest  daughter  m 
the  present  case,  was  capable  of  having  male  issue,  is  proved  by  the  fact 
of  her  actually  having  had  a  son.      The  Sadder  Dewannee  Adawlut  Pun* 
dits  say  truly,  that  the  estate  caiinot  be  settled  upon  one  heir  '^  while  there 
is  a  possibility  thai  a  co-heir  may  he  subsequently  bornf'  but  the  moment  we 
admit,  that  the  widow  taking  upon  the  death  of  her  husband^  and  the  mo^ 
ther  taking  upon  tJie  death  of  her  son^  staled  upon  the  same  footing,  (and 
this  seems  to  be  unquestionable,)  all  difficulty  is  at  an  end.    That  the 
daughtier    of  a  daughter,   cannot  succeed  to  her  grandfather's  6istB,te^ 
through  her  mother,  is  certain ;  but  it  ig  equally  certain  that  the  daughter  \ 
H^ay  succeed  to  her  father  immediately,  or  to  her  father,  through  his  wife^  ' 
If  then  we  suppose  Bijya  Dihehf  thp  eldest  daughter  to  h^ve  been  prOved^ ' 
by  the  most  certain  test,  incapable  of  bearing  a  child^  how  could  this  casa 
be  varied  by  the  supposition?      She  would  still  have  had  a  life  interest  in 
the  moiety  of  her  father's  ^slate,  and  a  gift,  deriving  her  of  this  rigH 
must  have  been  void  as  to  her.    The  on/y  que^titm  of  which  the  case  could 
have  been  supposed  to  admit,  is  this.    Had  Tami  Dibeh,  her  adopted  son' 
having  died,  and  she  having  succeeded  to  him,  as  heir,  the  power  of  doiag' 
more,  than  sb^  could  have  don^,  if  she  nev^r  hftd  adopted^  but  Jiad  conti^ 
nued  to  hold  the  estate  as  representative  of  her  husband  j 

It  is  n6w,  I  hope,  6haUy  settled,  that  in  either  situation,  her  inteirest 
must  be  the  same;  that  whether  she  is  in  possession  as  heir  to  hei*  husband,  * 
or  to  her  son,  she  has  an  estate  for  life  only,  and  that  she  has  not  a  right 
tp  niake  ai^y  disposition  of  the  property,  by  which  the  next  heirs  of  her 
husband  may  be  prejudiced.— -See  rule  5,  page  4,  and  rule  34,  page  10^' 
fJjbqp,  Inheritai^ce  an'tf ^also  rules  15,  Ifl,  17,  page  6,  &c, 
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,  f  DO  not  know  that  any  question  founded  upon  a  Will,  hag  erer  com# 
iKHfore  th^  Sudder  Dewannee  Adawlut.  In  the  Mqfuml,  Wills  may  not> 
h^  been  often  made  by  the  natives  of  Xndiaj  but  in  Calcutta^  if  there 
b^  a  lai^  property  to  dispose  of;  intestacy^  has  of  late  years,  been  uok 
common. 

'  In  the  Reports  of  the  Sudder  Dewannee  Adawlut^  and  in  a  ^  Remark^ 
i^n  the  case  of  Eshanehund  Rai  t.  Esharchund  Rai,  it  is  said  that  ther 
decision  ^'  has  been  received  as  a  precedent ^  which  settles  the  question  of  a 
fitther^'s  power  to  make  an  actual  disposition  oif  his  property,  even  con- 
tritoy^  to  thie  injunctions  of  the  law>  whether  hj  gift  or  by  will,  or  by  dis* 
tribntion  of  shares!'*  ^ 

j  The  above  case,  was  Ofie  of  a  gift  made  by  a  father  iq  his  life  time ;  and 
W$emis  ia  have  been  afterwards  over- ruled. 

*:  If  a  father  has  not  the  right  of  making  such  a  gift  at  all,  it  must  follow 
t^  he  cannot  make  such  a  one  by  Will.  But  I  do  not  ind  any  thing  in 
the  Sudder  Dewannee  AdawlfU  QLeports,  from  which  we  can  infar  a  denial 
of  the  right  to  dispose  by  will,  where  there  is  a  right  of  disposal  by  any 
means  J  in  the  possessor;  and  may  we  not  suppose  that  the  dictum^  so  far  as 
it  relaties  to  a  power  of  making'^Trt*//!^;  still  t^mains  undisturbed !  The  meo^ 
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tfon  of  a  will  was  gratuitousv  and  may  be  received  as  an  indepeudeot  p^ri^ ; 
position^  importing  that  a  i/tWooV  wHl  shall  be  operative  after  his  deatb^ 
as  his  gift  would  have  been  if  made  by  him  in  his  life  time,  that  he  tnaj[x 
d  ispose  by  will,  of  such  property,  as  he  can  make  any  disposition  of  by  huf 
own  law. 

•  ""         _  ♦ 

It  might  be  extremely  injurious  to  the  natives  of  this  country^  if  pne  laiif^ 
^ith  respect  to  them  should  prevail  in  the  Supreme  Court,  and  another  ia, 
tHe  Sudder  Dewannee  Adawlut.  In  aU  cases  of  doubt  in  tlie  Si^>rem^ 
Court,  the  practice  of  the  Sudder  Dewannee  Adawlut  is  ascertained ;  their 
reports  are  consulted^  und  their  decisions  are  received  with  the  ^eatf  st 
respect.  - 

Upon  the  right  of  a  Hindoo  to  dispose  of  his  property  by  will,  I  ha^V(e[ 
seen  the  opinion  of  Mr.  Colebrooke^  and  I  need  not  add  that  there  is  jfkoll^ 
any  man  whose  opinions  may  justly  command  a  greater  degree  of  d^^ 
ference. 

<  •  # 

He  says,  **  According  to  the  authorities  o^ Hindoo  law,  which  prevail  ii^ 
JBengal,  a  member  of  an  undivided  family,  may  give  away^  or  otherwise^ 

aliens^  property  to  the  extent  of  his  own  share  of  the  joint  wealth,  and  \ 

•  •  ■  • 

conceive  his  disposal  of  property  by  will  would  be  here  maintainod  (i.  e. 
within  the  limits  of  that  province,)  in  conformity  with  Jimuta  Vahana's  doc- 
trine,  that  the  gift^  or  other  alienation^  by  an  unseparated  co-heir ^  may  be  an 
trnmoral  act,  bqt  it  is  not  an  invalid  one. — DayabluLgay  Chap.  2,  Se(ft.  28—^ 
Jagannathde  Digest ^  vol.  2^  Pages  57  and  219.  It  would  be  otherwise 
in  the  rest  of  the  provinces.'* 

•  ...  I 

f  Again  Mr.  Colebrooke  says,  "  When  writing  a  few  days  ago,  I  stated 

i'l.  ■<  ^-  •   \     ■••■■»■..*,  .J '  ^ 

that  I  thought  a  Hindoo's  will,  must  be  governed,  and  controlled  by  tba 
general  rules  concemn^gift     It  will  i»old  ffood  I  think  foi  the  same  things*. 


A 
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fbr  which  ngi/t  made  in  his  life  time,  would  do  so ;  and  not  otherwise.  I 
should  have  added  however,  that  his  legacies  to  his  family,  must  be  con- 
trolled  by  the  rules  regarding  partition^  made  by  the  father  of  the  family. 
The  principle  1  would  lay  down  is,  that  a  man  cannot  confer  either  on  a 
stranger,  or  on  one  of  his  family,  by  will  (which  I  consider  to  be  a  dona« 
lion  in  contemplation  of  death)  what  he  could  not  bestow,  either  by  deed 
of  gift,  or  partition  of  patrimony  during  his  life  time.  The  utmost  that 
can  be  said  is,  that  he  may  do  that  by  will  Vhich  he  could  have  done  by 
partition  or  donation  between  living  persons.'' 

He  proceeds,  "  Upon  the  principle  which  I  have  stated,  a  Hindoo  in 
JBengalf  may  leave  by  will,  all  his  own  acquisitions;  but  is  restricted,  if  he 
have  sons,  from  distributing  ancestrel*  property  according  to  his  own  plea^ 
sure.  In  countries  in  which  the  doctrines  of  the  Mitacshara  prevail,  he 
is  restrained  from  giving  away  immovables,  and  from  ^laking  any  other 
partition  of  his  possessions  among  his  male  descendants,  but  such  as  the 
law  has  sanctioned;  consequently,  on  the  principle  before  explained,  he 
would  be  restricted  from  distributing  intmoraft/^^  in  a  mode  not  sanctioned 
%  law,  but  may  dispose  of  movables,  of  which  the  law  permits  him  to 
inake  gifts  on  account  of  affection;  not  however  to  the  amount  of  the 
Vhole  property.  If  there  be  no  sons,  or  male  descendants,  and  thepro- 
f)erty  be  not  shared  by  a  co-heir,  the  whole  of  his  possessions  being  his  se^ 
farate  and  distinct  proper  ly^  may  be  disposed  of  by  will  as  he  pleases  J** 

0 

The  right  of  a  Hindoo  to  make  a  will,  (I  mean  of  course  to  confine  my- 

m 

fcelf  to  the  province  of  Bengal)  bias  not,  1  believe,  been  questioned,  evci| 
incidentally,  by  the  Sudder  Dewannee  Adawlut.  If  it  be  declared  that  he 
cannot  make  by  Hissanama  (or  deed  of  partition)  in  his  life  time,  an  une^ 
fual  distribution  of  ancestorial  immovable  property  among  his  sons,  it  will 


•  Querc— If  <'tmmo«c(i(f*'  be  not  onihtentloikally  omlttedt 
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* 

be  absurd  to  say  that  he  may  do  so,  provided  the  act  of  dividing  is  to  be 
postponed  until  after  he  shall  have  died. 

He  cannot  dispose  by  will^  of  that  Mrhich  he  is  prohibited  from  dispo^*. 
ing  of  by  deed.  He  cannot  direct  that  to  be  done  infuturo,  \^hich  he  has 
not  the  power  of  doing  in  prasentL  He  cannot  bequeath,  what  he  could 
not  have  bestowed.  If,  of  a  certain  description  of  property,  he  is  tenant, 
for  life,  his  power  over  it  cannot  extend  beyond  the  period  which  must 
arrive  before  his  will  can  have  effect;  but,  according  to  the  opinion  of 
Mr.  Colebrooke,  I  do  not  discover  that  there  is  any  other  restriction  in.  the. 
province  of  Bengal. 

I  take  it  to  be  established,  that  a  Hindoo  may,  by  law,  make  such  rea^^ 
sonahle  disposition  as  he  pleases,  of  personal  chattels  (or  movable  property) 
whether  ancestorial  or  self-acquired ;  and  that  he  is  not  under  any  hgal 
restraint  with  respect  to  a  distiibution  of  his  self -acquired  immovable  pro^ 
perty. 

With  respect  to  Willsy  it  is  now  perfectly  well  understood,  from  the  de* 
cisions  which  have  taken  place  in  the  Supreme  Court,  that  the  devise  or 
bequest  of  a  Hindoo,  will  be  supported  there,  if  it  be  made  of  such  pro- 
perty  as  the  testator  could  lawfully  {whether  sinlessly  or  not)  have  dis- 
posed of  by  gift}^  his  life  time.  But  the  Court  never  professed  to  go  fur- 
ther, than  to  permit  that  to  be  effected  hy  will,  which  might  have  been 
done  inter  vivos.  It  never  indeed  has  declared,  nor  do  1  know  that  it  ever 
has  been  called  upon  to  declare,  any  restraint  with  respect  to  the  dis{io* 
sal  of  ancestorial  immovable  property.  It  has  declared,  on  the  contrary^ 
that  there  is  not  any  such  restraint. 

There  have  been  several  decisions  in  the  Supreme  Court,  which  involv* 
ed  in  them,  an  ungual  diis^tribution  of  ancestorial  immovable  property,  but 


/ 


I 


If 
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fto  objection  (if  I  am  rigfctly  informed)  has  ever  been  made  by  tlie  parties 
interested,  and  upon  one  occasion,  the  right  of  a  Hindoo^  to  dispose  by 

nvill,  of  every  description  of  property^  in  any  manner  be  might  think  fit,  m 

,  -       • 

wonounced  in  the  declaratory  part  of  a  decree. 

The  Stat.  21st,  Geo.  3d,  Ch.  70,  provides,  **That  their  Inheritance  vend 
mccession  to  lands^  rents  and  goods,  and  all  matters  of  contract  and  dealing; 
l^weeu  party  and  party;  sh^l  be  determined  in  the  case  of  Mahomedans 
t^  the  laws  and  usages  of  Mahomedans^  and  in  the  case  of  Gentoos  by  the 
fims^^md  usages  of  Gentoos." 


In  many  instances  the  wills  of  Hindoo^  have  beeii  recognised  and  e^t^*^ 
IrUvfaecl  in  tlie  Supreme  Court. 

% 

'  It  is  Mr.  Colebrooke's  opinion  that  their  right  to  dispose  of  their  prop^ 
ty  by  vrill,  is  maintainable  in  the  province  of  Bengal^  in  conformity  with 
Jimuta  Vahanas  doctrine,  that  the  gift  or  other  alienation  of  property^ 
t>y  a  Hindoo  is  not  an  invalid'^  although  it  may  be  an  immoral  act.  In  the 
words' '*o/A^  alienatian,''  3fr.  Colebrooffe  supposes  alienation  by  fVifltobo 
included, 

-  However  this  may  be,  it  is  certain  that  the  Supreme  Court  grants  pro^ 
bate  of  the  wills  of  Hindoos^  and  administration  to  thehen^t  of  kin,  wheii 
it  is  ap{^ed  for  in  the  case  of  an  intestate. 


•  Hie  will  of  Goetdchunder  Corfhrmdh  is  long,  and  will  be  found  in  the 
Jl^ppendix.  In  the  cause  between  Issurekunder  Corformah  4*  ed.  v.  Govindr 
//  chund  Corformah  Sf  al.  which  arose  out  of  that  will,  (seepage  f4^)  Hie<3ourt 
declared  it  to  be  well  proved,  but  to  be  wholly  ifioperative  except  as  to  a 
disposition  it  cdntaihed  iu  fii Of  bf  G&urmanee  Dossee^  step-mother  of  ^t 
pamtoif. 


r- 
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f.- 

Upon  a  reference  to  this  will,  enough  may  appear  to  justify  the  Courtis 
declaration ;  if  the  declaration  had  been  made  without  any  exception.-^ 
But  that  the  will  should  have  been  declared  '' well  proved^''  may,  upon  it 
perusal  of  it,  be  thought  unaccountable ;  for  it  seems  to  he  the  productidh 
of  a  madman,  and  I  should  have  thought,  had  for  that  reason;  been  pro- 
nounced to  be  ^^  wholly  inoperative.^*  There  is  however,  an  exception  with 
respect  to  one  rational  bequest.  -       -  

The  testator  s  whole  property,  which  was,  I  believe  considerable,  is  left 
for  the  support  of  an  idol.    The  sons,  and  the  Widows  are  to  be  merely 
.maintained^ 


*  ■ ' 


In  this  case  a  partition  of  the  property  was  ordered,  and  it  does  not 
^.ppear  thajt  any  provision  was  made  for  the  family  Shib  or  household  god^ 

It  is  probable  that  because  the  entire  estate  had  been  devoted  to  such 
a  purpose^  the  will  was  declared  to  be  wholly  inoperative,  but  to  make  this 
consistent  with  other  decisions  of  the  Court,  an  allowwce  ought  (oonsi* 

,  dering  that  the  will  was  well  proved)  to  have  been  set  apart  for  the  Shib^ 
It  might  have  been  proper;  and  it  c^rt^inly  would  have  been  reasonable^ 
to  declare  tfajat  the  sons  should  inherit  according  to  the  due  course  of  the 

^Hindoo  law,  and  considering  the  internal  evidence  which  is  borne  ip  the 
will  itself,  of  the  testator's  insanity,  it  might  have  been  still  piore  correct 
if  it  had  beeji  declared  to  be  utterly  void ;  particularly  as  the  step-mother 
was  entitled  by  law  to  her  maintenance. 

The  words  of  the  decree  with  respect  to  her  are  these,  ^^  This  Court 
doth  thii^k  fit  to  order,  adjudge,  declare,  and  decree,  and  doth  accordingly 
order,  adjudge/  declare,  and  decree,  thb  will  of  the  testator  Goculchundtr 

Co 
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jCorformah  in  the  pleadings  of  these  causes  mentioned  to  h^  well  proved, 

4 

\}\xi  that  the  same  is  wholly  inoperative^  except  as  to  the  disposition  therein 

*  •        /■        .  . 

fontained  in  favor  of  Gourmonee  Dossee^  the  step-mother  of  the  said  testator 
^and  that  the  same  ought  to  be  so  far  established  and  carried  into  execution.'^ 

•  *  '  c  •        .  .  . 

^Again,  **That  the  said  Master  do  also  enquire  and  report  to  this  Court 
what  will  be  a  proper  sum  to  be  allowed  to  the  said  Gourmonee  Dossee  for 
subsistence  and  clothivgy  under  the  disposition  in  the  said  will  of  the  said 
Goculchunder^  Corformuhy.ofid  how  the.  same  together  with  the  sum  to  be  ex^ 
vended  in  her  funeral  ought  to  be  secured.' 

■ 

I  do  not  understand  how  it  became  necessary  to  establish  that  part  oT 

Goculchunder's  will  which  related  to  Gourmonee  Dossee.  for  a  partition  hav- 

^      .      •     *  •   .      •       •  •  •    •  •  •  *^      .  ..     ^ 

*  ing  been  directed,  she  took  nothing  by  the  will,  or  tmcler  the  deci-ee. 

*  which  she  wasnbf  entitled  to  have  secured  to  h^i*,  upon  a  partition  by 
law. 


1 

L 


*  In  many  instances,  the  Court  has  upheld  a  bequest  for  the  support  of  te 
^  idolf  but  no  attempt  had  ever  before  been  made  to  establish  «ucb  a  wiU 

*  as  that  of  Goculchunder  Corformah.     Indeed  I  do  not  believe  that  such 
'  a  one  had  ever  been  executed,  either  before  or  since. 

•  /  • 

Miany  of  the  wills  to  which  I  shall  have  occasion  to  advert,  made  a  pro« 

*  vision  for  the  idofs  establishment,  and  directed  an  expenditure  for,  (what 
"  we  must  call)  superstitious  purposes,  and  they  have  all  been  carried  into 

eflfect  by  the  Court.  *  /jr 


i       From  disputes  which  ar'o^e  among  the  family,  of  Goculehuwler  Mitter, 
and  the  suit  which  was  instituted  uppn  his  will  ix^  the  Suprfinxe  Court,  the 
^    provisions  which  he  had  jfuadefdr  ,aa  idol^  wer^.particul^arly  qoiisi^de.i^Qd* 


C     V 


A  detail  of  the  proceedings  in  this  cause^  may  throw  considerable  light 
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•        -       '  I         . 

upon  several  points  of  Hindoo  law,  will  prove  that  the  feelinffs  and  the 
religion  of  a  people,  who  certainly  deserve  well  of  \heir  rulers,  are  duly 
appreciated  by  the  Supreme  Court,  and  I  shall  therefore  give  an  account 
of  the  contest  with  all  practicable  brevity,  and  yet  sufficiently  at  large  to 
'  make  it  intelligible. 

In  the  year  1813,  a  bill  was  filed  by  Nubkissen  Mitler  ^al.v.  Hurrishr 
chundtr  Mitter  (^  al.  There  were  nine  pal*ties;  seven  complainants,  and 
two  defendants  to  the  bill. 

> 
€loculchu7ider  Milter  died  on  the  8th  of  April,  1808,  seized  and  pos^ 

'  sessed  of  a  large  property,  real  and  personal.  He  had  had  three  sons,  vij. 
Rammokun  Miller^  Juggomohun  Mitler^  and  Gourmohun  Mitier.  Ram-- 
mohun  Mitter  died  (before  his  father)  on  the  28th  of  January,  1808,  leav- 
ing the  complainsihts  Nubkissen  Mitter,  Gopeemohun  Mitter  and  Kisjs^-^ 
kdunt  Mitter,  his  lions  surviving  him.  Gourmohun  Mitter,  the  third  son 
of  Goculchunder  Mitter,  died  also  iii  his  father's  life  tim^,  on  the  1st  of 

'  December,  1804,  and  left  surviving  him  his  sons,  the  defendants  ffurrisft* 
cliunder  Mitler,  Rnd  Rajehunder  Milter.  Juggomohun  Mitter  survived  1^ 
father  Goculchunder,  and  died  the  3d  of  August,  1.811,  leaving  the  fojir 
other  complainants  Hurloll  Mitter,  Russickloll  Milter,  Shamloll  Mitter^ 

'  and  Rumlolfl  Mitter,  his  sons  Surviving  him. ;  All  ti^e  sons  of  Gpculchmder 

^   had  died  before  the  bill  was  filed. 


\ 


\ 


The  bill  stated  that  on  the  23d  of  Fafgoon,  in  the  B.  Y.  1214,  or  4tb  of 
March,  1808,  Goculchunder  made  bis  will,  which  is  set  forth  verbatim. 

'  The  first  clause  is  as  follows:  **  Of  my  ^a;erf,  &c., property,  I  give  the  v 

iiew  chuck  house,  bounded  by  the  four  boundaries,  the  whole  of  the  grounds 

•  * 

and  appurtenances  and  buildings  to  the  east  of  the , high  road  within  |ny . 

0  0  2 


i 


*.  , 


334  OF  WILLS. 

tjwelling-liouse,  in  Mouza  Soqtalooty  in  tbeiown  of  Calcutta^  and  Ta/oaifc 
J^pm-e  in  Pergunnah  Chotipare^  and  the  Pyheparrah  garden  in  village 
JPunehanno^  Gaon^  as  Rebutter  for  the  warship  of  the  deity  Modunmohun-jee 
and  other  idols ;  the  right  of  disposing  of  which  by  gift  or  sale  does  not  rest 
with  me  nor  my  heirs,  and  the  worship  of  the  deity,  &c.  festivals  are  to 
iie  performed  with  the  profit  which  arises  after  paying  the  government  re« 
^enue,  &c.  thereof.     My  son  Juggomohun  Mitter  will  manage  the  collec-* 
lion,  &c.  business,  and  pay  the  expense  of  the  worship  of  the  deity,  the 
daily  worship,  festivals,  &c.  in  a  suitable  manner  according  to  the  sheet 
-Bigned  by  me,  and  with  whatever  remains  after  deducting  that,  he  will  pay 
•  the  < requisite  repairs  of  the  deity's  temple,  after  deducting  which  he  will 
get  the  requisite  articles  made  for  the  idols  as  may  appear  necessary  with 
whatever  remains.    The  ornaments,  &c.  of  the  idols,  and  the  gold  and  sil- 
ver chairs,  &c.  requisite  articles  which  I  have  given,  V  have  no  concern 
-  whatever  with  nor  have  my  heirs.       Should  the  said  Sreejoot  Juggomohun 
Mitter  occasion  aiiy  interruption  in  the  worship  of  the  deities  or  embezzle 
or  make  away  with  any  thing  from  the  profits  thereof,  which  may  the 
deity  forbid  I  my  other  heirs  will  be  able  to  take  an  account  thereof  on  ac« 
count  of  the  deities." 

The  will  then  proceeds  ;  "  Exclusive  of  the  fixed,  &c.  property  which 
I  give  to  the  deities  as  written  above ;  my  paternal  and  self- acquired 
FIXED,  &c.  property,  subject  to  rent  and  rent  free  ^<fiiiindlai*i>5  and  Talooks^ 
and  gardens,  bazars^  and  houses,  and  lands,  and  so  forth  tmntovai/e,  &c. 
property  whatever,  the  same  shall  all  remain  undivided.  My  heirs  shall  not 
have  or  hold  the  right  of  disposing  thereof  by  gijt  or  sale,  nor  shall  my 
HEIRS  EVER  HAVE  power  to  divide  and  share  the  same,  nor  shall  any  one 
Juxve  power  to  mortgage  the  same^  and  the  same  shall  in  the  succession  of  sons  ^ 
"  grandsons,  ^c.  remain  undivided  in  common  concern.'*  He  then  makes 
his  son  Juggomohun,  the  manager  of  his  property,  and  declares  that  what 
he  has  given  to  any  one,  shall  be  his,  and  that  there  shall  not  be  any  clain 


Ittnong  tbem  on  aeeomt  ofdisproporiioHtherein*  He  then  irecites  .that  two 
'i3<>n8  and  one  daughter,  of  his  m^  Madhamohun^  that  three  daughters  and 
tme  Bon/df  his  son  Juggamohun^  ^d  that  pqe  son,  of  his  son  Gpurmohwh 
Tetnain  unmarried*  and  he  leaves  9000  rupees  for  the  marriage  of  each 
'grandson,  and  1000  rupees  for  the  m,arri9ge  of  each  grai^d-daughter,  to  \ 

be  paid  out  of  the  common  fund. 

In  this  will  the  testator  declared  in  the  most  express  terms  that  his  e»r 

fate  should  remain  undivided.      The  bill  of  complaint  hoyrever,  prayed  a 

jpartition,  and  a  partition  was  .decreed  by  the  Court.       .^y  the  decree /^ 

-^fvill  was  established,  and  although  the  partition,  may  not  l^ave  been  oppos* 

'  ed,  it  was  as  we  shall  see  an  liii^ftfa/one,  andMd  it  not  been  for  the  will 

»  ■    • 

it  must  of  course  have  been  equal.      Hence,  I  think  we  may  conclude, 
'  although  a  father  ma;  be  allowed  by  the  Supreme  Croqrt,  to  make  an  une- 
qual distribution  of  his  estate,  that  it  will  not  allow  him  to  restrain  his 
'  descendants  from  partitioning,  according  to  the  distribution  he  has  made. 
It  is  true  that  the  unequal  distribution  was  not  objected  to,  and  that  the 
'partition  was  not  opposed,  but  it  is  also  true  that  an  acquiescence  in  the 
unequal  partition  by  those  parties  whom  it  affected,  would  be  sufficient 
to  justify  the  Court  in  carrying  it  into  effect,  and  that  the  Court  could  not 
^  be  justified,  under  any  cifcumstances^  ia  directing  a  partition,  the  tes.^ator 
'  having  peremptorily  prohibited  it,  if  he  bad  had  a  right  to  prohibit  it  ac- 
cording to  law»  that  the  parties  were  competent  to  a  surrender  of  their 
own  rights,  but  that  the  Court  was  not  competent  to  annul  a  provision 
'  which  the  testator  might  lawfully  make. 

He  proceeds  to  direct  that  25,000  rupees  shall  be  expended  on  IAa 

•  ... 

own  Adya  Sraddha  and  50,000  rupees  expended  on  the  Adya  Sradd/aa 
of  his  son's  {Juggcmohmk  Milter's^  mother. 

It  will  be-KGoUected  that  liejiad  tspokeaafbis/^  vatjsrnal  and  sel^. 
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acquired  fixed,  ^c.  property.-  He  now  goes  on  to  disposer  of  the  wholf 
after  the  before- mentioned  deductions  shall  hare  been  made.  This  he 
\Ioes  by  dividing  it  as  usual  into  sixteen  parts  or  shares,  (the  number  ojf 
'annas  in  a  rupee.)— Six  nnnas  he  gives  to  his  surviving  son  Juggomohmn-j' 
Fihe  annas  he  gives  to  the  sons  of  Rammohuny  ^xidjive  annas  he  gives  to 
the  sons  of  Gourmohun.  He  adds,  "  After  my  death  the  property  and  titlp 
of  Sreejoot  Juggomohun  Mitter^  (to  be)  in  iiis  sons,  grandsons,  &c.  and 
the  sons  heirs  of  the  late  Rammokun  Mitter^  in  theiv  sons,  grandsons,  &c, 

r 
<  -  •  ' 

and  the  heirs  sons  of  the  late  Gourmohun  MitUr  in  their  sons,  grandson^ 
&c.'*  ^^  But  my 'heirs  have  no  concern  with  the  principal^  no  one  shai^Ij 

PAVE  POWER  TO  DIVIDE  AND  TAKE  HIS  SHARE."      He  appoints  Juggomq* 

»  '■ 

'hun  guardian  to  his  infant  grand  children  until  they  shall  attain  the  age 

'  of  twenty-one  years,  and  he  directs  that  ^11  profits  shall  he  carried  to  the 

credit  of  the  sircary  accounts,  the  parties  to  benefit  thereby  a^cqording  |o 

*  their  several  proportions  as  allotted  by  his  will.       He  further  directs  thfit 

*  none  of  the  parties  shall  take  any  thing  upon  their  separate  accounts, 
'  unless  there  be  profits,  but  permits  them  if  there  be  profits  iatfter  payment 

•  •  • 

of  the  common  expences,  to  take  therefrom,  and  in  this  case  thj^t  the  psur^ 
'  lies  so  taking  shall  be  debited  with  what  is  so  taken,  ; 

i 

There  is  then  another  clause  in  the  will,  which  I  do  nqt  interpret  as 
avthorizing /?rtr<i*io«,  but  as  authorizing  the  parties  to  assume  a  ;sbarejn 
th^  management  severally,  after  they  shall  have  attained  respec^'vely  the 
age  of  twenty-one  years.  This  I  conceive  must  be  the  construction,  be- 
cause  Juo-fTomohun,  who  was  of  age  when  the  will  was  made,  is  prohibited 
as  well  as  the  others  from  partitioning ;  and  his  proportion  is  to  go  to  his 
3pns,  grandsons,  &c.      Indeed  the  provision  made  for  dc^bitmg  the  parties 

*  with  sucli  suiris  as  ^th^y  might  take,  proves  that  the  testator  intended  thum 
to  remain  undivided  after  they  came  of  age,  because  until  then  they  could 
not  have  taken  any  sum,  inasmuch  as  the  estate  was  to  be  under  the  ma« 

' " paffebint,'  and  theyttnderthe  guardMBt^ip,. ot  Juffgomahm:  L'. , In(^pea<> 
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Gently  of  these  considerations  the  eldest  of  the  five  minora  v^9:s  eighken 
years  of  age  only,  and  the  youngest  of  them  \rai8  Wa:  years  of  age  only^ 
When  the  commission  to  divide  the  estate  actually  issued.  Two  of  the 
grandsons  appear  to  have  been  of  age  when  the  bill  was  filed,  at  least 
they -do  not  sue  by  their  next  friend,  but  one  of  them  is  the  next  friend 
of  the  infant  complainants. 

The  clause  I  alluded  to  is  this,   ''  Whenever  any  one"  of  these  comes  of 
{igey  twenty-one  years  oldj  and  is  capable  of  taking  his  concerns  into  hisowfi 
hands,  he  will  take  his  own  share  in  full  according  to  what  is  wbix- 
TEN  ABOVE/rom  the  said  Sreejoot  Juggomohun  Mitter,  and  the  saidMitter 
will  deliver-  it  over  in  full,  but  the  one  shall  not  have  power  to  take  the  share 

*  of  another,  Spc. 

^.       ■  •  "•   '  ■    '  V 

*  It  is  certainly  of  importance  to  ascertain,  whether  or  not,  a  Hindoo  qm^ 
by  his  will,  prevent  his  sohs,^  or  descendants  frpm  coming  to  a  partiUoa 
among  themselves,  after  his  death,  and  it  appears  to  me,  (whatever  con- 
struction  may  be  put  upon  the  last  cladse  which  1  have  quoted^  froB|  the 

will)  that  he  cannot  do  so.  .^  ^ 

•  •   ■  » 

^  The  rest  of  the  will  cannot  possibly  be  so  modified  by  this  last  clause, 
as  to  enable  us  to  say  that  any  one  could  receive  his  share  in  severalty,  wi* 
til  after  he  had  attained  the  age  of  twenty-one  years,  and  yet  a  partition  was 
ordered  by  the  Court  among  the  parties,'  when  many  of  them  were,  greatly 
under  that  age.      Thus  the  restraint  which  was  attempted  by  a  testatpi^,.  to 

^   be  pnt  irpon  partition  among  bis  descendants,  has  been  taken  off  by..j^e 

*  Court ;  and  no  doubt  can  exist  as  to  the  rectitude  of  this  decree^  fQr.a,p,Qwer 
of  partitioniiigf  is  given  in  a  most  unqualified  manner,  to  the.parti^s  iut^C^t- 

'    ed,  by  the  Hindoo  law:;  nor  is  there  any  thing  to  be  found  frojm  vhich  it 

■■■■*■ /  » V^aT 

*  can  be  inferred  that  the  possessor  h^s  any  manner  of  right . to  jn^ejrfei;femth 
'^   tfaetndre  plearare  of  hisdeacendaots^VA  (he  rofejeiitjQXpiwUtion^ 


# 


S3§  OF  ^tbJJS. 

A  pmrtitidn  was,  tipoli  tfie  prayer  6f  the  com|>lainants»  ordered,  accord^* 
jngio  the  proportions  directed  by  the  testator  in  his  will.  The  will  was 
establis/ied,  as  the  bill  prayed  that  it  might  be,  one  set  of  the  grandsons 
daving  been  deci'eed  5i;r  sixteientb,  and  the  other  two  sets  of  grandsons 
^avittg^^  been'decreedj$£;e  sixteenth,  parts  of  the  estate  each,  to  be  enjoyed 
by  them  in  severalty. 

The  CbmmisTsibriers,  on  the  2d  of  April,  1 81 8,  made  their  return  to  the 
^irotnibission  of  partition,  and  concftided  it  in  these  words ;  ^^  And  in  a$ 
^WMh  as  fte  further  find  that  the  said  Goculehunder  MiUer^  the  testator  in 
'the  pleadings  offhese  causes  mentioned^  has  in  and  by  his  said  mil,  directed 
'ihai  the  said  divelKng-lhouse  and  the  said  Talooje  caf led  JajfporefMnd  the  said 
garden  at  Pykeparrah  shall  he  appropriated  to  certain  religious  purposes  in 
the  said  will  particularly  specified^  we  have  therefore  abstained  frobi 
'•jiRopEEpiNG  TO  A  OivismN' THEt^EOP,  and  Immbfysftbfnitt^jiame  to  (hie 
^  ffimarable  Court  for  i(s  directions  therenpon.'* 

On  the  10th  of  April,  1818,  the  caase  came  on  .for  further  directions  on 
the  return  of  the  commission  of  partition.  The  Court  tl^en  decreed  '^  that 
the  partition  of  the  messuages^  tenements^  landsy  Jieriditaments  and  premises 

*  eii  made  by  the  return  and  ^fihedule  to  the  sai4  vonmitsh^  ^/pariifipn  be  firm 

'  dft'd  effectual  for  fver.*' 


The  decree  condiides,  ^^' And  it  is  also  further  declared  an^^ereed,  t^t 
^  '  the  parties  to  these  suit$^  CdfiipkiinafUs  and  DefsmdmktSj  ab«'B^7Itled  to 

^^^l^li  MANAGEfifllKT  OF  THE  PltlStti8BS'llEQtJEATflBI».TOi!rHS7VAJ|fIrLY  IDpL 

yV^  '  |IY   THfe'  SAlp    GOCpLCflUNDEB   MlTTEE^  DECEABEP^  l^f^SfiVM^CT  {^f-  THE 

^  '>iiHil' AND  ibuiltAtXON   OF   SUCR   MA»P^A6EBlENT'iACCfeJIMN(NO,  TO  jrp£  RES- 

)^B^;iVE  SHAKES  ANt)   PROPOtfTtONS*  tK  iWlHCfl  «HRir:AEB^.BKPrirJ|.ED)TO 

^'^V&]k^6^Hkli>tt^)ittsEs  op^^tticit  THE  SAi0*6ccn>Lorai)2fi))s»/Mia'Tiat(fei^^ 
€SX2Btf'Ai7^  p^£ri^3ED/'  ^  A«d  %tfaer  H  waB;re£eiv^  tA;tb9.J4M^r 


J 


to  enquire  and  report,  "  What  will  be  the  best  mode  of  the  said  Can^ 
pJainants  and  Defendants  holding  the  management  of  the  said  idol  and  the 
said  premises  appropriated  as  aforesaid  ¥on  the  expenses  of  the  wob«* 
SHIP  OF  THE  BAID  IDOL,  reference  being  had  to  the  period  during  whicA  ^ 
the  said  parties  have  already  held  adverse  possession  and  management  thereof ^'^ 

The  Master  made  his  report,  which  on  the  1st  of  July,  1819,  was  confirm* 
ed,  and  on  the  }lth  of  August,  1819,  the  causes  (for  there  was  cause  and 
cross  cause)  coming  on  for  fiurther  directions  upon  this  report,  the  Court  • 
decreed,  ''That  Nubkissen  Mitter^  Gopeemohun  Mitter^  and  KissenkoMnt . 
Mittery  do  and  shall  hold  possession  of  the  said  idol  called  Muddunmohun-jee, 
and  the  possession  and  management  of  the  premises  appropriated  thereto, 
fi'om  the  \st  day  of  Bysaack  in  the  Bengal  year  1226,  until  the  \st  day  of 
JSysaacky  which  will  be  in  the  Bengal  year  1231 ;  and  it  is  fur  I  tier  ordered  ^ 
and  decreed^  that  Hurloll  Mitter,  Russickloll  Mitter^  ShamJoU  Mitter^  a^d 
RamloU  Mitter,  do  and  shall  hold  possession  of  the  said  idol  called  Muddun^ 
fnohun-jeCy  and  the  management  and  possession  of  the  premises  appropriated 
thereto,  from  the  \st  day  of  Bysaack  which  will  be  in  the  Bengal  year  \%Zl^ 
vntil  the  \st  day  of  Bysaack  which  will  be  in  the  Bengal  year  1237  ;  and  it 
is  further  ordered  and  decreed  that  Hurrishchunder  Mitter  and  liajchunder 
Mitter  do  and  shall  hold  possession  of  the  said  idol  coiled  Muddunmohun-je^' 
and  the  management  and  possession  of  the  premises  appropriated  thereto  from* 
the  said  \st  day  of  Bysaack  1237,  until  the  \st  day  of  Bysaack  1239,  and: 
that  from  and  after  this  last  mentioned  period  the  said  Nubkissen  Mitler^ 
fSropeemohun  Mitter ,  and  Kissenkaunt  Mitter  shall  hold  possession  of  the 
said  idol  and  the  management  and  possession  cf  the  said  premises  apprapri^ 
ated  tlieretofor  a  period  of  five  years^  and  t/uit  Hurloll  Mitter,  Mussickloll 
Mitter,  Shamtoll  Mitter,  and  RamloU  Mitter,  shall  hold  such  possession  and 
management  for  a  period  of  six  years  and  Hurrishchufider  Mitter  and  Raj* 
0hund€9'  Milter  shall  hold  such  possession  and  management  for  a  period  qf- 
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Jim  years;  and  it  is  further  ordered  that  the  said  parties^  Complainants  and 
Defendants^   and  their  heirs^  shall  continue  in  the  possession  and  management 
of  the  said  idol  and  Talook  in  the  order  afid  succession  herein  before  specified 
and  decreed  until  the  further  order  of  this  honorable  Court.'' 

Goculchunder^  as  we  have  seen,  had  three  sons,  viz.  Rammohun,  Jutr^ 
gomohun,  and  Goumwhun.  The  sons  of  Gourmohun  (the  youngest  of 
Goculchunders  sons.)  had  possessed  themselves  of-  this  idol  and  the  pre- 
mises appropriated  thereto  for  three  years.  The  principle  then,  upon 
which  the  Court  proceeded  was  this,  that  the  sons  of  Rammohun^  the  eld- 
est brother,  should  have  the  first  turn  of  possession  of  this  idol,  &c.  for 
five  years  corresponding  with  i\ie\vfive  annas  share  of  Goculchunders  es« 
tate,  that  the  sons  of  Juggomohun^  the  second  brother,  should  huve  the 
second  turn  of  this  idol,  &c.  for  six  years  corresponding  with  their  57:1; 
annas  share  of  Goculchunders  estate,  and  that  the  sons  of  Gourmohun^  tlie 
third  brother  should  have  the  third  turn  of  the  idol,  &c.  for  five  years  cor- 
responding with  their  five  annas  share  of  Goculchunders  estate ;  but  that 
these  last,  having  had  three  years  possession  should  not  have  the  other  two, 
to  complete  their  five,  years  until  after  the  others  should  have  had  their 
tarns.  From  the  expiration  of  these  two  years,  the  sons  of  Rammohun 
were  to  begin  again  and  the  parties  to  proceed  in  their  order  according  to 
the  seniority  of  their  fathers,  and.  in  point  of  time,  according  to  the  shares 
they  were  left  by  Goculchunder's  will. 

'  The  period  of  possession,  to  which  the  sons  of  Rammohun  were  entit- 
led having  expired,  they,  as  they  alleged,  gave  up  all  the  property  \Ahicb 
had  been  appropriated  to  the  idol,  together  with  the  idol  itself,  to  the  sons 
olJuggomohun.  This  gave  rise  to  a  motion  in  Court,  in  August,  1824* 
The  question  was,  what  part  of  the  house  mentioned  by  the  testator,  was 
devoted  to  the  i^^lol,  or  whether  his  (the  testator's)  descendaots  had  a  right 
to  use  it  as  a  habitation.    I  need  not  be  more  particular  as  to  this  collateral 
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dispute.  It  is  enough  to  say  that  all  parties  were  agreed  as  to  the  main 
point,  anil  that  the  testator's  right  to  appropriate  that  part  of  his  property 
which  he  had  appropriated  to  the  idol's  use,  never  was  questioned.  The 
only  doubt  was  concerning  the  testator's  intention,  and  the  constructiou 
which  had  been  put  upon  his  will  by  the  Court.  It  may  be  said  to  have 
been  admitted  that  all  the  adjuncts  intended  by  the  testator,  should  con« 
tinue  to  be  attached  to  the  idolf 

The  following  c^use,  which  grew  out  of  the  will  of  JZadhakaunt  Chutto^  / 
padhya  was  decided  in  the  Supreme  Court  on  the  22d  of  November,  1810. 
The  parties  were  Ramdoolal  Sircar  and  Choitonchurn  Set,  complainants, 
against  Sree  Mootee  Sonah  Dabee^  Sree  Mootee  Joymonee  DaheCy  Issenchun^ 
der  Bundopad/iya^  and  Sree  Mootee  Gouree  Dabee  (^his  wife)  and  Gung^fuih'^ 
rain  Bundopadhyay  defendants. 

The  bill  was  filed  by  the  complainants  for  the  purpose  of  relieving  them-       -/, 
selves  from  the  burden  of  the  execution  of  Radhqkauni* s  will;  and  they 
having  fully  accounted  before  the  Master,  were  ordered  to  be  so  relieye([| 
according  to  the  prayer  of  their  bill. 

J^adhakaunl^s  will  was  as  follows : — > 

"  Sree  Sree  Hurie. 
*^  Sreedhur  and  Seeb  Doorga. 

*'  Sreejoot  Ramdoolal  Sircar  and  Sreejoot  Choitonchurn  Set. 
^*  Sree  Radhakaunt  Chuttopadhya  makes  this  Will.  I 

"  My  property  remains  the  three  Bamagore  Sree  Sree  Ishumrsi    My  Ta^ 
koors,  constant  fixed,  expense  will  be  defrayed  out  of  the  interest,  and  you 
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Will  perform  the  Ishwur  Ootsub  and  other  rites  and  DolJattra,  m  a  miit* 
^  ^ble  manner  with  the  remainder.  You  will  defray  the  expence  of  the  fa- 
mily out  of  the  interest.  My  daughter,  Sree  Mootee  Gouree,  will  live  in  the 
family-  My  daughter's  son  Sreejoot  Gunganarain  Bundopadhya  will  receive 
sicca  (10,000)  ten  thousand  rupees  on  becoming  of  age,  and  my  elder 
JBra/iminee*  the  interest  on  (3000)  three  thousand  rupees,  and  apply  it  to  her 
use.  The  younger  Brahminee  will  receive  the  interest  on  (3000)  three  thou- 
sand rupees  and  apply  it  to  her  use.  They  shall  receive  interest  at  the 
rate  of  (8)  eight  rupees;  they  shall  not  receive  cash.  And  should  the  two 
Brahminees  cause  the  PooranSj  &c.  to  be  read,  about  (1000)  one  thou« 
sand  rupees,  as  is  proper. 

"  Ishwur  Sreedhurs  constant  worship,  more  or  less  monthly,  (2)  twa  m* 
xj(         pees  of  the  three  Ishwur  Seebs ;  more  or  less  (10)  ten  rupees,  including  re* 
jpairs  monthly. 

*^  Sreejoot,  the  grandson  of  my  spiritual  guide,  shall  receive  (6)  six  rupees 
per  month,  and  on  becoming  of  age  shall  receive  (600)  six  hundred  rupees; 
on  Mother  Thakoorannee  dying,  you  will  give  (200)  two  hundred  rupees  at 
her  Sraddha.    To  Sree  Radhabulluhh  Chutto,  you  will  giveX4)  four  rupees 
per  month.   Sreejoot  Bissonath  Nyaj/apunchanun  shall  receive  (7)  seven 
^peesper  month,  and  my  sister's  daughter  Sree  Unnopoorna,  shsU  receive 
j(4)  four  rupees  per  month;  besides  which,  if  she  goes  to  Ishwur  Cassi  or 
performs  any  pious  acts,  you  will  give  (700)  seven  hundred  rupees ;  you 
'Will  give  Sreejoot  Prancrishna  TurcalunJcar  sicca  (6)  six  rupees  per  month. 
You  will  give  to  the  younger   t/wwopooraa,  the  daughter  of  my  sister  (1) 
one  rupee  per  month.     You  will  give  to  Sree  Obhoya  sicca  (4)  four  rupees 
per  month,  and  (50)  fifty  rupees  nett.    You  will  giveUOO)  one  hundred  ru- 
pees at  the  Sraddha  of  Sree  Ramniddhee  Sircar's  mother.    And  my  four 
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li6uses  at  Calcutta,  the  Ishvmr  temple  ait  Barnagorty  the  Belessur  tank,  aH 
these  remain  m^ Sree  Sree  Ishwur  Sreedhur's.  My  ^on-\ik-\?iyi Sree  Ishanckun* 
der  Bundopadhya  will  take  care  (of  the  same.)  My  daughter's  son  Sreejoot 
Gunganarain  Bundopadhya  shall  receive  all  on  becoming  of  age,  and  you 
-will  pay  to  my  sister's  sons,  Sreejoot  Juggomohun  and  Sreejoot  Goluckchnn-^ 
der  Bundo  sicca  (16)  sixeen  rupees  per  month,  and  to  Sreejoot  Ramchunder 
Roy  sicca  (3)  three  rupees  per  month,  and  sicca  (200)  two  hundred  rupees 
annually  for  my  late  Thakoor  and  Thakooranees  Sraddha  which  will  takfe 
place,  and  you  will  give  Sreejoot  Rammohun  Gungopadhya  sicca  one  hun- 
dred rupees. 

To  Kahulram  Moonshee,     #      , .  •  .^      « •  #  •      Sa.  Rs.  100 

Gooroodoss^       •      ...•     ..•»...      ••       10 

At  Sraddha^     •••#       ••••       •••.      ■•••      #•••   2000 

Sree  Gooroo  Det^  ....     ....     •  •  •  • , ,     200 

"  A  true  Translation  of  the  annexed  paper,  T.  T.  October,  1815. 

W.  C.  BLAQUIERE/'^ 

This  will  was  established,  and  ordered  to  be  carried  into  effect.  I  shall 
give  the  words  of  the  decree  as  it  relates  to  the  parts  which  made  provi-* 
sion  for  religious  purposes. 

"  It  is  further  ordered  and  declared  that  Sree  MooteeSonah  Dabee'^^^nd 
Sree  Moot  ee  Joy  monee  Babee,  areentitled  under  the  said  will,  of  the  said  tes- 
tator Radhakaunt  Chatterjee  to  the  sum  of  sicca  rupees  one  thousand  to  defray 
therewith  the  costs  and  charges  of  reading  the  Poorans,  &c.  as  mentioned  ia 
the  said  will,  and  it  is  further  declared  that  the  bequests  or  legacies  of  two 
rupees  monthly  for  Ishwur  Sreedhur's  constant  worship  is  a  valid  bequest; 
and  also  that  the  bequest  of  ten  rupees  more  or  less  monthly  for  the  constant 

f  These  are  tiie  two  BrrnhmiMtif  his  wiycfi  ia  tbt  will  mcBtioBed* 


4 


V 


/ 


■-^f. 


831  OF  WTLLS. 

worship  ofSree  Ishwur  Shihs  includhig  repairs  is  A  valid  bequest  under 
the  said  will  of  the  said  testator.'^ 

"  And  it  is  further  declared,  that  the  said  legacy  in  the  said  will,  where- 
by the  said  testator  bequeaths  two  hundred  rupees  for  the  Sraddha  of  the 
said  testator  s  mother  Takoorannee,  is  also  a  valid  bequest  and  ought 
TO  BE  carried  INTO  EFFECT  out  of  the  Said  testator's  persoiHil  estate y  piir-^ 
suant  to  t/ie  said  will'\ 

**  And  it  is  further  declared,  that  thQ  said  testator's  sister's  daughter  Sr^e 
tJ^nnopoorna  is  entitled  under  the  said  will  of  the  said  testator  Radhakaunt 
Chatterjee  to  receive  four  rupees  per  month  out  of  the  testator's  personal 
estate,  and  that  if  she  goes  to  Ishwur  Cassi^    or  performs  any  pi qus 

^CTS,    SHE    IS    ALSO    ENTITLED  TO  RECEIVE  THE  FURTHER  SUM  OF  SEVEN 

•.  .  -  .  . 

HUNDRED  RUPEEsybr  the  expenses  thereof  as  mentiofied  in  tliesaidtestatqrs 
9aid  wilV\ 

■  "  And  it  is  further  declared,  that  the  legacy  whereby  the  said  testator 
bequeaths  the  sum  of  one  hundred  rupees  for  the  sraddha  of  Sree  Ram^ 
piddhee  Sircars  mother  to  be  paid  out  of  the  said  testator  s  personal  estate^  IS 

A  VALID  BEQUEST  AND  OUGHT  TO  BE  CARRIED  II<}TO  EFFECTt' 


» 


"  And  it  is  further  declared,  that  the  legacy  in  the  said  will  whereby  the 
said  testator  bequeaths  two  hundred  sicca  rupees  annually  to  he  paid  out  of 
the  said  testators  personal  estate  for  the  said  testator's  late  Takqor 

AND  TaKOORANNEE's    SRADDHA,    IS    A  VALID  BEQUEST  AND  OUQHT  TO  Bfi 

PARRIED  INTO  EFFECT  pursuant  to  the  siaid  testators  said  will.'^ 

''  And  it  is  further  declared,  that  the  said  legacy  contained  in  the  said 
will  whereby  the  said  testator  bequeaths  two  thousand  rupees  for  his 
OWN  sraddha  to  be  paid  out  of  the  said  testator  s  personal  estate^  is  A  VA*; 

PD  BEQUEST  AND  OVG0T  TO  BE  CARRIED  INTO  EFFECT*'^, 


/ 


K 
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The  will  was  completely  established  as  to  all  its  provisions,  but  I  have 
given  the  above  extracts  from  the  decree  for  the  purpose  of  shosving  that  '^ 

the  Court  most  fully  recognizes  the  right  of  a  Hindoo  to  make  provision 
by  his  will  for  the  performance  of  religious  ceremonies,  and  the  mainte- 
nance of  his  family  idols. 

On  the  Cth  of  December,  1814,  a  cause  between  ttadhahulluhh  Tagore^ 
complainant,  against  Gopeemohun  Tagore^  and  thirteen  other  defendants 
was  decided  by  the  Supreme  Court.      The  complainant  prayed  for  an  ac- 
count and  partition  of  an  estate,  to  which  he  alleged  he  was  jointly  entitled 
with  the  defendants.     His  claim  was  derived  from  JoyS-am  Tagore  the 
common  ancestor  of  all  the  parties  to  this  suit.     It  was  stated  in  the  bill 
that  Joyram  had  left  property  which  had  been  greatly  increased  by  his 
descendants  in  succession,  that  no  partition  of  it  had  ever  been  made,  and 
that  the  defendants  or  those  whose  representatives  they  were,  had  always 
been  in  the  management  and  possession  of  the  property.    The  defendants 
admitted  that,  as  they  had  heard,  Joyram  Tagore  might  have  been  pos- 
sessed of  personal  property,  and  that  he  died  as  they  believed  in  the  year 
17(52,  but  that  before  his  death  he  had,  at  the  capture  of  Calcutta,  lost  all 
his  property  except  the  sum  "  of  thirteen  thousand  current  rupees,  which 
he  left  in  the  hands  of  his  sons,  with  directions  that  the  proceeds  thereof 
should  be  applied  to  the  support  and  worship  of  his  family  \iyoi.Sree        ^^ 
Sree  Radhakaunt-jee.''  The  defendants  believed  such  proceeds  had  been  so 
applied  from  that  time  to  the  present.     The  complainant's  bill  was  dis- 
missed.  In  this  case  there  w  is  not  a  will,  but  the  Court  by  dismissing  the 
bill  seems  to  have  admitted  the  right  of  a  Hindoo;  to  apply  the  whole  of  his 
property  to  religious  purposes.     It  will  be  observed  that  this  was  personal 
property,  and  acquired  by  Joyram  liijU'^elf;  besides,  tlie  acquiescence  of 
his  sons  in  this  disposal,  may  f  lirly  b(*  inferred.     The  parties  were  all 

descendants  (grandsons,  or  great  gnmdsous)  of  Joyram. 

•  •  • 

If  every  thing  be  considered,  I  think  the  most  important  decision  of  the 
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Supreme  Court  on  the  subject  of  Wills,  arose  out  of  the  four  following  tes« 
tamentary  papers  which  were  left  by  Nemychurn  Mudick. 

I 
.  **  Sree  Sree  Ramjee  Soronong.  | 

•'To  Sreejoot  Ramgopaul  Mullick,  my  eldest  son,  and  Sreejoot  /2am- i 
ruttan  3Iullick,  my  middle  son,  greeting  with  benedictions. 


I 


♦*  1  Sree  Nemychurn  Mullick  make  this  will. 


♦«  I  make  this  Will  in  the  names  of  you  two  in  my  life  time  and  senses, 
find  of  my  own  free  wilK 

•'  After  my  decease,  from  my  estate,  you  two,  and  my  third  son  Sreejoot 
Ramtonoo  Mullick,  and  my  fourth  son  Sreejoot  Ramconaye  Mullick^  and 
my  fifth  son  Sreejoot  Rammohun  Mullick j  and  my  sixth  son  Sree  Heeraloll 
JHulUcky  and  my  seventh  son  Sreejoot  Soroopchunder  Mullick,  and  my 
youngest  son  Sreejoot  Moteeloll  Mullick,  these  eight  persons  shall  rcceivQ 
each  sicca  (3,00,000)  three  lacks  of  rupees. 

^*  The  money  which  you  two  have  taken  for  to  trade  with,  and  whj^t  yot; 
will  take,  you  will  return  to  the  estate  with  interest,  and  the  money  which 
those  six  have  taken  for  to  trade  with,  and  what  they  will  take,  they  wilj 
return  to  the  estate,  with  interest* 

^*  The  gold  and  silver  ornaments  and  plates,  and  ornaments  set  with  pre- 
cious stones,  and  clothes  and  apparel  which  I  have  given  to  fhe  eight  sons 
respectively,  and  what  I  have  giv^n  to  their  wives,  sons,  and  daughters, 
und  what  I  shall  give,  have  no  concern  with  the  estate,  and  will  belong 
to  these  eight  pfsrsons  respectivelv,  no  one  ^ill  have  any  concern  witU 
fo^other. 
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^*  Beside?  this,  whatever  estate  shall  remain  consisting  of  houses,  ground, 
talooks,  cash,  Company's  paper,  bonds  of  individuals,  sums  due  by  in?- 
dividuals,  apparel,  gold  and  silver  plates,  effects,  and  jewels,  &c.  will 
remain  under  the  charge  of  you  tivo;  you  two  are  the  managers  thereof  • 
you  two  will  discharge  my  debts  out  of  that  remaining  estate,  and  will  re- 
alize what  is  due  to  the  estate,  and  from  that  estate  perform  my  obsequies, 
and  those  of  my  wife,  and  constantly  perform  religious  acts  in  a  suitable 
manner.  Whenever  you  perform  any  religious  or  other  act,  you  two  bro- 
thers will  inform  the  other  six  brothers,  and  if  they  acquiesce  in  jout  opi- 
nions, you  eight  brothers  will  perform  the  act  collectively,  otherwise  what-", 
ever  you  two  j^rothers  think  proper,  you  will  do,  and  should  atny  oi^msei 
objections,  it  is  inadmissible^ 

**To  this  purport  I  execute  this  Will,  the  24th  Maugh,  the  year  1213/* 

Two  witnesses'  "names  subscribed. 

*^  fSree  Sree  Ttamjee. 


-  / 


'•To  Sreejoot  Ramgopaut Mullick^  my  eldest  son,  and  Sreejoot  Ramtuf^ 
ton  Mallicli,  my  middle  son,  with  benedictions.  I  Sre^  Nemychum  MuU 
lick,  make  this  written  order.' 

"  I  have  made  a  jvill  on  this  day*s  date  in  your  two  names,  I  therefore 
direct  you,  I  write  the  particulars  of  what  is  to  be  done  put  of  the  reimin* 
dei'  of  my  estate^  which  will  remain  untfer  your  charge* 

m 

^*  1st.  It  is  my  desire  to  perform  some  work  atSree  Sree  Brindabun  and 
Sree  Sree  Juggernaut^  and  to  make  a  ^Aaii*  on  the  bank^  the  Ganges^  and 
to  cause  the  Srimol  Bhaghut^  the  Sree  Mahabharut^  the  Valmikee  Pooran, 
and  C/ioytunya  Mungul  to-be  chanted,  should  good  or  harm' happeiP to 
me  before  the  completion  of  aB  these,  you  will  aftw  my  decease  perfonti 
all  the^e  acts,  an4' defray  the  expense  thereof  fi'om  the  residue  of  my  estc^ 
which  reniains  iti  your  charge.  .        i 

"        Qq 


y 


A 


y 
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**  The  cash  which  stands  in  my  accounts  for  the  worship  of  Sree  Sree  Jur^ 
gunnath  Deb-jee^tMaheshy  and  for  the  worsliip  of  Sree  Sree  Radkabullubk'- 
jee  at  Bullubpore^  and  for  the  worship  of  Sree  Sree  Crishna  Roy-jee  at 
CanchraparUf  in  the  names  of  these  deities  respectively,  will  remain  under 
the  charge  of  you  two,  and  you  will  after  my  decease  defray  the  expenses 
of  the  monthly  worship  of  the  deities  from  the  interest  thereof  in  the  man* 
ner  I  am  paying  it. 

•«  The  money  given  by  mother  for  the  purpose  of  making  a  bower  at  Sree 
Sree  Brindabun^  stands  in  my  accounts,  and  it  is  my  wish  to  cause  the  said 
bower  to  be  made  by  myself.  Should  I  die  before  the  completion  of  it,  the 
said  money  will  remain  under  your  charge,  and  you  will  cause  the  bower 
to  be  made, 

**  It  is  my  wish  to  make  a  temple  for  the  Sree  Sree  Maha  Probhoo-jee  at 
Ombica;  should  I  die  before  the  completion  of  this,  you  will  make  the 
temple  and  consecrate  it  from  the  residue  of  my  estate  which  remains  un* 
der  your  charge/' 


^^Sree  Sree  Ramjee. 


r^ 


<'To  Sreejoot  Ramgopaul  Mullick^  my  eldest  son,  and  Sreejoat  Ram-  :^ 
rutton  MuUickf  my  middle  sen,  with  benedictions.  c&i. 

^*  I  Sree  Nemychum  Mullick,  write  this  Hookoomnama  (written  order.) 

« 

«  I  have  made  a  Will  on  this  day's  date  in  your  two  names,  I  therefore 
direct  you.  A  dwelling-house  measuring  13  cottahs  altogether,  has  beea 
formed  at  Calcutta  from  the  private  dwelling-house  of  the  late  Sookmag 
Mullick  J  measuring  10  cottahs,  and  the  dwelling-house  of  Nirmul  Raur^ 
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Measuring  3  cottahs,  which  dwelling  house,  I  give  (have  given)  for  my 
'youngest  daughter  to  reside  in,  but  neither  she  or  her  children  have  the 
light  to  dispose  of  the  same  by  sale  or  gift. 

•*  My  youngest  daughter  will  receive  (10,000)  ten  thousand  sicca  rupeei 
from  the  residue  of  my  estate,  which  remains  under  your  charge  after  my 
decease,  but  this  money  will  remain  under  your  charge.  The  annual  in- 
terest on  this  sum  at  eight  per  cent,  amounts  to  (800)  eight  hundred  3icca 
jupees,  from  which  you  will  pay  the  monthly  expenses  of  my  youngMt 
daughter  as  I  now  pay  them. 

•    ^*  What  remains  after  paying  this^  fpill  be  applied  to  other  expenses,     » 

**  As  long  as  ray  daughter  is  living  you  will  pay  her  the  interest  only  ja 
'this  manner,  and  sh?  t;vi11  reside  in  the  dwelling-house,  and  if  she  has  no 
male  offspring  living  at  the  time  of  her  decease,  the  principal^  interest,  and 
4welling-house,  will  belong  to  my  estate;  should  there  remain  male  off-- 
springs  they  will  live  in  the  house  and  receive  the  interest,  in  the  saime 
inanner.  The  year  1213,  date  24th  Maugh.^ 


f*  Sree  Sree  Mamjefi. 

^'  To  Sreejoot  Ramgopaul  Mullick^  my  eldest  son,  and  Sreefoot  Ramr  ^ 
jruiton  jSfullick,  my  middle  sop^  with  benedictions, 

^*  I  Sree  Nemychum  Mullick  give  these  written  directions.  J 

''  1  have  made  a^  Will  on  this  day's  date  in  your  two  names.     I  therefore 
give  you  directions. 


l[  My  eldppt  daughter  will  receive  (10,000)  te^i  ^ou^and  sicca  rup^ 

Q)2 
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4rom  the  residue  of  my  estate  which  remains  under  your  charge  after  my 
decease,  but  this  money  will  remain  under  your  charge.  The  ammal  in- 
terest on  this  sum  at  eight  per  cent  amounts  to  (800;  eight  hundred  sicc^ 
rupees,  from  which  you  will  pay  the  monthly  expenses  of  my  eldest  daugh- 
ter, as  I  now  pay  them,  what  remains  after  pajfing  this,  will  be  ap[^ed  to 
ipther  expenses. 

'  ^*  As  long  as  my  daughter  is  living,  you  will  pay  her  the  interest  only  im 
4his  maQner,  and  if  she  leaves  no  male  offspring  at  the  time  of  her  decease^ 
the  principal  and  interest  will  belong  to  my  estate. 

<'  If  she  leave  male  oflTspring,  they  will  receive  the  interest  in  the  same 
manner. 

"  The  24th  Mangh,  1213.'^ 


Nemychum  Mullick  left  eight  sons,  who  had  all  attained  their  full  age 
4it  the  time  of  his  death-  His  property  was  to  a  very  large  amount  in 
value.  He  died  on  the  night  of  the  24th  of  October,  1807,  and  on  the 
26th  of  the  same  month  the  six  younger,  filed  their  bill  against  the  two 
elder,  brothers.  This  bill  ws^  amended  on  the  14th  of  December  fol- 
lowing. 

The  parties  were  Ramtonoo  Mullicky  Ramcanaye  Mullicky  Rammo/itm 
Mullickj  Hecraloll  Mullick,  Soroopchunder  Mullick,  and  3toteeloll  Mul- 
lick,  complainants,  and  Ramgopaul  Mullick,  and  Ramrutton  Mullick,  de^ 
^ndant^. 

On  the  Utb  of  July,  1808,  the  Court  decreed  as  follows;  "This  Court 

^doih  think  fit  to  order  and  decree  and  it  is  accordingly  decreed. and  de« 

/  clared  that  9Y  the  Hindoo  Vaw  Nehtchurn  Mvllick,  deceaseDi^ 
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\ 

fV   THE   PLEADINOB  09  THIS  CAVSB  MENTIONED,  MIGHT  AND  COULD,  Dia- 
POSE  BY  WILL,  OF  ALL  HIS  PROPERTY,  AS  WELL  MOVABLE  AS  IMMOVABLE, 

AND  AS  WELL  ANCESTORIAL  AS  OTHERWISE.  And  that  the  Said  Nemy^ 
churn  Mullicky  deceased^  didy  in  his  life  time,  duly  make  and  publish  the  four 
testamentary  papers  exhibited  in  this  cause,  as  and  for  his  last  will.  And 
it  is  further  decreed  and  declared  that  the  residue  of  the  estate  of  the  said 
^emychum  Mullick,  deceased,  after  the  payment  of  the  debts  of  the  said 
Nemychurn  Mullicky  and  subject  to  the  payment  of  the  several  legacies 
directed  to  be  paidj  and  to  the  performance  of  the  several  acts  and  cerema^^ 
nies  directed  to  be  performed  in  the  said  will  and  testamentary  papers  of  th$ 
said  Nemychurn  Mullicky  deceased,  and  exhibited  in  this  causey  is  #oinv 

4ND   UNDIVIDED   FAMILY   PROPERTY   ACCORt>INO   TO   THE  HiNDOO  LAW}, 

and  that  the  Complainants  and  Defendants,  the  eight  sons  and  co-heirs  4iftA^ 
said  Nemychurn  Mullicky  deceasedy  are  entitled  to  the  same.  And  it  is  fur* 
ther  decreed  and  declared,  that  the  Defendants  Ramgopaul  Mullick,  and 
Ramrutton  Mullick  are  entitledy  under  the  said  will  of  the  said  Nemyckwn 
Mullick,  to  the  management  of  the  said  joint  and  undivided  family  pro^ 
perty.*^ 

The  testator  died  possessed  of  great  wealth ;  and  a  considerable  part 
of  it,  as  wdl  movable  as  immovflble,  was  ancestorial.  Yet  from  the  natmrf 
of  this  decree  I  cannot  discover  the  necessity  of  making  a  declaration 
respecting  the  testator's  right  to  dispose  by  will  of  all  sorts  of  property, 
for  the  result  was  certainly  what  it  would  have  been,  if  such  a  right  ha4 
been  denied. 

It  will  be  observed  that  Ramgopaul  Mullicky  and  Ramrutton  Mullicky 
the  defendants,  were  declared  entitled  to  the  management  of  the  joint  and 
undivided  family  property  under  Nemychurn  Mullick's  will,  which  is 
scarcely  consistent  with  a  declaration  that  the  residue  of  the  estate  wai 
joint  and  undivided  family  property  according  to  the  Hindoo  lavv,  and 


/ 


i42  OF  WILLS. 

ihaf  the  eight  sons  and  co-heirs  were  entitled  to  the  same.  I  must  ob-^ 
serve  however,  that  at  this  time,  the  Complainants  had  not  prayed  for  a 
partition,  that  the  temporary  management  of  the  Defendants  might  have 
been  intended  ;  or,  if  permanent,  that  it  was  to  be  confined  to  that  part  of 
the  estate  which  was  applicable  to  religious  purposes. 

Upon  a  reference  to  the  testamentary  papers,  it  will  appear  what  those 
purposes  were,  and  it  may  here  be  observed,  that  a  very  large  sum  of  mo*» 
liey  was  required  for  their  completion.  Yet  the  Court  did  not  think  it* 
gelf  at  liberty  to  restrain  the  expense,  or  to  interfere,  respecting  them, 
with  the  disposition  which  the  testator  had  thought  proper  to  make.  It 
was  referred  to  the  Master  to  take  an  account  of  the  whole  of  the  property 
which  Nemyehum  Mullickj  had  died  possessed  of,  or  entitled  to. 

^*  And  it  was  further  ordered  and  decreed,  that  the  said  Master  do  also 
enquire  and  report  to  this  Court  what  sum  will  be  requisite  for  tlie  per-- 
farniance  and  execution  in  a  suitable  manner  q/  the  several  acts,  wor^s, 
AND  CEREMONIES  directed  by  the  said  will  and  testamentary  papers  qf  the 
said  Nemychum  Mullicky  deceased,  to  be  performed  and  executed^  distin* 
guishing  between  those  cetemonies  which  by  the  £(iNpoo  law  are  tp  be 
fprformed  once^  and  those  which  are  to  be  performed  periodically. '\ 


Prom  this  decree  Ramgopaul  j^nd  Ramrutton,  the  defendants,  appealed 
tQ  the  King  ii^  Councjl. 

The  first  bill,  as  it  was  amended,  stated  that  the  complainants  had  all 
attained  their  full  age  according  to  the  JE[indoq  l'4w,  and  that  the  parties 
to  the  snit  were  the  only  children  qf  the  testator,  except  two  daughters 
who  had  been  married  in  his  life  time  and  had  therefore  no  claim  upon 
Jiis  estate.  That  the  eight  brothers  had  been,  and  continued  to  be,  a  joint 
md  imdivided  Hindoo  family.    That  the  whole  or  the  greatest  part  of  th/i 
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n^vable  and  immovable  property  of  which  the  testator  died  seized  or  possess-^ 
ed,  was  either  inherited  by  him  from  his  ancestors  or  grew  out  of  such  an* 
cestorial  property ;  and  that  all  the  parties^  Complainants  and  Defendants^ 
were  entitled  to  the  joint  and  undivided  ownership  of  the  said  property. 
The  bill  goes  on  to  state  that  Neniy churn  Mullick^  executed  a  writing 
purporting  to  be  a  will  by  which  he  gave  to  the  complainants  a  small  part 
of  his  property,  yar  less  than  their  proportion  of  the  ancestorial property  ;  . 
and  gave  the  residue  without  distinguishing  betiveen  the  ancestorial  and  self* 
acquired^  to  the  Defendants^  and  that  such  a  disposal  so  far  as  it  re* 
LATES  TO  ANCESTORIAL  PROPERTY  IS  INVALID  ;  and  that  tJic  Complain* 
ants  are  equally  entitled  with  the  Defendants  to  tlie  immediate  possession  and 
enjoyment  of  the  said  ancestorial  property.  An  account  and  an  injunctioa 
against  waste  are  prayed  by  the  bill. 

By  a  further  amended  bill  filed  the  14th  of  December,  1807,  the  Com-' 
plainants  state  that  having  had  an  opportunity  of  getting  further  insight 
into  the  testamentary  papers  left  by  their  father,  they  find  they  were  mid-  ' 
taken  in  the  construction  which  they  had  put  upon  the  said  papers,  and  that 
the  testator  in  truth  gave,  and  proposed  to  give  to  each  of  his  eight  sons 
the  sum  of  three  lakhs  of  rupees^  and  that  upon  a  just  and  true  construction  of 
the  will,  there  is  no  intention  to  dispose  of  nwc^^/oria/ property,  but  that 
the  will  relates  to  property  acquired  by  the  testator  himself  and  that  out  of    ' 
such  property  there  is  nothing  given  to  the  defendants  beyond  the  sum  of 
three  lak/is  of  rupees  each^  and  that  the  residue  after  satisfying  legacies  and 
supplying  the  sums  directed  by  the  testator  to  be  expended,  is  a  fund  to  be 
equally  divided  among  all  the  brothers.  Complainants  and  Defendants. 

The  Defendants,  by  their  answer,  denied  that  the  whole  or  greatest  part  * 
of  the  movable  and  immovable  property,  of  which  Nemychurn  Mullick  died, 
seized  or  possessed,  was  ancestorial.    They  say  that  Nemychurn  and  his 
brother  Oourchum  continued  undivided  as  to  ancestorial  property,  to  the* 
year  1798,  when  a  partition  between  them  took  place,  and  that  during  the ' 


y 
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period  of  their  union,  regular  books  of  account  had  been  kept,  separate* 
and  distinct  from  the  accounts  of  their  own  several  acquisitions,  and  that 
all  the  money   received  by  Nemychnrn  out  of  the  ancesforial  proj>erty 
amounted  to  13,94,601  rupees  12  annas  and  3  pice,  and  no  more.    They 
then  set  forth  the  particulars  of  the  ancesforial  immovable  property  tnaking~ 
Plemychurns  share  thereof  to  amount  in  value  to  about   40,00&  rupees. 
ITiey  say  they  are  advised  and  believe  that  their  father  might  and  could 
di^ose  by  will  of  his  ancesforial  movable  property,  and  if  he  could  not 
have  disposed  of  his  ancesforial  immovable  property,  that  the  complainants 
ought  to  elect  between  their  claim  to  it,  and  the  legacies  bequeathed  to* 
them  by  Nemychnrns  will.      They  set  forth  the  testamentary  papers,  and 
they  say  that  the  money  received  by  iV^m^rAwrn  from  the  anc^^toria/^proper-' 
ty  is  subject  to  several  deductions,  viz.  paid  to  the  widow  of  Radhachum 
Mullick  in  satisfaction  of  his  claim  upoa  the  ancestorial  estate  55,000  mi- 
pees.    For  the  marriage  of  the  complainant.  Rammohun^  9628  rupees.     For 
the  marriage  of  Heeraloll^  9860  rupees.       For  the  marriage  of  Soroopchun^ 
iter  J  1022  rupees  6  annas  and  9  pice.       For  the  secomf  marriage  of  Ram^ 
gppauly  12, 1 80  rupees.    For  the  marriage  of  Mooleelaul^  the  two  several  sums 
of  11,600  rupees^       For  the  marriage  of  grand-daughters,  41.76  rupees^ 
For  the  marriage  of  a  grandson  by  his  youngest  daughter,  26,000  rupees  or 
thereabouts.     For  Nemychurns  own  performance  of  three  religious  cere* 
isonies  called  Porain^  45,000  rupees  or  thereabouts.     For  the  performance 
cxf  a  religious  ceremony  called  Gauuy  60,000  rupees.    For  the  perfortpance 
of  another  ceremony  called  Toolah  or  weighiug  himself  with  Goldmohurs 
and  other  expense  relating  thereto,  56,000  rupees.     For  family  exf  enses 

* 

disbursed  by  him  since  his  separation  from  Gt.urchuru^  250,000  ra|)eest 
They  then  say  they  are  advised  that  they  bav^e  a  right  to  deduct  these 
several  disbursements  fVom  the  sum  of  13,94^001  rupees  12  annas  and  3^ 
pice,  received  by  Nemychum  as  his  share  of  the  ancestorial  movable  pro^ertyv 
Tfaey  go  on  to  aay,  that  the  sum  o(t/iree  /a/?/i^  of  rupees  left  to  each  of 
%\^  CQmpliainants  wiU  greatly  e«.ce^.  what  they  vfould  be  entitied' to  M 


•  ■»     ^ 
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Iheir  shares  of  the  anee$iorial  estate,  and  that  they  are  ready  and  willing  to 
pay  to  each  of  them  his  three  lakhs  of  rupees  under  the  will  of  th^ir  hthet^ 

In  answer  to  the  last  amended  bill  of  complaint  the  defendants  say  thit 
Ik  disposition  by  will  is  available  to  alter  the  established  rule*of  descent 
anc^  succession  among  Hindoos.  They  deny  the  construction  put  by  thd 
complainants  upon  the  testator's  will,  and  insist  that  after  having  g^ven 
each  of  tbem  300,000  rupees,  it  was  his  intention  to  give  the  entire  residue 
without  distinguishing  between  ancestoriai  vand  self-aequired  property  to 
fhem,  (the  defendants)  for  the  purposes  stated  in  the  wilL  They  insist 
that  such  a  disposition  is  valid,  and  of  full  force  by  the  Hindoo  law ;  and 
that  the  complainants  are  not  entitled  jointly  wHh  the!  defendants,  or  at 
all,  to  the  possession,  eqJQyment,  use,  or  benefit  of  any  part  of  Nemfchumf, 
MuUielis  estate  except  th9  suqi  of  900^000  mpees  left  to  each  of  tbem  hf 
jthe  wiQ, 

The  decree  has  been  already  set  foith,  and  it  has  h6m  stated  that  thenar 
fras  an  appeal  firom  if  by  the  defendants  to  his  Majesty  in  Council.  ThfV 
result  of  this  appeal  may  be  best  known  from  a  supplemental  bill,  afteiw 
ivards  filed  by  the  complainants  and  the  answer  of  the  defendants  tbareto. 

The  bill  charges  that,  "  By  the  decree  pronouncj^d  by  this  honorabte 
Court  and  since  affirmed  on  appeal  hy  an  order  of  the  King  in  Council^  the 
said  eight  sons  of  the  said  Nemychum  3Iullick,  were  and  are  declared  entitledf 
to  the  residue  of  the  said  estate^  and  the  lenefit  of  which  said  decree  your 
orators  anff  oratrixes  humbly  submit  they  are  now  entitled  to  rec^ive^  aful  to 
have  such  residue  after  setting  aside  a  sufficient  sum  for  the  performance  of 
the  acts,  works  and  ceremonies  las  afpresaid,  ascertainedand allotted  and  divide 
gd  between  them  and  the  mid  defendants  in  eight  t^ual  shares  andpropor^ 
tionf  tq  be  held  by  them  in  severalty^^'  &c. 


y 


•  In  the  defendants'  answer  they  **  deny  that  they  gite  ont  or  pretend 
that  under  and  by  virtue  of  the  last  will  and  testament  of  the  said  Nemy^ 
chum  Mnllick,  they,  these  defendants,  have  a  right  to  detain  the  residue  ia 
their  hands  as  managers  of  the  said  estate  (if  any  such  residue  should  so 
remain)  sate  as  herein  before  is  mentioned ;  the  question  regarding  the  right 
to  such  residue  having ,  as  these  defendants  admits  been  decided  by  the  said 
ifrder  of  the  said  King  in  Council  in  the  said  bill  tnentioned'* 

The  first  bill  filed,  even  after  it  had  been  twice  amended,  wa^  certainljr 
not  adapted  to  the  case  of  the  complainants  ;  one  of  them  died,  and  thQ 
8uit  having  been  revived,  a  supplemental  bill  was  filed  on  the  19th  of  De* 
cember,  1821.      To  this  bill  the  parties  were  Ramtonoo  Mullick^  Ramko^ 

m 

naue  Mullick,  Rammohun  MuUickj  Soroopchunder  Mullick^  Mooteeloll 
Mullick^  Sree  Moolee  Conomoyee  Dossee,  widow  and  legal  representative 
of  Heeraloll  Mullick^  deceased,  and  Sree  Mootee  Joyomotiye  Dossee^  Sree 
Mootee  Opema  Dossee,  and  Sree  Mootee  Nobocomaree  JDossee^  infants  and  un* 
Buried  daughters  of  Heeraloll  Mullick,  by  Sree  Mootee  Cofiomoyee  Dossee^ 
iheir  mother  and  next  friend,  complainants,  against  Ramgopaul  Mullick^ 
and  Ramrutton  Mullick^  defendants. 

It  does  not  appear  to  me  that  the  daughters  of  jETe^rafo// were  necessary 
parties,  but  with  a  view  to  securing  for  them  their  father's  property  after 
the  death  of  their  mother,  it  may  have  been  thought  proper  to  bring  them 
before  the  Court. 

This  bill  set  forth  the  former  proceedings.  It  prayed  that  the  Defend*' 
anta  might  account  with  the  complainants  as  to  the  personal  estate  o^ 
Nemychum  Mullick,  and  that  a  just  and  fair  partition  might  be  made 
among  the  parties  of  his  real  estate,  after  the  deduction  of  a  sufficient 
sum,  for  the  purpose  of  carrying  all  the  testator's  directions  into  efiect. 

The  Master  had  been  directed  to  make  a  separate  report,  as  to  the 
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ikiVM  necessary  for  effecting  these  purposes,  and  on  the  9th  of  June,  1820;^ 

••  •  . 

he  reported,  that  the  sum  of  8,59,296  rupees^  11  annas^  and  6picef  was  ft^ 

quisite  for  the  performance  and  execution  of  tfie  several  acts,  works  and  cere* 

monies  in  a  suitable  manner  as  directed  by  the  said  toill  and  testamentary  pa* 

pers  to  be  performed  and  executed. 

To  this  report  all  parties  filed  exceptions.;  the  complainants  because 
the  allowance  was  too  large,  and  the  defendants  because  it  was  too  Itttltt^ 
•The  exceptions  of  each  were  over-ruled,  and  the  report  was  confirmed*    ' 


Upon  this  the  complainants  and  defendants,  for  these  opposite  rea* 
sons,  filed  their  petitions  of  appeal ;  but  the  petition  has  not  been  proseciit* 
#d  by  either. 

It  may  perhaps  appear  extraordinary  that  a  sum,  which  at  the  ordi-^' 
nary  exchange  of  a  few  years  back,  was  equal  to  £107,000  sterling,  should 
Hot  have  been  thought  by  the  Court,  immoderate  for  such  a  purpose,*and 
that  it  should  by  the  defendants,  have  been  deemed  to  fall  far  short  of  the 
necessary  expenditure.  They  say  that,  "a  sufficient  sum  for  the  perform*  y 
ance  and  execution  in  a  suitable  manner  of  the  several  acts^  works  and  cere* 
monies  directed  by  the  said  will  and  testamentary  papers  of  the  said  Nemy* 
churn  Mullick,  to  be  performed  and  executed  and  which  these  defendants  con^ 
tend  and  submit  ought  not  to  be  less  than  the  sum  of  2^523,350  rupees^  9  on** 
fiosi'^  or  at  the  exchange  I  have  mentioned  about  £  315,418  sterling.  .  '. 
♦  •  "»  ■      ..    .  .  . 

1  Independently  of  these  expenditures,  the  defendants  say,  ^^that^  asumqf 
SOBS  gold-mohurs  or  sicca  rupees  49,408  called  Toola  gold-mohurs  ;  against 
which  the  said  Nemychurn  Mullick  was  weighed  in  his  life  timcy  although 
in  the  possession  of  these  defendants^  Jorms  no  part  of  the  estate  of  the  said 
M^^y churn  MuUiek^  in  as  much  as  the  same  must^  according  to  the  laws  an^ 

»  .  '  R  r  2  #.   •  o 


mgKMg^9  of  the  $aid  9$UUe'\ 

What  qaesdons  may  yet  m^^  caimot  be  foreseen^  bitt  I  consider  it  ta 
bare  been  finally  decided,  that  all  the  dircK:tioiia  contained  in  JSew^ekum 
Mulliek's  will,  shall  be  carried  into  effect  That  the  sum  of  8.59,292  rvt^ 
l^eesy  1 1  annas,  and  6  pice,  ^hall  be  ejKpeodi^d  for  reli^ous  parposes,  aiid 
^t  the  residue  of  the  t^statw^s  prop^y^  inclqdiiig  all  descriptions,  shall 
be  equally  divided ;  the  seven  survivii^  sons  t^Jiing  each  a  ahare^  and  Um 
representatives  of  the  eighth  son,  deceased,  taking  his  share. 

The  personal  property  cannot  be  divided  UAlil  an  acconnt  of  it  shal^ 
bave  been  taken,  and  reported  by  the  Master.  Some  time  sinee,^  a  parti«« 
tion  of  the  real  or  immovable  estate  was  consented  to  by  all  tiie  parties  ; 
gfid  before  tbe  supplemental  bUl  was  filed,  the  l^aeies  of  three  lakhi  of 
^ipees  each,  had  been  paid  by  the  defendants,  tu  tbe  ordinal  coB^plaiii^ 
•nts. 

.  It  is  novf  to  be  observed,  thai  ^ke  Courtis  decision  was  founded  apon  % 
Cipnstraction  of  the  testator's  wil\,  and  an  intention  to  canstjrue  it  ac-. 
cording  to  his  meaning ;  that  a  sum  sufficient  for  effectuatkig  a])  the  acta 
of  piety  he  directed,  was  ordered  to  be  provided  out  of  bis  estate  for  the^ 
ipipose  ;  that  the  legacies  were  all  confirmed ;  that  the  estate  was  in  other 
respects  disposed  of  as  it  would  have  been  bad  Nemyckmnk  MuUick  diedi 
intestate ;  and  that  the  Court  expressly  declared  the  right  of  a  Hindoo  *to 

'TilSPOSE  OF  HIS  ANCESTORIAL  IMMOVABLE  PROPERTY  BY  BIS  WILI^ ;  wbicht 

ts  I.  conceive,  meant  accotding  to  his  pleasure. 

The  iMr^  abstract  right  of  a  Hindoo  to  direct  the  dispoeitim  ofhisprth^^ 
ppiy  BY  wii^Lf  cannot  he  better  exemplified,  than  U  waa  ia  the  following, 
case.    There  cannot  igideed,  be  a  doubt,  upon  any  principle  ever  contend^ 


•d  ibr»  but  tliat  the  persoa  isho-  was  testator  in  Uufl-case,  bad  a  right  by 
partUioH  in  his  lift  time,  to  make  the  allotment  of  his  property  which  h» 
made  of  it  by  wilL 

V 

* 

The  testator  Durpnarain  Surmano  was  possessed  of  a  very  large  pro« 
perty  both  movable  and  immovable.  It  was  all,  as  he  recited,  self-acqair* 
ed.  His  will  contained  the  following  provisions;  **  As  my  eldest  son  Sree^ 
Hadhamohun  Baboo  and  third  son  Sree  Kishmttnohun  Baboo,  have  discards . 
ei  theiv  gooroo  (spiritual  teacher,)  and  drink  spirituous  liquors  and  have^. 
threatened  to  murder  me,  I  have  discarded  thern^  and  debar  them  Jr cm  pir^ 
jQrming  the  ceremonies  of  burning  my  bodjf,  and  Sraddhou^ 

He  then  gives  to  each  of  them  10,000  rupees,  "  for  their  support  and 

# 

ipaint^xance."  '  He  goes  on,  *'  and  to  my  youngest  son,  by  my  first  wUi^ 
Pyareemohun  Baboo,  he  being  deaf  and  dumb,  I  bequeath  20,000  rupees.  £Ht 
his  maintenance.'*  , 


He  gives  30^000  rupees  for  the  worship  of  Sree  Sree  Ishwur  Radhakaumfm 
jee,  and  says,  **  you  will  cause  the  worship  to  be  performed  from  tbe'inter^,^ 
est  arising  on  this  sum,  exclusive  of  whatever  apparel,  utensils,  and  orna* 
ments  are  in  the  ^Sree  Sree  Jshwur,  are  his." 

He  makes  some  other  provisions^  and  then  declares,  '^  I  bequeath  t)N) 
whole  that  remains  to  Sree  Gopeemohun  Baboo,  Sree  Hurrjpnakun  Baboa^, 
and  my  sons  by  my  second  wife  Sree  Ladelymohun  Baboo^  and  ^Sree  Mohg^x 
neymohvn  Baboo,  in  four  equal  shares." 

In  the  year  1813,  an  action  of  ejectment  was  brought  upon  the  demise^ 
of  Kishnamohun,  one  of  the  discarded  sons,  for  his  share  of  JhapnaraiH\ 
(his  father's)  estate.  To  this  action  Gopeemohun^  Burrymohun^  Ladteg-^* 
Vfohun,  and  JUol^anejfmohun,  took  defence,  and  upon  proof  of  Durpnaraii^$^ 
will  being  duly  made,  there  was  a  verdict  for  the  Defendants. 


v 
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Gourcliurn  Mullick  died  possessed  of  a  very  large  property,  ancestoriaf 
and  self-acquired,  immovable  and  movable.    We  have  seen  that  NemychurrCs 
half  of  this  ancestorial  movable  property  amounted  to  upwards  of  thirteen 
lakhs  of  rupees. 

'  JBissumber,  one  of  the  sons  of  Gourchurn,  had  been  employed   by  a 

■  .  f  ^ 

House  of  agency  in  Calcutta,  and  having  conducted  himself  there  so  as  to 
dissatisfy  his  father,  he  (the  father)  made  a  will  by  which  he  left  this  son 
a  very  inconsiderable  sum  of  money,  and  disposed  otherwise  of  the  resi* 
due  of  his  property .  The  case  was  not  brought  into  Court,  but  it  is  to 
be  presumed  that  the  disinherited  son  took  advice,  and  was  satisfied  that 
he  must  fail  in  an  attempt  to  set  aside  his  father's  will, 

•  The  cause  between  Woomischunder  Paul  Chowdry  and  Ruttonchunder 
Paul  Chowdry,  infants,  by  SreeMootee  Dossee,  their  mother,  and  next  friend, 
complainants,  and  Premchunder  Paul  Chowdry,  Isserchunder  Paul  Chow* 
dry,  Joogulkishore  JBundopadhya  and  Ramsoonder  Gooptoo,  defendants,  is 
now  to  be  mentioned.  Three  of  the  defendants  answered,  and  the  bill 
was  taken  pro  confesso,  against  Ramsoonder  Gooptoo. 


^  # 


This  suit,  as  it  afterwards  appeared,  related  to  ancestorial  property ; 
descended,  or  originating  in  that  which  did  descend,  from  Sohocheram 
Pauntee.  Upon  the  present  occasion  however,  the  proceedings  were  had, 
supposing  iSbAoc^eram  to  have  died  in  indigent  circumstances,  and  hi^ 
sons  to  have  been  founders  of  the  property  in  question. 

The  bill  stated  that  Sohocheram  Panntee  had  three  sons,  viz.  Kishnochun^ 
der  Paul  Chowdry  (who  was  father  of  the  complainants  and  two  of  the 
defendants,)  #Siim6/ioocAuitcf^r  Paul  Chowdry,  and  Ramneedy  Paul  Chowdry. 
That  Sohocheram  Pauntee  had  a  very  inconsiderable  property,  and  died  ia 
yery  indigent  circumstances ;  not  having  been  at  the  time  of  his  deat]> 
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worth  more  than  one  hundred  rupees.  That  Kishnochunder  and  Sumbhoo^. 
chunder,  in  the  life  time  of  their  father  SoJtocheram,  procured  money,  and 
began  to  trade  in  grain,  and  in  salt,  that  their  trade  became  extensive 
and  lucrative,  and  that  during  the  life  time  of  Sohocheram,  he  and  .these 
two  sons  continued  to  live  as  a  joint  and  undivided  Hindoo  family  in 
food  and  habitation,  but  that  the  father  had  not  any  concern  whatever, 
in  the  trade  which  was  carried  on  by  his  two  sons,  and  that  he  did  toot 
assist  thein  in  any  manner.  The  bill  further  stated,  and  it  was  admitted 
by  the  answer  that  these  two  sons  had  acquired  a  very  considerable  pro-^ 
perty  before  then-  father  (Sohocheram)  died. 


•     ) 


As  to  Ramneedy  Paul  Chowdry,  the  third  son  of  Sohocheram^  he  was 
excluded  from  all  claim  (both  by  the  bill,  and  by  the  answer)  to  a  partici-< 
pation  in  the  property,  now  in  question.  It  was  stated  that  he  had  died 
in  the  life  time  of  his  father,  and  that  neither  he,  nor  the  father  had  any 
thing  to  do  with  the  trade  which  was  carried  on  in  his  father's  life  time, 
by  Kishnochunder  and  Sumbhoochunder.  : 

Ramneedy  left  an  only  son,  Buddinoth  Paul  Chowdry^  and  a  widow  nam«>' 
ed  Vlica  Dossecy  Buddinoth  s  mother. 

If  it  had  appeared  that  the  property  now  possessed  by  the  family,  had 
grown  out  of  that  which  was  left  by  Sohocheram  at  the  time  of  his  death, 
or  that  Sohocheram  had  carried  on  the  trade  jointly  with  his. two  son?,  or 
that  Ramneedy  had  been  a  partner  in  the  trade,  his  (Ramneedy's)  son  BudU 
dinothf  would  have  been  entitled  to  a  share  of  the  estate.  It  was  therefore 
the  interest  of  all  these  contending  parties  to  have  it  understood  that  the 
two  persons,  Kishnochunder  and  Sumbhoochunder^  were  alone  concerned 
in  the  acquisition  of  this  wealth. 

To  exclude  Buddinoth  the  more  effectually^  the  bill  stated;  the  answer 
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admitted,  ^d  the  fact  was,  that  Buddinoth  in  his  infancy,  and  his  mother 
Uiiecu  DosseCf  on  his  behalf,  executed  a  general  release  to  Kishnochunder 
and  Sumbhoochunder.   By  this  release  all  claim  on  the  part  of  Buddinoth  to 
the  estate  of  Sfohocheram^  his  grandfather,  and  upon  every  other  account, 
was  jrenouncedt 

Buddinoth  afterwards  filed  his  bill  claiming,  as  heir  of  Hamneedi/^  one« 
tilird  of  the  property  in  question.  In  this  proceeding  the  release  executed 
liy  Buddinoth  and  Ulica  Dossee  was  declared  null  and  void,  but,  as  there 
was  no  question  upon  a  will,  Buddinoth  baving  claimed  as  a  representative 
(through  his  father  Ramneedy)  of  Sohocheram^  who  died  intestate,  it  is 
meedless  to  foe  i^ore  particular  in  this  place.  It  is  sufficient  to  say  that  he 
•ncceeded  hi  disproving  every  thing  alleged,  or  admitted  to  his  prejudice^ 
Igf!  the  complainants  and  defendants  'm  the  present  suit, 

« 

U^oa  the  present  occasion  however^  the  proceedings  went  on,  as  if  Kish^ 
nocMunder  and  J^umbfioochunder  were  the  only  parties  entitled  to  share  in 
this  property.  These  two  had  come  to  a  partition  among  themselves,  and 
llftd  divided  the  estate  between  them. 

j^ishnochunder  had  four  sons  Woomischunder,  and  Ruttonchnnder^  the 
complainants,  and  Premehunder  and  Ishwurchundcr,  two  of  the  defendants. 
He  made  the  following  will  by  which  he  left  ten  annas*  share  of  the  pro* 
perty,  which  he  possessed  as  I  have  stated,  tQ  the  defendants,  and  siv 
onnw'  bhare  of  it  to  the  compl^naqts. 

The  eoniplainantsl  as  we  hare  seem,  avoided  going  onr  the  gronnd  of  the 
property  JieiBg  aneestarial^  but  they  endeavoured  to  set  aside  the  will,  be- 
cause t|ieir  father  was  i^ot  of  dispqsing  mind  at  the  time  it  was  exectttdil*' 
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I?       ^ 
**  Sree  Crishnoo  Soronong,  '  g      •» 

1      I* 
5      5 

<«  To  the  benevolent  ISreejoot  Joogulkishore  BunJ^§mdhyA  |  ^  I  . 
fiind  Sreejoot  Ramsoonder  Goopto;  this  powerof  attorney  la  Vgt  J  f 
jnade  in  the  year  J  216.  I  X^    |^ 

«*  I  have  four  sons  by  two  wives.  By  my  eldest  wife  Sreejoot  Premchund 
Paul  Chowdry  and  Sreejoot  Ishwurchunder  Paul  Chowdry,  two  sons  of 
age,  and  by  my  second  wife  Sreejoot  O&meschunder  Paul  Chowdry  and 
Sreejoot  Ramrulton  Paul  Chowdry,  who  are  minors,  for  the  purpose  there* 
fore  of  guarding  and  preserving  the  whole  of  my  estate,  consisting*of  cash 
and  property,  and  Zemindaree  and  purchased  Lakkeraj,  and  houses,  affairSp 
and  so  forth,  in  my  real  and  in  fictitious  names,  wherever  and  whatever 
there  is  at  different  places,  according  to  papers  and  documents  exclusiv^  of 
debts,  I  appoint  you  two  attornies.  As  long  as  I  am  alive,  the  property, 
&c.  will  be  under  my  control ;  on  my  death  you  will  undertake  the  trans- 
lation and  management  of  the  whole  of  my  property,  Zemindaree^  purchased 
Lakkeraj,  houses  and  affairs,  whatever  there  be  and  at  whatever  place,  ac- 
cording to  the  papers  and  documents,  in  real  and  fictitious  names.  Out  of 
the  whole  of  nay  estate  (100,000)  one  lakh  of  rupees  remains  for  the  purpose 
pi  establishing  a -S&ii  and  for  my  obsequies  ;  Premchund  Paul  Chowdry  and 
Jshwurchund  Paul  Chowdry  will  establish  the  deity  and  perform  my  obse-  . 
quies,  you  will  pay  this  one  lakh  of  rupees  to  those  two  brothers.  My 
younger  wife  is  living,  aftid  f  give  (30,000)  thirty  thousand  rapee^forherpi- 
lous,  &c.  acts.  I  have  three  daughters  by  my  two  li  fvea,  and  give  (6000) 
-six  thousand  rupees  tathem  at  (2000)  two  tfaotisand  rupees  each  for  their 
food  and  raiment.  I  give  to  these  four  persons  the  sum  of  (30,000)  thirty- 
fix  t^oas^d  rupees,    ^hich  «um  you  will  give  <;redit  (ox  in  iixo^e  foxa 
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names  in  the  Calcutta  account,  and  pay  them  the  interest  thereon  at  (6) 
six  rupees  per  cent  per  annum  individually  every  year,  exclusive  of  these^  ' 
the  allotment  of  shares  of  the  whole  af  the  remaining  estate  is  thus : 
Premchund  Paul  Chowdry  and  Ishumrchunder  Paul  Chowdrif,  my  twa 
90ns,  are  of  age,.  tJ^  are  very  attentive  to  me,  being  satisfied  with  which  I 
allot  them  two  brothers  a  portion  of  (10)  ten  annas^  and  to  the  two  brothers 
Odmeschunder  Paul  Chowdry  and  Ramrutton  Paul  Chowdry  I  allot  a  por- 
tion 0/(6)  six  annas.  My  two  sons  who  are  of  age  Premchund  Paul  Chow- 
Jhry  and  Ishumrchunder  Paul  Chowdry  are  Masters*  of  the  whole;  you 
will  continue  them  Masters,  and  transact  businees  and  affjiirs  with  their 
consent,  and  they  the  two  brothers  will  likewise  do  business  according  to 
your  advice.  You  will  transact  the  business,  concerns,  &c.  in  the  same 
manner  they  are  going  on  now,  and  the  profit  or  loss  thereon  will  be  ad- 

s 

a 

mitted  according  to  papers^  and  documents ;  you  will  furnish  money  for 
my  daily  acts,  family  expense,  the  worship  of  the  deity,  the  Ruth  Jattra^ 
.  &c.  ceremonies  according  to  the  estimate  as  the  same  are  managing.  As 
to  the  estate  which  remains  exclusive  of  expense  and  disbursement,  should 
the  two  minor  sons  when  they  become  of  age,  not  agree  together,  you  will 
divide  it  according  to  the  above  allotment,  and  give  to  the  four  brothers. 
In  the  mean  time,  should  the  four  brothers  ask.  for  money  for  their  own 

ft 

uses,,  you  will  debit  him  who  takes  money,  and  give  what  is  proper. 

<^  As  to  the  money  which  stands  in  the  Calcutta  account  to  the  credit  of 
my  wife  and  three  daughtersj  you  will  give  it  to  them  respectively  at  the 
time  of  the  above  division. 

^'  Should  any  one  not  abide  by  the  allotment  which  f  have  made,  and 

claim  an  excess,  it  is  inadmissible.      Should  excess  take  place  in  the  ex« 

penditures  over  and  above  the  lakh  of  rupees  which  1  lay  by  for  the  esta- 

-blishment  of  deity  and  my  obsequies,  you  will  furnish  it  from  the  undivided 

iy  but  should  any  sum  remain  on  hand  after  these  two  expendituf^ 

*  Mookhtars. 
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liave  taken  place,  it  will  remain  for  the  stated  expenses  of  the  above  deK 
ty's  worship.  You  are  employed  in  my  Cjrcars  and  are  confidential,  I 
have  therefore  appointed  you  attomies.  You  will  receive  the  fixed  allow- 
ance you  get  for  your  trouble  from  my  Circar,  besides  which,  for  the 
tcouble  attending  this  power  of  attorney,  you  Goopto  will  take  (600)  six 
hundred  rupees,  and  you  Sundopadhya  (400)  four  hundred  rupees  every 
year  during  my  life  time,  you  will  not  receive  allowance  for  your  trouble 
on  account  of  this  power  of  attorney.  To  this  purport  I  execute  this  pow- 
er of  attorney  for  after  my  death.  Year  above  ynritten  j  date  (27th)  twenty* 
seven tjh  Cartick. 

«•  "Witnessed  by  five  witnesses.^ 

From  what  has  taken  place  in  the  Supreme  Court,  we  must  conclude 
fliat  the  decree  in  this  cause  would  not  have  been  varied,  even  if  it  iiadl 
been  clearly  shown  that  all  tbe  property  in  question  bad  descended  from 
Sohocheram^  the  grandfather  of  the  contending  parties,  and  that  the  une- 
qual distribution  of  it  by  the  father  of  these  complainants  and  defendants^ 
would  have  prevailed,  whether  it  had  b/een  ance^lorial,  oj  acquired  bjr 
himself. 

It  will  be  observed  that,  in  this  case,  the  testator  left  100,000  rupees; 
out  of  his  whole  estate ^  for  the  purpose  of  establisbing  a  Shibj  and  for  his 
obsequies,  and  directed  that  his  two  elder  sons  should  receive  this  sum  ta 
establish  the  deity,  and  perform  his  obsequies. 

An  issue  was  ordered  by  the  Court  to  try  whether  the  instrument  in  the 
pleadings  mentioned  was  the  last  will  and  testament  of  Kishnochunder 
Paul  Chowdryy  deceased.  The  will  was  duly  proved,  and  the  Court  upon 
a  subsequent  hearing  of  the  cause  decreed  and  declared  that,  ^'  the  paper 

^12 


$gg  OFlflLLS. 

writiog  in  the  pleadings  in  this  caase  mentioned  is  the  last  wQl  and  testa- 
ment of  Kishnochunder  Paul  Chowdry,  and  is  well  proved ,  and  cmght  to 
he  carried  into  effect.^ 

Rajah  Nohkissen,  in  the  will  by  which  he  intended  to  deprire  his  adopts 
ed  son  of  the  share  to  whicli  he  proved  himself  entitled,  (see  pages  194 
and  228,)  gave  to  Gopeemohun  Deb  (tha  adopted  son)  and  his  four  brothers 
(sons  of  the  Rajah's  brother  Ramsoonder  Bewerta)  all  his  {the  Rajah^s) 
ibird  share  of  a  house»  and  all  his  right,  title,  share,  and  interest  tit  his  late 
FATHER^s  Talookj  Called  Boonsoondriah.  The  Rajah  had  a  son  begotten, 
M  well  as  a  son  adopted,  living  at  the  time.  He  also  gave  to  the  four 
brothers  of  Gopeemohun  (his  nephews)  and  their  heirs  270  rupees  a  month 
for  fifty  years.  He  recites  that  he  had  given  to  Radhamohun  Ghose  and 
Obojf  churn  G/iose^  (the  sons  of  one  of  his  sisters,)  10,000  rupees  between 
them,  and  also  a  bigah  and  an  half  of  ground  in  Calcutta^  which  he  con« 

* 

firms  by  his  will.       He  gives  to  Neemnarain  Bose^  the  husband  of  one  of 
his  sisters,  and  his  heirs,  50  rupees  a  month  for  fifty  years,  or  5000  rupees, 
if  be  should  please  to  take  that  sum,  in  lieu  of  the  monthly  allowance.     He 
makes  a  similar  provision  for  Dattaram  Base,  the  husband  of  another  of 
his  sisters. 

Thus  the  Rajah  gave  by  this  will,  away  from  his  sons  (one  begotten  and 
one  adopted)  the  Talook  of  Boonsoondriah^  which  was  ancestorial  immovable 
property.  He  also,  by  his  will,  as  well  as  by  gift  in  his  life  time,  dispos- 
ed of  other  immovable  property.  His  right  to  do  so,  was  not  questioned 
by  any  one;  and  by  a  decree  passed  in  June,  1800,  (after  Gopeemohun  Deb, 
and  Rajah  Rajkrishna  had  settled  their  dispute)  it  was  declared  that  they 
should  take  the  estate  and  property  of  Rajah  Nobkissen  as  tenants  in  com- 
mon; subject  nevertheless^  to  all  the  provisions,  made  by  the  last  will 
and  testament  of  Rajah  Nobkissen j  except  only  as  to  those  provisions  which 
respect  Gopeemohun  Deb  and  Rajah  Rajkrishna^ 


*"h^     I 


■F«-^i^iP^fl 


■^^^^^ivipvHiHMivmHHiiaiw 


OF  wills; 


9» 


This  decree  keeps  clear  of  any  declaration  reipifcting  tbe  rights  of  «| 
adopted  8on»  but  it  recognizes  the  power  of  a  Hindoo  in  possession,  to 
dispose  by  will,  of  all  manner  of  property.  It  mnst  indeed  be  admitted 
that,  upon  this  occasion,  the  power  was  not  disputed  or  questioned  by  el« 
ther  party  to  the  suit* 


The  case  of  Dialehund  Adie  v.  Kishoree  Dossee  has  been  her^toforo 
mentioned.    See  pages  20  and  35. 


Joogfdkishore  Adie  was  the  husband  of  Kishoree  Dossee^  by  whom  he  h»cl 
a  son  called  Nundoolol  Adie.  Kishoree  Dossee  and  this  son,  survived  Joo^ 
gulkishore.  The  son  {Nundoololl)  then  died,  leaving  an  infant  /som  JPfql*^ 
chund  Adie  and  his  mother  Kishoree  Dosseej  sorviviAg, 

•  ..•■'  ' 
From  this  state  of  the  family,  if  Joogvlkishore  had  died  intestate,  it  is 

quite  clear  that  his  son  Nundoololl  would  have  succeeded  him^  a^^d  ^at 

Nundoohll  would  have  been  succeeded  by  his  son  J) iaJchwuf  ifk  bII  it^^ 

property  movable  and  immoveable  of  which  Jbp^u^iWiore  died  seized  or  jpos- 

sessed,  and  that  X^Aore^  the  mother  of  j^uncioo/o// and  grajadmothef  of 

Dialehund,  would  have  been  entitled  to  a  maintenance  oxUy* 


The  Court  however,  gave  effect,  although  perhaps  Aot  so  largely  as 

■ 

it  would  now  give,  to  such  a  will.  Kishoree  Dossee  was  declared  entitled 
for  her  life,  to  a  moiety  of  the  real,  as  well  as  to  a  moiety  of  the  personali 
estate  of  her  husband  Joogulkishore  Adie. 


The  following  is  a  copy  of  Joogulkiskore's  will : 


1  • 


.  *  ■  1  5*  . 


**  Sree  Sree  Radhakishno,  the  protector  !!! 

i  •  '  m 

* 

1*  I  Sne  Joogvlkiskori  OdtOUo  write  this  will  pap^r,     T|i.e 


«m 
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asfolIoMr:— I  have  o£  my  own  free  will  appointed  my  wife  Sree  Mootee 
Kislioree  Dossee,  and  my  son  Sree  Sree  Nundoololl  Oddhio,  joint  executors 
of  my  estate,  and  made  them  master  of  all  my  riclies,  and  landed,  &c. 
property.  If  any  will  should  appear  in  the  ^ame  of  any  other  person,  ex- 
cept this  will,  the  same  I  do  hereby  make  void.  Finis.  Dated  the  jfifth  of 
Bhadur^  in  the  Bengal  year  one  thousand  oae  hundred  and  eighty-eight. 
Snglish  styla  eighteenth  August,  one  thousand  seven  hundred  and  eighty* 
one/' 

"Witness,  Gunganarain  Doss,  Brijumohun  Ohose,  Punchanund  Bose.^ 

A  bill  was  filed  by  Dialchund  Adie  against  his  grandmother  Kishar£$ 
Dossee,  and  the  Court  came  to  a  decision  certainly  favourable  to  the  com« 
plainant.    See  pages  20  and  35. 

It  has  nev  er  been  said  that  words  of  inheritance  are  necessary  in  a 
HiMdao's  will  for  the  purpose  of  giving  a  devisee  the  entire  estate,     it  has 
indeed,  on  the  contrary,  be^i  considered  that  a  Hindoo  coming  into  pos- 
session of  an  estate,  was  vested  with  an  absolute  interest,  and  held  itatliis . 
own  sole  and  uncontrolled  disposal. 

Xt  is  l^oweyer,  I  think  evident,  that  the  Court  in  this  instance,  proceed- 
ed upon  the  principle  of  a  female  not  being  entitled,  under  any  circum- 
stances,  to  more  than  a  life  interest  in  her  husband's  estate. 

The  right  of  Joogulkishpre  to  direct  the  disposal  of  his  property  by  will, 
was  fully  recognized ;  for  if  it  had  not  been  so,  the  whole  estate  must 
biBLve  goi^e  t9  Nundoololl^  and  have  passed  through  him  to  Dialchund. 

J  cannot  reconcile  this  decision  with  tlie  principles  which  seem  to  have 
prevaHed  in  the  Suplreme  Court,  ' 
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f  f  it  was  supposed  that  a  Hindoo  woman  is  incapable  of  possessing, 
property  in  her  own  right,  and  holding:  it  at  her  own  disposal,  the  Gonrt 
was  unquestionably  in  error.  That  she  may  have  property  in  streedhum 
is  most  certain ;  and  it  is  so  admitted  in  zll  the  books  npon  Hindoo  law« 
See  rules  7,  8  and  9,  page  4,  chapter  "  Inheritance." 

A  gift  made  by  a  husband  to  his  wife  of  movable  property,  becomes 
immediately  hers.  If  it  be  made  of  immovable  property,  it  becomes  hers 
after  the  husband's  death. 


Now  as  a  right  to  make  wills  is  acknowledged,  the  power  would 
come  unavailing,  if  we  did  not  admit  that  the  will  after  death,  was  ta  ope>» 
rate,  as  a  gift  made  in  the  life  time,  of  a  testator*  *  .      . 

In  this  very  case,  the  right  of  making  a  valid  will,  was  recognized  by 
the  eflect  which  was  given  to  that  of  Joogulkishore  Adie,  but  I  am  ignorant 
of  the  ground  upon  which  the  Court  confined  Kishof^ee  Dossee's  interest^ 
to  an  estate  for  life» 

le  is  possible  that  the  testator^s  intentions  might  have  been  inferred  from 
circumstances,  by  the  Court.  Here  the  widow,  if  it  had  not  been  for  the 
will  of  her  husband,  would  have  had  a  right  to  maintenance  only  ;  and  U 
might  have  been  presumed^  that  the  husband  having  altered  her  condition 
so  much  for  the  better,  by  giving  her  one  half  of  his  estate  for  her  life,  in- 
tended no  more;  besides  the  testator  hadason^  which  fact  would  have  very 
much  strengthened  this  presumption,  supposing  it  to  have  existed. 

But  we  ought  to  be  able  to  account  for  the  decisions  of  a  Court  of 
Justice,  by  something  more  certain  than  conjecture,  and  if  1  happen  to 
be  right  in  this  one  of  mine,  I  shall  only  have  opened  the  way  to  embar-. 
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i^assment ;  for  if  a  HvidoOj  not  hating  a  son,  should  dispose  of  his  proper-^^ 
tj  by  ^iil>  to  his  cMldless  wif^  the  presumption  would  be  entirely  remov* 
ed,  because  she,  in  case  of  his  intestacy,  would  have  a  right  to  all  for  her 
life,  and  her  condition  could  not  be  improved  by  such  a  will,  unless  she 
took  under  it,  an  absolute  interestt 

If  I  am  right  in  my  apprehension  of  the  law,  if  the  property  possessed 
by  Kishoree  Dossee  under  her  husband's  will,  had  been  given  to  her  by  him 
in  his  life  time,  that  she  would  have  held  it  upon  his  death,  at  her  own 
absolute  disposal ;  and  as  the  right  of  making  testamentary  dispositions,  is 
lindoabted  in  the  Supreme  Court,  it  is  inconsistent  to  determine  that  there 
is  a  less  interest  in  property  taken  ^nder  s^  will,  than  there  would  haye 
been,  had  it  been  received  ^ts  a  gift. 

I  cannot  add  any  thing  to  what  I  have  already  said  on  the  proceedings 
which  grew  out  of  MMfUiunmohun  Byscunck's  will.  See  page  77,  chapter 
;•  Partition." 

Although  'I  have  ranged,  and  I  think  not  improperly,  these  proceed- 
ings under  the  head  of  Partition^  the  effect  which  the  Supreme  Court 
gives  to  the  will  of  a  Hindoo^  is,  in  some  respects,  illustrated,  throughout 
the  long  protracted  litigation  yehich  took  place  among  the  parties  inters 
ested  in  that  question, 

1  have  before  spoken  of  Soorjeecomar  Takoor's  will^  by  which  he  left  a 
slim  of  money  to  his  wife,  and  all  the  rest  of  his  very  large  property,  mov^ 
able  and  immovable^  ancestorial  and  self-acquiredj  to  his  brothers.  He  lefl 
a  widow  but  no  child  surviving  him.  She  filed  a  bill  claiming  as  her  hus- 
band's heir,  and  denied  the  existence  of  a  will. 

« 

7*he  will  of  Soorjtecomaf  wl^l  produced  by  the  brothersi  in  whose  faycGt 
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Jt  ^as  made,  and  an  issne  vfM  directed.     The  will  was  well  proved^  and 
BO  further  qtiestioii  was  raised* 

In  the  next  case  it  will  be  seen,  that  Sanatun  Mullick  who  left  a  widow . 
and  two  daughters  surviving  him,  made  a  will  by  which  he  left  his  pro* 
perty,  which  consisted  of  every  description,  to  his  brother.      The  widow 
jSled  her  bill,  alleging  her  husband's  intestacy,    and  claiming  his  estate, 
but  the  will  was  established. 

it  does  not  appear  from  this  case,  that  the  husband's  right  to  ftiake 
$uch  a  disposition  of  his  estate,  was  contested.  The  questioa  was,  dM 
iie,  or  did  he  not,  make  the  will  ? 

Pn  the  1st  of  April,  1822,  a  bill  was  filed  by  Bttsi&m  Doss  Mullick  eom«^ 
plainant,  against  Rajiftdro  MuUich^  the  adopted  son ;  Sree  Mooiee  Heera^ 
fnoonee  DosseCj  the  widow;  Govindckunder  Roy^  the  executor  of  A^/mtin|r 
Mullick  f  and  Sree  Mootee  ^Pidamonee  JPossee^  the  widow  of  Sanatwt  Mwi* 
fickf  defendants. 

The  bill  prayed  that  the  respective  wills  of  Ramkissen  Mullick^  Sotka^ 
tun  Mullick^  and  JSeelmony  Mullicky  be  established.  The  complainant  by 
bis  bill  claimed  two-thirds  of  the  estate  and  property  which  had  belonged 
to,  or  been  derived  from,  Ramkissen  Mullick  ^nd  OungoBissen  Multick, 
pad  prayed  an  account,  and  partition,  accordingly. 

On  the  27th  of  November,  1822,  a  cross  bill  was  filed  by  Rajiiidro  Mul- 
lick ^  and  Heeramonee  DosseCy  against  JSustom  Boss  Mullick;  Oovind- 
fhunder  Roy  and  Ridamonee  Dossee.  This  cross  bill  prayed,  that  Raji/t^ 
dro  Mullick,  (wha  was  an  infant)  be  declared  entitled  to  one-Att^  of  the  es^- 
^ate,  and  property  of  which  j^i^stom  Dosshaid  clmmed  two- thirds^  md^Uo 
pn  account  ^d  partitioQ. 

9P 
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A  feigned  issue  was  directed  "  to  try  whether  or  not,  the  said  BuslonC 
Doss  Mullick  is  entitled  to  two-thirds  of  the  joint  immovable  and  movable^ 
or  real  and  personal  estate,  in  the  pleadings  mentioned  ;"  and  that  Bustom 
Doss  Mullick  be  the  plaintiff,  and  Rajindro  Mullick  defendant,  in  the  said 
issue. 

This  feigned  issue  came  on  to  be  tried  on  the  2d  of  February,  1824,  and 
a  verdict  was  found  for  the  plaintiff. 

The  circumstances  of  the  case  were  these,  Saumsoonder  Mullick^  who 
died  about  seventy  years  ago,  without  having  acquired  any  property,  left 
two  sons,  viz.  Ramkissen  Mullick  and  Gungabissen  Mullick;  Ramkissen^^ 
and  Gungabissen  (until  the  time  of  Gungabissen  s  death)  continued  living 
together,  as  a  joint  family.      They  were  undivided  as  to  diet,  property, 
and  the  performance  of  religious  ceremonies ;  they  had  been  successful ' 
in  their  pursuits,  having  accumulated  great  wealth,  and  possessed  them*  • 
selves  of  real  as  well  as  personal  estate,  to  a  large  amount  in  value. 

Ramkissen  had  two  sons,  viz.  Bustom  Doss  (the  plaintiff  in  the  issue) 
aad  SonatuHf  (who  died  on  the  19th  of  Bhadur  in  the  Bengal  Year  1212, 
answering  to  the  2d  of  September,  1805.)  Sonatun  left  no  male  issue,  but 
his  wife  Sree  Mootee  Bidamonee  Dossee  survived  him.  Gungabissen  died  on 
tljie  27th  of  Maugh  in  the  Bengal  year  1194,  answering  to  the  7th  of  Fe- 
bruary, 1788.  He  died  intestate,  and  left  one  son  only,  viz.  Neelmony^ihe- 
adopting  father  of  Rajindro  Mullick^  (the  defendant  in  the  issue). 

At  the  time  of  Gungabissen^s  death,  Neelmony  (his  son,)  was  eleven  or  ^ 
twelve  years  of  age ;  and  as  the  representative  of  his  father  (Gungabissen,) 
he  was  clearly  entitled  to  one-half  of  the  property  of  which  IZam^mm 
(bis  uncle)  and  Gungabissen  (his  father)  had  been  jointly  possessed. 

Neelmontf  continued  to  live  with  his  oncle  Ramkissen,  and  all  the  farni* 
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ly  affairs  were  managed  by  Ramkissen^  ^hose  sons  (Bustom  Doss  and 
Sonalun)  were  younger  than  Neelmony. 

The  property  was  supposed  to  have  been  considerably  encreased  by 
Ramkisseiiy  after  Gungabissens  death. 

In  the  month  of  Bj/saack,  Bengal  Year  1200  or  April  1793,  (Neelmony 
then  being  sixteen  or  seventeen  years  of  age,)  Ramkissen  executed  a  paper 
in  the  nature  of  a  will,  by  which  he  declared  his  nephew  {Neelmony)  and 
his  sons  entitled  in  equal  shares  (each  one- third)  to  the  whole  of  the  pro- 
perty and  that  it  was  to  be  so  enjoyed  by  the  three  upon  the  death  of  him 
(Ramkissen.)  To  this  paper  the  two  sons  of  Ramkissen,  and  hb  nephew 
Neelmony,  signified  their  assent  in  writing. 

This  document  is  directed  to  ^^  Sree  Neelmony  Mullick,  Sree  Boishnob 
Pass  Mullick,  and  Sre^  Sonalun  Mullick ;  may  the  highest  felicity  attend 
them !  l" 

(Signed)    "  Sree  Ramcrishnoo  Mullick.'[ 

**  1  Sree  Ramcrishnoo  Mullick  make  this  will." 

•*0f  my  free  pleasure,  and  in  my  sound  senses,  I  write  this  paper  in  my 
life  time.  On  my  death  you  are  proprietors  of  the  two  items  of  wealth, 
consisting  of  my  own  wealth  whatever  exists,  and  my  late  brother  Gunga- 
bishno  MuHick's  H'e^^b,  whatever  is  in  my  possession.  You  will  receive 
the  dues,  and  pay  the  debts,  and  if  you  do  not  agree,  you  three  persons 
will  divide  equally  among  you  all  this  wealth,  and  the  worship  of  Sree  Sree 
Ishwur.'' 

^'  The  oraaiments  and  wearing  apparel  belonging  to  individuals  several* 
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ly  are  theirs  severally.      On  these  conditions  I  make  tiiis  ^ill,  year  1200« 
Pated  5th  Bysaack.   English  year  1793,  15th  ApriL" 

Signed  in  the  margin  by  the  several  parties  ; 

*'  Sree  Neelmony  Mullick,  agreed.** 
**  Sree  Boishnob  Doss  Mullick,  agreed." 
'*  Sree  Sonatun  Mullick,  agreed/' 
On  the  back. 

"  Witness,  Sree  Nemychurn  Mullick." 

"  Sree  Radhamohun  MuHick.'' 
•'  Sree  Sreeram  Surmono." 

This  arrangement  was  perfectly  fair,  and  perhaps  favorable,  to  JVeet 
many.  Ramkissen  might  have  separated  himself  from  his  nephew,  whea 
Oungahissen  died,  or  Neelmony  might  have  separated  himself  from  Ram* 
Jcissen  on  the  death  of  Gungahissen^  or  at  any  time  afterwards,  or  when 
the  will  was  executed,  and  in  either  case,  Neelmony  would  have  been  en- 
titled to  one-half,  instead  of  one-third,  of  the  joint  estate.  It  was  said  how- 
ever to  have  been  much  improved  by  Ramkissen^s  management.  And  pos- 
sibly one-third  of  it,  on  the  death  of  Ramkissen^  was  of  a  larger  amount  ia 
value,  than  one-half  it  when  the  will  was  made. 

Ramkissen  lived  about  ten  years  after  the  will  was  executed,  and  died 
in  Poo5,  1210,  or  December,  1803.  After  the  death  of  Ramkissen^  the  fa- 
mily, consisting  of  his  two  sons  Bustom  Doss  and  So^atuuy  and  Netlmo-^ 
luf  (the  son  of  Gungahissen)  continued  to  live  joint  and  undivided,  each 
appearing  to  acquiesce  in  the  right  which  he  derived  under  Ramkissen's 
wiU. 

In  Bhadur,  1212,  or  September,  IWi^  Sonatun  died,  having  previouslsT 
made  the  following  will ; 
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<<  To  the  most  mighty  ia  dignity  Sreejooi  Bustom  Doss  Mullick  my  brof 
ther  Mohashihee'' 

''  I  St€€  Sonalwi  Mullick  do  write  this  deed  of  bequest  to  the  folio W« 
ing  purport.  That  the  one-third  share  belonging  to  me  out  of  the  family^ 
I,  being  in  my  perfect  senses^  have  bequeathed  to  you.  You  are  to  get 
my  two  daughters  married,  and  on  the  wedding  day  of  each  of  them,  you 
will  procure  a  Company's  paper  made  out  in  her  name  for  twenty-fivf) 
thousand  rupees.  The  Company's  paper  for  this  sum  you  will  keep  in  your 
possession.  The  interest  of  such  paper  from  that  day  she  is  to  receive* 
You  will  keep  my  wife  in  your  family  and  maintain  her.  The  remain^ 
der  of  my  estate  consisting  of  wearing  apparel,  jewels,  gold  ornaments^ 
and  silver  plate,  houses  and  gardens,  whatever  they  may  be,  I  have  be- 
queathed to  you.  The  jewels  belonging  to  Sree  Sree  Ishwurjee  the  deity 
I  have  also  given  to  you.  My  two  daughters  and  wife  are  to  have  no 
further  claim  upon  my  estate.  You  are  the  master  for  receiving  my  de- 
mands and  paying  my  debts.  I  have  made  this  bequest  on  account  of  my 
illness.  Should  I  recover  again,  this  deed  of  bequest  is  to  be  null,  other- 
wise to  remain  in  full  force.  To  this  purpose  1  have  executed  this  deed  of. 
bequest  dated  Bhadur  the  dth  year  1212." 

This  will  was  signed  at  the  head,  **  Sree  Sonatun  Mullick^  I  have  of  my 
own  accprd  made  this  bequest;"  and  witnessed  by  ^'Srce  Juggomokuni 
Mullick  and  Sree  Prawnkisno  Mozendar.'' 

In  May,  1821,  and  nearly  sixteen  years  after  the  death  of  Sonatun,  his 
widow  Sree  Mootee  Bidasnanee  Dossee^  filed  a  bill  against  Bustom  Doss  Mul- 
lick and  Neelmonjf  Mullick^  alleging  that  her  husband  (Sonatun)  had  died 
intestate,  and  claiming  his  separate  property,  as  well  as  his  third  part  of 
the  joint  estate.  To  this  bill,  the  defendants  pleaded  and  answered,  se* 
verally.     Each  by  his  pleai  set  up  the  will  of  Sonatun  Mullick ;  and  Neel^ 
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Imany  disclaimed  all  manner  of  right  or  title,  to  any  part  of  his  property. 
Bmstam  Doss  Mutlick,  relied  upon  the  will,  by  which  he  insisted  that  he 
was  entitled  to  all  that  had  been  given  him  by  it.  In  July,  1822,  Bida- 
manee,  finding  her  case  hopeless,  came  to  a  settlement  with  Bnstom  Doss, 
and  thus  her  claim  terminated.  If  it  had  not  been  for  the  will  of  Sonaivn, 
it  is  clear,  that  Bidamonee  would  have  been  entitled  to  the  whole  of  his 
estate  for  her  life;  and  that  after  her  death,  it  would  have  gone  to  the  two 
daughters  oiSonatun^  who  are  mentioned  in  his  will. 

•  I  must  observe,  that  in  this  case  there  was  ancestorial  property,  as  well 
immovable,  as  movable ;  notwithstanding  which,  the  will  of  Sonatun  was 
considered  by  the  advi^^ers  of  Bidamonee,  to  be  conclusive  against  her 
rights. 

Neelmonjf  Mullick  died  in  Bhadur  1228,  or  September  1821.  About 
eighteen  months  before  his  death,  he  had  adopted  Rajindro  as  his  son, 
but  he  continued  to  live  with  Bnstom  Doss,  as  he  had  lived  ever  since  the 
death  of  Sonatun;  acquiescing  in  the  proportionment  of  the  estate  which 
had  been  made  by  Ramlcissen,  and  also  in  the  will  of  Sonatun;  by  which 
two  disposition.^,  Bustom  Doss  became  entitled  to  two-thirds,  and  Neei^ 
many  entitled  to  one-third,  of  the  family  estates. 

Neelmony  had  been  for  several  months  before  his  death,  in  a  gradually 
declining  state  of  health,  and  a  few  days  before  he  died,  (continuing  in  a 
sound  state  of  mind)  be  declai*ed  his  intention  of  making  a  will.  He  dic- 
tated one  which  was  written  in  the  Bengalee  language,  and  character.  He 
then  sent  for  Mr.  Thomas,  an  attorney  of  the  Supreme  Court,  and  desired 
him  to  prepare  a  will  in  the  English  language,  givit)g  him  the  one  which 
had  been  written  in  Bengalee,  as  his  instructions.  The  English  will  was 
prepared,  and  brought  for  execution,  to  Neelmony.  He  was  then  very 
^uch  debilitated,  but  still  of  sound  mind.    He  declined  executing  tbe 
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English  will ;  because,  although  lie  was  acquainted  with  the  language,  he  - 
thought  reading  and  understanding  it  would  have  given  him  too  much 
trouble,  in  the  state  in  which  he  then  was.     He  therefore,  directed  the 
Bengalee  paper  which  he  had  before  dictated,  to  be  copied;  other  execu- 
tors to  be  substituted  for  those  which  he  had  before  nominated,  and  the  , 

date  to  be  altered,  so  as  to  make  it  correspond  with  the  day  of  its  actual 

» 
execution.     All  this  having  been  done,  he  signed  it  at  about  ten  o'clock 

in  the  morning,  and  died  at  night.     There  was  no  doubt  of  his  sanity,  or 

of  the  deliberation  with  which  this  act  was  performed. 


This  will  was  signed  "  Sree  Neelmony  MuIHck,  and  was  as  follows : 

**  To  the  highest  felicitous." 

'*  Sreejoot  Rajindro  Mullick  Baboo-jee.^' 

*'  May  the  highest  felicity  attend  him !! !" 


''  I  Sree  Neelmony  Mullick  make  this  will." 

"  Of  three  shares  of  Company's  paper,  and  property  in  cash,  and  im-- 
movable  and  movable  property,  and  jewels,  and  gold  and  silver  oma* 
ments,  and  metallic  utensils,  wearing  apparel,  and  so  forth,  one. share  is 
mine  according  to  my  elder  paternal  uncle,  the  late  Ramerishnoo  MullicVs 
Mohoshoio's  will.  A  t  present  I  am  ill.  If  Sree  Sree  Ishwur  gives  me  health,, 
it  is  well,  if  not,  it  is  uncertain  what  good  or  evil  may  happen ;  and  when 
I  therefore,  of  my  free  will  and  in  my  sound  senses  and  mind,  of  my  free^ 
pleasure  give  unto  you  my  one  share  by  writing,  but  you  are  at  present  a. 
minor.  Your  mother  therefore  remains  mistress  of  all  that  property,  also 
of  what  I  received  from  my  brother  Sreejoot  Boishnob  Doss  Mullick*  ac- 
cording to  an  accounf  in  my  own  name,  and  a  list  on  the  28th  of  Shrabun, 

*  It  i«  common  for  coaiins  cinmmitancod  M  these  were  to  call  each  other ''  BrM^r," 
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1228,  and  have  made  over  to  the  charge  of  yonr  mother;  and  the  ex- 
pense of  the  family  and  Isktvnr  Doly  Doorga  Poajay  and  fixed  and  occa- 
sional rites  and  ceremonies,  and  the  annual  allowances  and  the  worship 
of  Ishtvur  Jeeo  and  the  worship  of  Sree  Sree  Jag^ernoCh-jeeo,  and  so 
forth.  Three  Takoors  at  the  Chore  Bhangaun  house,  and  Ruth  Jatra 
and  so  forth,  shall  all  be  defrayed  with  the  profits  of  the  premises  and 
land  according  to  particulars,  and  with  the  profits  of  the  Company's  pa^ 
per.  Besides  this,  with  regard  to  the  outstanding  dues  remaining,  one- 
third  share  shall  be  carried  to  the  credit  of  piy  estate  as  the  same  shall 
be  realized,  and  remain  in  the  hands  of  your  mother.  Out  of  which  mo- 
ney your  mother  shall  take  sicca  (30,000)  thirty  thousand  rupees,  with 
which  and  with  your  mother's  separate  property  and  ornaments,  and  pro- 
perty in  cash  given  by  my  mother,  you  have  no  concei'n.  Your  mother  is 
the  proprietress  thereof.  The  sum  of  twenty  thousand  rupees  remains  for 
rites  and  ceremonies  to  procure  me  future  bliss.  Deducting  this  amount 
and  thirty  thousand  rupees,  which  1  give  unto  your  mother  and  also  de- 
ducting the  above  written  various  family  expenses  and  so  forth,  whatever 
iresidue  shall  be  forthcoming  is  yours  on  becoming  of  age.  You  will  make 
enquiry  respecting  all  the  above  property  and  obtain  the  same  from  your 
mother^  and  whenever  you  do  aoy  act  you  will  do  it  having  taken  the  adr 
'Vice  of  your  mother.  You  must  not  do  any  act  departing  ffom  the  opi* 
nion  of  your  mother.  >  You  will  conduct  yourself  in  such  a  manner,  that 
my  reputation  may  be  preserved,  and  the  rites  and  ceremonies  carried  oi^ 
the  same  as  they  have  been  all  along.  To  this  purpose  I  make  this  will 
of  my  free  pleasure,,  in  sound  mind — year  12^8,  date  19th  Bkadur.  £ns:^ 
year  1&21|  2d  September,  Sunday." 

Witnessed  on  the  back ; 

^  R.  M.  Thomas,  Attorney  at  Law.^ 
♦*  Sree  Modhoosoodun  Sandyal.'* 
J*  Sree  Snroopchuiider  Addye.*^ 
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^  Postscript — ^AU  that  property  remains  mider  the  charge  of  ymif  mo-s 
ther,  but  1  appoint  my  brother  Sreejoot  Boishnobdoss  Mvllick^  Bud  Sreejoop 
Govindchunder  Rey^  joint  attomies.'' 

JSidamanee  Dossee^  had  according  to  her  agreement  with  Bustotn  Dos9 
JUullick^  disinissed  her  own  bill ;  and  the  cause  and  cross  cause,  between 
J^ajindro  and  Bustam  Doss^  after  the  finding  of  the  issue,  came  on  for  fiir-^ 
tker  directions  upon  the  J  8th  of  February,  1824  ;  when  it  was  declared 
i)i^tBnstom  Doss  MnUick  was  entitled  to  two-thirds  of  the  property,  mova" 
lie  and  immovable^  in  the  pleadings  mentioned.  That  the  Master  do  tak|9 
^n  apcount,  and  that  a  commission  of  partition  do  issue,  &c. 

It  may  be  inferred  from  the  part  of  this  proceeding,  which  relates  to 
ISonatuns  share  of  the  estate,  that  a  Hindoo  inaj  by  willf  dispose  of  his 
ancestorial  iinmovable^  as  well  as  movable  property,  and*  that  he  may  do  so 
%o  the  prejudice  of  his  wife  and  daughters,  although  they  were  unquestion- 
ably entitled  by  the  flindoo  law,  to  the  whole  of  his  estate  in  preference 
to  the  person  (o  whom  ^t  was  given  by  will.  ; 

And  further,  that  a  Hindoo  may  by  his  will  bind  his  adopted  son  to  an 
agreement,  into  which  he  himself  had  entered,  to  receive  one-third,  instead 
of  one-half,  of  the  joint  family  estate;  although  it  consists  oi ancestorial 
immovable  as  weU  as  movable  property. 

It  was  indeed  supposed,  that  Neelmony^  every  thing  considered,  had' 
entered  into  an  advantageous  agreement  with  his  uncle  Rdmkisseny  but  it 
did  not  appear  in  evidence  to  have  been  so,  and  the  case  was  decided  up- 
on the  ground  of  Neelmony's  right,  to  do  as  he  had  done,  and  upon  the 
jidopted  son'ss  having  been  concluded  by  his  adopting  father'a  act. 

floghoonpth  Paul  died  ppssessed  of  a  considearble  property,  both  mov*. 


aro^  OF  wijiLs. 

able  and  immovable,  but  it  was  idl  self-acquired.      He  made  his  liritt,  hy 
'which  be  disposed  of  his  whole  estate,  unequally  among  his  younger  sons^r 
leaving  his  eldest  son,  a  small  monthly,  allowance.       This  will  was  never^ 
contested,  and  seemed  to  have  been  thought  (by  the  interested  party,  and 
bis  advisers)  incontestable.       The  elder  son,  however,  who  may  be  said  to 
have  been  disinherited  by  it,  endeavoured  to  recover  his  proportion  of  his. 
father's  property  in  the  Supreme  Court,  but  this  was  not  done  by  a  deni- 
al of  the  father^s  right  to  dispose  of  his  property  by  will  as  he  thought  pro- 
per.     There  was  an  attempt  to  establish  the  testator's  verbal  revocation  of . 
tbe  will,  which  he  was  proved  to  have  made.      This  attempt  failed,  the  , 
will  was  established,  and  it  is  now  in  operation  against  the  eldest  soiu  . 
The  case  is  not  necessary  for  the  purpose  of  establishing  a  Hindoo's  right 
tb  dispose  of  his  property  by  will,  but  rt  shows  that  unequal  distributicta 
may  be  made  of  immovable j  as  well  as  oimovable^  property  by  a  testator,  « 

ahd  that  by  his  will,  the  eldest  son  may  be  disinherited. 

%■ 

'"  In  a  cause  between  Kishnonundo  Biswas,  complainant,  and /Vau^nXri^An^ 
Siswas,  defendant,  in  equity,  an  issue  was  directed  and  tried  betweeir 
Prawnkishno  Biswas  and  Kishnonundo  Biswas.  Kishnonundo,  was  the 
complainant  in  equity,  but  Prawnkishno  was  ordered  to  be  the  plaintiff  at 
law. 

The  case  was  this ;  Prawnkishno  Biswas  and  Juggomohun  Biswas  were 
the  sons  of  Ramhurry  Biswas,  and  Kishnonundo,  the  complainant,  was  Jug^ 
gomohuns  son ;  Juggomohun  being  dead,  his  son  Kishnonundo  claimed  as 
his  representative. 

r 

Prawnkishno  alleged,  that  Ramhurry  (who  died  at  Benares)  had  given 
to  Juggomohun  who  was  with  Ramhurry  at  the  time  of  his  death  all  his 
personal  proi)erty  to  the  amount  of  some  lakhs  of  rupees.  And  that  he 
(Ramhurry)  had  made  a  will,  by  which  he  left  Prawnkishno  three-fourths^ 
and  Juggomohun  one-fourth  of  his  landed  or  immovable  property. 
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:  Prawnkishno  failed  in  his  attempt  to  prore  that  his  father  ^TZ^pmAifffy^ 
had  made  such  a  will.  His  story  was  disbelieved,  and  Kishmmundo  8uc^^ 
ceeded  in  the  issue. 


This  case  was  very  strpngly  contested,  but,  although,  it  would  have 
been  of  great  importance  to  Kishnanundo  (when  it  was  doubtful  whether 
pr  not  the  will  might  be  established)  to  show  that  JZamAurry  could  not 
make  an  uneqtml  distribution  of  immovable  property  by  his  will,  no  such 
objection  was  urged,  because,  as  I  suppose,  it  was  well  understood  that  no 
9uch  objection  could  be  urged  with  effiect. 

Indeed,  if  it  had  not  been  assumed  that  Ramhurry  could  lawfully  make 
a  will,  disposing  of  his  immovable  property,  in  unequal  shares,  the  issue 
eould  not  have  been  thought,  in  any  manner  availing,  whatever  might 
have  been  its  resuljfc. 

The  following  cause  was  decided  in  March,  1820.  It  arose  out  of  the 
will  of  Rasbeharry  Surmono.  The  complainants  were  Debnoth  Sandial 
and  Conuckmonee  his  wife ;  Srijunoth  Sandial  and  Soobodra  his  wife  ;  BiS' 
sissory  Roy  and  Parbutteehis  wife,  and  Rookoonee  widow,  also  Golucknoth 
Sandial,  Sreenoth  Sandial  and  Janokeenoth  Sandial  infants,  by  their  next 
friend  the  said  Debnoth  Sandial. 

The  defendants  were,  Patrick  Maitland  and  Henrjf  William  J)roz^  e;a^« 
pcutors  of  Rasbeharry  Surmono. 

The  house  of  Messieurs  Palmer  and  Company j  had  been  appointed  exe^ 
*  £:utors  along  with  Mr.  Droz,  and  JITr.  Maitland  prpved  ti^e \yiU  as  ^memy 
j^er  of  that  house. 

Fo9 


jjj  or  wmjs. 

The  testator  had  lived  and  died  at  Cossimbumr.     He  died  in  Ae  montb 
of  Assin*  Beogal  Year  1224,  aaswenng  to  October,  1817. 

Here  is  his  will  :— 

•*SrteSree  Haiw— Year  1224.  £i^;lish  year  1817. 

« I  solemnly  make  otct  to  Sretjcot  Palmer  amd  Ompamg  my  estate  » 
specified  under  the  heads  oinceipts  and  disbursememis. 

**They  will  receive  a  fair  commissiim  for  the  measures  they  adopt,  ac^ 
coidtn^  to  what  is  specified  in  these  receipts  and  disburs^nents. 

*<  Whatever  remains  after  dedactii^  the  commission*  will  be  disbursed^ 
Mt  aon-in-law  iS>v^^^  Debnoth  Sandiat  has  aatbority  to  interfere,  and 
suggest  the  adoption  of  measures  as  occasion  requires/' 


He  then  sets  forth  his  property  under  the  head  **  Receipts.''  It  amounts 
io  335fS01  rupees,  and  he  adds,  *^  Sreejooi  Messieurs  Palmer  and  Co.  Mr^ 
William  Droz,  and  Sreejoot  Dehnoth  Sandial^  are  the  attomies  of 
this  statement  of  my  estate.  I  appoint  these  persons  attomies  and  mar; 
gugers  in  my  sound  senses." 

Then  follow  the  disbursements : — 

**  Sree  Sree  Ishwur  Brindahun :— Out  of  the  whole  my  estate,  one  lakh 
and  twenty  thousand  rupees.''  ''  Particulars  thereof — "  Ishwur  Munder 
and  Bhog  Munder^  &c.  16,000  rupees" — ''Making  a  deity,  and  establish- 
iiig  the  same,  and  so  forth,  expense  4,000  rupees" — ''and  there  will  remain 
100,000  rupees  in  Company's  bonds,  with  the  profits  of  which  the  service 
of  the  deity,  entertainment  of  strangers,  and  Jattra  Mohotsoharree^  to  be 
carried  on  as  appears  necessary," 
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^'  Goberdhun  Do$s  Baboo^  sdn  of  Sebuckram  Baboo,  has  been  cBrir<r^d 
"With  the  superintendence  of  the  Ishfjvt^r  Battee.  A  commission  sh^U  Bfe 
paid  to  him  at  the  rate  of  2  rupees  per  cent.  As  long  as  Brijnkishore  Mitter 
superintends  the  temple,  &c.  accounts,  he  is  to  receive  at  the  rate  of  5  m- 
pees  per  month  according  to  the  custom  of  that  place." 

^*  Of  my  free  pleasure,  I  make  a  present  to  Mr.  Droz  of  40,000  rupees^^^^ 
*M  daughters  8,000  rupees,'" — "  wife  5,000  rw^e^^,"— ^*  in  Company's  bonds 
to  remain  for  annual  Sraddha  10,000  rupees;  Srdddha,  &c.  to  be  performed 
every  year  with  the  profits.''  "  The  interest  on  Company's  bonds  amount^ 
ing  to  50,000  rupees,  to  be  received  and  given  in  alms  to  the  poor  and  des- 
titute and  so  forth,  according  to  circumstances."  **  Charges  to  build  a 
house  at  Si'ee  Sree  Ishwur  Juggunnath  2,500  rupees''  "  If  200,  or  500  rU^ 
pees  be  expended  herein,  over  and  above,  thie  saiMd  shall  be  paid  out  of  th^ 
interest  of  the  Company's  bonds."    "  In  hand  l6o,001  rupees — 333,501." 

'•This  money  is  mine  as  long  as  I  live  ;  on  my  decease,  my  grandsonsr, 
by  daughters  who  are  living,  are  to  receive  one- hialf  thereof.  Prom  the 
remainder  of  money  one  hundred  thousand  Brahmins  are  to  be  fed.  My 
son-in-law  and  others,  will  superintend  and  effect  this.  If  they  fail  therein, 
the  sin  arising  therefrom,  is  theirs ;  and  my  grandsons  by  daughters,  will 
receive  the  money  which  remains  on  my  death,  after  feeding  a»  Atcnitfrecf 
thousand  Brahmins;  and  requisite  disbursements  are  to  be  made  from  what 
remains,  after  the  agents  have  received  what  they  are  entitled  to,  accord- 
ing to  usage." 

The  bill  stated  that  the  testator  never  had  aity  grandsons  except  the 
complainants  Golucknoth,  Sreetioth  and  Janokeenoth,  and  that  they  are 
meant  by  the  description  of  "  grandsons  by  daughters  who  are  living."  It  is 
then  stated  that  after  paymerit  of  all  legacies,  and  performing  all  ceremo- 
nies, &c.  directed  by  the  v^i  a 'con^ideinifole  residue  will  renk 
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co^iplainant  Debnoth  Sandial  is  accordingly  heeeby  appointed  and  direct^ 

<a  cairyi  tJie  same  into  execution  according  to  the   true   intent  and 

MEANING  OF  the  SAID  WILL  of  the  Said  testatoV  Rasbeharrjf  Surmono. 

And  it  is  further  ordered  and  decreed,  that  the  sum  of  sicca  rupees  forty^ 

tirA^  thousand  seven  hundred  and  fifty  he  within  one  week  paid  to  him  the 

sqid  Debnoth  Sandial  by  the  said  defendant  Pairick  Maitland  as  such  exe* 

cuter  as  aforesaid  of  the  said  Rasbeharry  Surmono^  out  of  the  funds  in  his 

hands  appertaining  to  the  estate  of  the  said  Rasbeharry  Surmono  for  the 

purpose  of  paying  therewit/i  the  expenses  that  will  be  incurred  in  feeding 

lOQjOOO  Srahmins  pursuant  to  the  said  will  of  the  said  Rasbeharry  Surmo^ 

no.'*     Maitland  is  then  ordered  within  one  week  to.  pay  the  residue  of  the 

estate  of  Rasbeharry  Surmono  into  the  hands  of  the  Accouatant  General, 

aiul  thereupon  he  and  Henry  William  JprQz  ^  executors  ^e  i(y  be  ^y^ 

charged  from  their  executorship^ 

Jt  will  thus  be  seen,  that  out  of  an  estate  amounting  to  335,501  rupees^^ 
the  Court  ordered  the  supi  of  226,250  rupees,  or  upwards  of  ttvo-thirds  of 
the  whole,  to  be  applied  to  religious  purposes,  as  the  (estator  had  directed 
l}y  bii^  will. 


^ 
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IN  this  chapter,  I  shall  confine  myself  to  such  texts  as  J  find  set  fotUb^ 
in,  the  Digest  of  Jagannatha. 

Nareda  says,  "  That  con^t-act  of  delivery  and  receipt,  iirhich  is  made  r 

"  *  •  ■    .   « 

M^ith  a  view  to  gain  by  the  lender  on  the  principal  sum  while  remaining  - 
with  the  debtor,  is  called  a  loan  on  inteirest  (cwida)  and  money  lendenr^ 
jicqaire  their  subsistence  by  it." 

Catyajfcma : — *^  Let  no  man  lend  any  thing  to  women,  to  slaves,  or  to  chil« 
dren  :  whatever  thing  of  value  has  been  lent  to  them,  the  lender  cannot,  m  ; 
general,  recover  without  the  assent  of  their  guardian  or  master  }'*  and  again^  ; 
^*  Bhrigu  ordained,  that  a  man  shall  pay  a  debt  contracted  in  his  remote 
ahsencCf  even  witlumt  his  assent j  by  his  servant,  his  wife^  his  mother ^  hispm^^ 
pity  or  his  son:  provided  it  were  contracted  for  the  subsistence  of  t/ie  family. ^[ 

Nareda  to  Jndra,  in  the  Herivansa : — "  No  man,  O  thou  subduer  of  foes,^ 
slitnild  have  pecuniafy  dealings  with  him,  from  whom  he  desires  much  aj^ 
fcclion,  nor  visit  his  wjfe  in  hii  dbsence.'^ 

Vrihaspatif  quoted  by  BhAvadtvai  Vaohespati  Bhd  C/tandeHvara : — ^VA 
prudent  lender  should  always  deliver  the  thing  lefnt,  on  receiving  a  pledge 
of -adequatei  valae^  eiUier  to  bie  used  by  hitQi  0|r  werely-  kept  in  his  haiids^ 
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or  with  a  sufficient  surety,  and  either  with  a  written  agreement,  or  before 
credible  witnesses." 

Nareda : — "  Written  evidence  is  declared  to  be  of  two  sorts ;  the  first  ti» 
the  hand-writing  of  the  party  himself ^  which  need  not  have  subscribing 
witnesses,  and  the  second^  in  that  of  another  person,  which  ought  to  he 
attested:  the  validity  of  both  depends  on  the  usage  established  in  the 
country." 

Yajnyawalqfa  : — "There  should  in  general  be  three  witnesses,  persons 
who  take  delight  in  acts  ordained  in  the  Veda^  and  in  sabred  law  books- f 
and  properly  they  should  be  of  the  same  sex  and  class  with  the  party,  for 
whom  they  give  evidence  ;  but  if  that  cannot  be,  those  of  all  classes  may 
be  examined ;"  again,  "  But  every  document,  which  is  in  the  hand-writing 
of  the  party  himself  is  considered  s^  sufficient  evidence,  even  without 
witnesses,  unless  obtained  by  force  or  frauds  "  Whatever  contract  ishall 
have  been  concluded  by  mutual  consent,  a  vn-itten  memorial  of  it  should 
be  attested,  after  the  lender's  name  has  been  first  inserted.  Jt  should  bear 
the  year,  month,  half  month,  and  day,  with  the  designation  of  the  debtor^ 
by  his  name,  class,  and  the  like." 

'Menu: — "Even  in  the  space  of  six  months,  men  forget  G»ccurrences : 
therefore  were  letters  and  writings  anciently  invented,  by  the  beneficent 
creator." 

Yajnyawalcya : — "When  the  transaction  is  completed,  the  borrower 
should  sign  his  name  with  his  own  hand,  adding,  *  what  is  above  written^ 
has  the  assent  of  me,  son  of  such  a  one.' "  And  the  witnesses  should  sign 
their  names  all  together,  in  their  own  hand- writing,  after  writing  the  names 
of  their  fathers,  and  so  forth  ;  adding,  '  I  the  son  of  such  a  one,  am  witness 
to  this  writing,' "      ^  Let  the  writer  next  subscribe  at  the  end  of  the  writ- . 


■r  *"  ^r^  '  ■      *mf^ 
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ing,  '  this  has  been  \rritten  at  the  request  of  both  parties,  by  me,  such  a  one/ 
son  of  such  a  one.' 
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Vyasa: — "  A  borrower,  who  is  unlettered,  should  direct  another  person 
to  subscribe  his  declaration  of  assent ;  or  a  witness,  in  the  same  predica- 
ment, should  cause  his  name  to  be  signed  by  another  witness,  in  the  pre* 
sence  of  all  the  witnesses/' 

JSareda : — "  In  this  contract  there  are  two  things  which  give  confidence 
to  the  lender,  a  pledge,  and  a  surety  ;  and  tiyo  which  afford  clear  evidence^ 

a  writing,  and  an  attestation/' 

«> 

Menu: — '^  A  lender  of  money  may  take,  in  addition  to  his  capital,  thtf- 
interest  allowed  by  Vashishtha,  an  eightieth  part  of  an  hundred  by  the 
month."  N.  B.  This  is  15  per  cent  per  annum^  and  with  the  security  of  a' 
pledge ;  but  it  will  be  seen  that  much  higher  interest,  under  other  circum* 
stances,  is  allowed. 

Vrihaspati,   quoted  in  the  Retnacara: — **The  eightieth  part  accrues* 
monthly  on  the  principal ;  and  if  the  interest  be  received,  the  loan  is  doubts 
less  doubled  in  a  third  of  a  year  less  than  seven  years,  that  is,  in  six  years 
and  eight  months/' 

0  ft 

Vyasa: — "  Monthly  interest  is  declared  to  be  an  eightieth  part  of  the 
principal,  if  a  pledge  be  given.      An  eighth  part  is  added,  if  there  be  only 

« 

surety,  and  if  there  be  neither  pledge,  nor  surety,  two  in  the  hundred  may 
be  taken  from  a  debtor  of  the  sacerdotal  class.''        N.  B.  Iji  this  case  the^ 
permitted  interest  is  24  per  cent  per  annum. 

Xajnyawalcya:—'^^  An  eightieth  part  of  the  principal  is  the  monthly  mief^ 

y  t2 


est,  when  a  pledge  has  been  delivered ;  oth^mis^  it  may  he  m  ttii^^ir^c^ 
order  of  the  classes,  two^  i/ireeffour^  orjive^  in  the  hundred/' 

ilf«wM:-r-"  If  he  luive  no  pledge^y  a  lender  pf  money  may  ta|^e  two  in  the 
hundred  by  the  month,  remember  in^  the  duty  of  good  men :  for  by  thus  taking 
two  in  the  hundred,  he  becomes  not  a  siqner  for  gain.  He  may  thus  takfi 
in  proportion  to  the  risky  and  in  the  direct  order  of  the  classes  ;  two  in  the 
hundred  from  a  priest^  three  from  a  soldier  ^  four  from  a  merchant  ^  and  Jive 
ffpm  a  mechanic  or  servile  many  but  never  more  as  interest^  by  the  ifionth'' 


\ 


The  following  text  from  Harita^  relates  to  the  sacerdotal  class: — "For 
twenty-five  puranas  (or  four  hundred  panas)  of  copper,  lent  without  either 
nUdge  or  surety ^  the  interest  may^be^t^A^j^ano^a-month  ;  and  ([le  principal, 
being  doubled  in  four  years,  and  two  months,  bears  interest  no  longer^ 
Sacji  interest  is  legal,  and  tl^e  lender  violates  no  duty  by  taking  it." 

*...,-.----.-.■  •  "• 

Yajnyawalcya : — **  All  borrowers  who  travel  through  vfist  forests,  m^y 

pay  ten,  and  such  as  traverse  the  ocean^  twenty  in  the  hundred,  to  lenders 

qC  ^1  Qla3^es,  according  to  circumstances^  or  whatever  interest  has  been 

».    •    •  *  " 

stipidated  by  them,  as  the  price  of  the  risk  of  the  lender.'' 

(  .  .  . 

Menu: — **  Whatever  interest,  or  price  oftheHskj  shall  be  settled  betwem 

the  parties,  by  men  well  acquainted  with  sea  voyages  or  journies  by  land, 

yiritU  times  and  with  places,  such  interest  shall  ha^e  legal  foroe."  . 

Mfirita: — "Some  allow  a  jiana  each  month  for  q/^^  pura9\a^  qr  asixr, 
tfei^tfr  of  the  principal.'' 

Vrihaspati  says  ;  "  Learn  from  their  properties,  the  various  sOTts  of  in- 
terest dieclared  to  be  four,  or,  according  to  ootofif^ve,  and,  according  to 
others,  «ar." 


^st ;  C^r^^a,  Rtipj^ateii  i  .^icMvn4(^i,  dftily  iotqr^t ;  aad  -KA<\ya/a6A«,  in- 
terest by  enjoyment."  ; 

.    '«  Cqj/ipa  is  connect  vith  /fpjyaj  tl^e  )?Q4y  of  a  pledged  animal.     Ca-  . 
iica,  is  due  monthly.    inier^4t^pQQ  interest  ip  CAiiitTam 
est  stipulated  by  the  borrower,  is  carita.'' 

[  *' When  interest  is  received  at th^ f^e qfMph dliy, itis csiled. stchaiilfid^ 
^U  o;c  hv^r.  interest  i  fce^au^  i*  g^ftwe  d^ily,  like  hair^  which  citn  onl^ 
cease  growing,  on  the  loss  of  the  headJ*^ 

.  "Thui^  the  dftily  in^erest^  ca?  only  cea^e^  %hfi  fayment^ftMprki^aU 
and  hence  it  is  called  sichavriddhi.  The  rent,  or  use  and  bcGiiljatif)^  (if*^ 
pledged  house,  or  the  produce  of  a  pledged  field,  is  called  bhogalaVJ^ 
intei^s^t  by  epjoynwent."  •"-*  ^  > 

-  -  -     .  -    .       ^  .  ■  '-.^ 

''Interest  payable  at  the  close  of  each  day^  and  taig^a^ ,o^ Xxsijpx^v^  ac\ 

cruing  from  a  pledged  hody^  as  well  as  interest  by  enjoyment,  the  credU 

tor  shall  irec^ive  entire,  sq  long  a^ .  tht  principal  remain  unpaid.'^ 


T, 


^^  But  the  if^  of  a  plfid^e^  afUr  tyoice  Jibe  principal  has,  been}  reali^edi, 
from  the  usufruct,  compound  interest,  and  the  exaction  of  the  principal 
^d  mhfiU  int(tri^tj  offer  a  part  of  it  has  been  liquidated ^  is  usury;  aiul  Ye- 
preb^n3i)He»" 

■ 

Nareda  :—*'  In  law,  interest  on  lo^na  is  of /imn  kind«.  Citytca,  Calico^ 
Carita,  and  Chacravriddhi,  or  interest  paid  on  an  undiminished  principal, 
(>eriodjcal  mterest,  stipulated  ipt^.est,  and  interest  on  interest." 


^-  . 


^Interest  at  the  rate  of  one  pana^  or  of  half/ or  other  fraction  of  a  jMi^ 


iiOy  repeatedly  paid  without  diminishing  the  (caya)  principal/  is  named  eaytca  ; 
but  that  which  runs  by  the  month,  is  considered  as  calica^  or  payable 
at  a  {cold)  time  certain." 

''That  interest  is  named  earita^  or  stipulated,  when  the  debtor  of  his 
-own  accord  has  agreed  for  it ;  and  interest  upon  interest  is  declared  to  run 
like  a  wheeV 

Catyayana: — ^'  Stipulated  interest  is  that,  which  has  been  specially,  and 
6'eely  promised  by  the  debtor,  in  a  time  of  extreme  distress,  above  the  afi 
lowed  rate.'' 

r    '^  And  in  that  case,  but  in  no  other  whatever^  stipulated  interest  must  al^ 

llirays  be  paid.'* 

I?- 

t<  Where  a  loan  is  made  on  an  agreement,  that  the  whole  use  and  profit 
of  a  pledge  shall  be  the  only  interest^  it  is  called  a  loan  on  the  use  of  a 
pledge,  {AdhiVhoga^) 

Yajnyawalcya:-^**  Interest  on  interest,  is  chacravriddhi ;  monthly  in- 
terest is  named  calica;  that  which  is  stipulated  by  the  party  himself,  is  ca^^ 
rilaj  but  cayica  accrues  from  the  body  of  a  pledged  quadruped.' 


M 


**A  debt  secured  merely  by  a  written  contract,  ^shall  be  discharged,' 
from  a  moral  and  religious  obligation^  only  by  three  persons^  tl^  debtor^  his 
iouj  and  his  son's  son ;  but  a  pledge  shall  be  enjoyed  until  actual  payment 
of  the  debt  by  any  heir  in  any  degree.'' 

« 

Vyasa: — **That  interest  is  called  cayica^  which  arises  froirf  (caya)thQ 
body  of  a  pledged  female  quadruped  to  be  milked,  or  a  male  animal  to. 
vork  aud  carry  burdens,''       ...  * 
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Gautama c----**  Some  hold  that  no  lender  should  receive  interest  i€'^07id' 
iheyear.'^ 

3Ienu:^--"  Let  no  lender  for  a  month,  or  for  two  or  three  months,  at  a 
certain  interest,  receive  such  interest  beyond  the  year  ;  nor  any  interest 
which  is  unapproved,  nor  interest  upon  interest,  hy  previous  agreement ; 
nor  periodical  interest,  exceeding  in  time,  the  amount  of  the  principal ; 
nor  interest  exacted  from  a  debtor  as  the  price  ofrisk^  when  there  is  no 
public  danger  or  distress ,  nor  immoderate  profits  from  a  pledge  to  he  used, 
by  way  of  interest. ^^ 

Menu: — *'  Stipulated  interest  beyond  the  legal  rate^  and  different  from  the  • 
following  rulCy  is  invalid,  and  the  wise  call  it  an  usurious  way  of  lending.   * 
The  lender  is  entitled  at  most  to  five  in  the  hundred.'*       N.  B.  This  means  / 
five  in  the  hundred  by  the  month;  and  here  is  the  rule  referred  to — **  Inter-* 
est  on  money,  received  at  once,  not  year  by  year,  month  by  month,  or  day 
by  day,  as  it  ought,  must  never  be  more  than  enough  to  double  the  debt,    / 
that  is,  more  than  the  amount  of  the  principal  paid  at  the  same  time." 

Harita : — *'  Some  allow  a  pana  each  month,  for  (mepurana,  or  a  sixteenth 
of  the  principalJ*\ 

"  Grain  borrowed  before  the  harvest,  may  be  doubled,  or  at  most  tre-    ; 
bled,  according  to  its  price  at  the  tims  of  the  harvest,  being  then  payable 
by  agreement,  and  so  may  wool,  or  cotton  ;  but  grass,  and  the  fibres  of 
grass,  clarified  butter,  salt,  and  new  sugar,  may  be  increased  eight- fold 
in  one  year." 

ISareda: — "Of  interest  on  loans,  this  is  the  universal,  and  highest  rule, 
hut  the  rate  customary  in  the  country  where  the  debt  was  contradicted^  may 
be  different'*  .        ,  .    " 


^•*  It.  may  be  denble^  or  treWc,  or  lA  anotheir  eotmtry,-  <|«adr6pl^ ;  so  \h 
another,  even  octuple.     What  is  usual  in  the  country,  must  be  paid." 

:Jagimnathd  says,  "  To  iecoAcile  the  seeniing  eohtradfctions  of  fbese  text^^ 
all  commentators  liav^  ^stabliohed  varMH  applications  of  them  consistent  ' 
with  tkeir  own  apprehension  of  the  putp6rt  of  tfei  »6veral  texts.      The  sub-  ' 
jett  is  tery  intricate ;  and  the  opinions  of  i?dme  atxthoi^,  shsdl  therefore  bid 
separately  stated,  to  expla/in  the  sense  of  tke  texh^  and  etucidati  the  rules 
esitaHisfaed." 

This  observation  might  certainly  have  been  much  better  applied.  It  is 
8^otti  that  we  flfnd  so  many  textd,  and  so  few  contradictions,  fogether; 
and  if  there  be  much  intricacy,  it  must  be  looked  for  in  fh6  comitientaries 
with  l^hich  the  texts  have  bees  encumfbered  by  Jagmnatha  biindelf. 

If  a  pledge  (which  is  the  best  security)  be  giv6tf,  the  interbd^  is  to  be  z^i 
eightieth  part  by  Ae  month. 

If  personal  security  only  be  given,  an  eighth  part  is  to  be  added. 

If  no  pledge  (nor  surety)  be  given,  then  the  interest  is  to  b6  mofe  drless  '^ 
according  to  the  order  of  the  classes,  two,  three,  four,  or  Ave  per  cent;  that 
is,'  the  priest  shall  pay  two,  the  sbldier,  three,  thfe  merchant, /oar,  and  th§ 
m^hanic  or  servile  man,^re  per  cent  by  the  itlonth. 

If  neither  pledge  nor  surety,  he  of  the  sacerdot^t  class  shall  pay  so  as  to 
double  the  principal,  in  four  years  and  two  months,  i.  e.  twenty-Jbur  per 
cent  pfr  annum ;  and  when  the  principal  is  thus  doubled,  the  interest  shal) 
cease; 

Bonrowersi  who  undertake  perilous  voyages  or  journies  j  tbe  rq^l^ioinil 
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depending"  upoii' their  lives,  are  to  give  interest  in  proportion  ta  the  risk  ^ 
ifhich  is  run  by  the  lender 

It  is  said  by  Harita  that  some  allow  in  this  case  ane-sixteenth  of  the 
money  lent  per  mensem^      This  will  amount  to  seventy  Jive  per  cent  per  an^ 
num.     Here,  as  in  all  other  countries,  this  premium  must  be  regulated  hj 
the  discretion  of  the  parties,  and  it  stands  upon  the  principle  of  Respond   . 
ilentia  or  Bottomry. 

Sons,  and  son's  sons,  are  morally  bound  to  pay  a  debt  contracted  by  tha  > 
father  or  grand- father,  but  in  case  of  a  pledge  having  been  giten,  it  shall  ; 
be  retained  by  the  lender,  until  the  debt  is  dischai^ed* 

interest,  upon  grain,  &c.  lent  and  payable  in  kind,  is  prescribed  ;  birt 
the  rate  may  be  varied  by  the  usages  of  different  countries; 

.  The  statute  against  usury  in  Indian  applies  to  British  subjects  only ;  but    , 
although  a  security  reserving  a  higher  rate  of  interest  than  twelve  per  cent  * 
per  annum  will  not  be  thereby  vacated,  if  taken  by  any  other  than  a  i?ri- 
tiBh  subject,  the  Supreme  Court  has  never  allowed  s^  higher  rate  to  be  r^T 
covered^ 

i 
It  would  seem,  that  a  bargain  made  for  less  than  a  year,  shall  not  be  e-^i 

tended  beyond  that  period,  vvithout  a  special  stipulation. 

•  «  - 

Generally  speaking,  it  does  not  appear  that  interest  shall  cease  when  il  . 
amounts  to  the  principal  lent.   Yajnyawalcya  says,  ^'  When  a  pledge  has 
b^o  given,  wliick  Ibe  creditor  promised  <^  return  on  the  debt  being  doubled^ 
then  suxdy,  the  interest  having  equalled  the  principal,  the  pledge  must  be 
released.  oMiitks  dAuble  jv^ii^emj^j^aitf^  or  ^hating  been  received  from  the  - 

WW 
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eqiiai  to  the  principal  sain,  have  accrued,  the  eredilcr  shall  not  be  forced 
to  restore  a  pledge  fixed  in  his  hands,  unless  there  have  been  a  special  agree^ 
ment.'^ 

Menu  says,  '*  He,  who  cannot  pay  the  debt  at  the  fixed  time,  and  wishes 
to  renew  the  contract,  may  renew  it  in  writing,  with  the  creditpr^a  assent, 
if  i^  pay  all  the  interest  then  due.^ 

Interest  may  be  payable,  even  if  the  loan  be  made  without  a  reservation 
of  it;  or  in  cases  of  fraud,  interest  shall  be  paid,  although  the  creditor 
agreed  to  lenti  his  money  free  from  any  such  charge. 

Catyayana : — "  Though  a  loan  be  made  expressly  without  inlefest,  yet, 
if  the  debtor  pay  not  the  sum  lent  after  demand,  but  fravdulentfy  go  to 
another  country  ^  that  sum  shall  carry  interest  after  a  lapse  of  three  montlis  f^ 
and  Vishnu  says,  **  After  the  lapse  of  one  year,  debtors  who  have  not  acted 
frmudulently^  must  pay  interest,  as  allowed,  even  though  not  agreed  an  at 
the  time  of  the  loan.'' 

Catyayana  again  saysy  ^^What  has  been  amicably  lent  for  use^  shall 
bear  no  interest,  until  it  be  demanded  back ;'  but,  if  on  demand^  it  be  not 
restored,  it  shall  bear  interest  on  its  true  value  at  the  rate  of  five  in  the 
himdred ;" — and,  ^*  A  debtor,  who  even  residing  in  his  own  country,  pays 
not  the  debt,  aftet  more  demands  than  onet  shall  be  forced,  however  un>* 
willing,  to  pay  interest  on  it,  though  not  stipulaled^  after  the  lapse  of  a 
year." 

The  price  of  commodities  sold,  seems  to  be  put  upon  the  same  footing 
with  mone^  lent.  The  same  rule  holda  with  rei^ect  to  a  chattel  lent  for 
use,  if  the  borrower  absconds  without  restoring  it  Bat  according  to 
Jfyreda^  ''  There  shall  be  no  interest  without  a  special  ^gretm^iity  on  va^ 
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luable   things  lent  through  friendship  for  use^  not  for  consumption ;  but» 
even  without  agreement,  property  so  lent  bears  interest  after  half  ayear." 

% 

Gotama  says,  "The  principal  can  only  be  doubled  by  length  of  time, 
after  which  interest  c/eases.''  This  I  conceive,  means  that  more  than  the 
amount  of  the  principal  is  not  to  become  payable  at  the  same  time,  in  in* 
forest;  and  so  it  is  declared  by  Menu.  This  may  be  in  the  nature  of  a  ^e-* 
ixalty  on  tb.e  lender  fojr  allowing  the  interest  to  accumulate  beyond  the 
amount  of  the  sum  lent.  It  would  be  absurd  to  say  that  a  Soodra  (for  in* 
stance)  who  is  to  pay,  if  he  borrows  without  pledge,  or  surety,  five  per 
cent  by  the  month,  or  si;vly  by  the  year,  should  hold  the  principal  as  long 
as  he  pleased,  without  making  any  further  return  in  the  way  of  interest, 
if  he  had  paid  it  for  twenty  months.  if  the  creditor  pleases  to  let  inter* 
est  remain  due,  until  it  is  jbrought  up  to  ^l^e  amount  of  j^he  principal,  ^ 
may  not  be  unreasonable  to  restrain  him  from  enforcing  more  than  dou^ 
jt^le  the  amount  of  his  loaja  at  the  same  time. 

The  (lifTerepce  in  the  nature  of  pledges^  mnst  be  attended  ito.  Somet 
are  for  use,  aijd  by  the  enjoyment  of  them,  interest  is  supposed  to  be  paid.^ 
Others  aie  for  keeping,  or  merely  as  security  for  the  debt  and  interest. 
These  la^t,  when  the  interest  becomes  equal  to  the  sum  lent,  the  creditor 
may  appropriate  to  his  own  use,  or,  as  some  say,  sell,  and  account  with 
his  debtor  for  the  proceeds,  but  the  pledge  cannot  be  sold,  or  become  a 
creditor's  property,  untijT  after  the  interest  shall  have  ampuntecl  to  as  much 
^  the  principal/ 

There  is  indeed  a  great  diversity  of  opinion,  respecting  the  amounf  )to 
irhich  interest  may  arise  upon  various  articles  lent  for  use. 

ft 
#■ 

pfareda  says,  "  A  cpmmodity,  the  price  of  a  commodity,  wages,  a  de- 

w  w  ? 

•      -  ,■•••-■ 


I8ft  -OF  tOKtitACtS. 

posit  and  the  like,  a  fine  to  the  Ring,  a  thing  clandesUh^y  taken  withovk 
a  design  to  steal  it,  a  thing  idly  pr&misedj  abd  A.  stake  played  for ^  carry  nd 
interest  before  demand,  williout  a  special  agreement^ 

Samwrla: — ^^  There  shall  be  no  interest  on  the  property  of  women,  lent 
atnieably  by  them  to  their  kinsmen,  nor  on  interest  itself,  nor  on  a  depo^ 
sit,  nor  on  any  thing  so  committed  in  tmst,  nor  on  a  sum  which  is  dubious, 
6r  nnliquidated,  nor  on  a  sum  due  by  a  surety,  unless  it  be  mutually  sti* 
pnlated." 

And  Catyayana  also  says  generally-^*'  No  interest  is  ever  due  on  Iea« 
iher,  on  straw  or  produce,  on  pale  wine,  on  a  stake  played  for,  on  th^ 
price  of  commodities,  on  a  wonuin's  fee,. nor  on  what  is  due  on  account  o^ 
ibretyship*''  This  is  the  doctrine  of  Vyasa  also. 

Yajnyawalcya: — "Property  lent,  which  the  ctBAxior  will  not  receive  bacK 
token  tendered^  must  be  deposited  with  a  third  person,  afid  bears  no  inler^ 
fyt  afterwards.''  And  Vishnu,  "  Property  lent,  bears  fio  further  interest^ 
after  it  lias  been  tendered,  but  refused  by  the  creditor  ;**  and  '*  by  the  use  ot 
a  pledge,  to  be  kept  only,  the  interest  is  forfeited.*'  Qotama  adds  to  this, 
^  nor  money  tendered,  nor  a  sum  of  which  part  is  undelivered  by  the  tender^ 
it  of  which  he  disturbs  tlie possession.' 


» 


•   Vrihaspati  says,  **  A  pledge  (Aethi)  is  called  band' ha,  and  is  declared 
to  be  divisible  into  four  pairs ;  movable  or  personal,  and  fixed  or  real ;  ioi 

custody  only,  and  for  use;  unlimited,  and  limited,  as  to  time;  with  a 

> 

Vritten  contract,  and  with  a  verbal  attested  agreement." 


Vishnu : — **  By  the  use  of  a  pledge,  to  be  kept^  only,  the  interest  isfori 

f  Kept  Mi  ffcsrtiyi  ndi  (o  M  VMd  bj  the  Plcdsecii 
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"^ /cited,  an<i  the  tre^itor  shall  make  good  the  losb  Of  a  pledge,  ^hteistt 
was  caused  hy  the  act  of  God,  or  t/ie  Kifig^  and  without  Mi  fault" 

'  Naf^da:—''  If  a  pledge  be  tost,  and  the  creditor  do  not  replace  if,  the 
principal  itself  shall  be  forfeited,  unless  the  loss  \ras  caused  withbut  hh 
fault,  by  the  act  of  God,  or  of  the  King." 

< 

Yajnyawalcyd ;— "  If  a  pledge  for  custody  only,  be  used,  there  shall  be 
no  interest,    nor,  if  a  pledge  for  use  be  damaged;  a  pledge  spoiled,  lost,  or 
destroyed^  unless  by  the  act  of  God,  or  of  the  King,  shall  be  madf  good  by 
.  the  creditor.'' 

Vyasa  : — "  If  gold,  or  other  precious  thing,  shall  be  pledged,  and  losthy 
the  negligence  of  the  receiver,  that  creditor,  on  the  principal  and  interest 
sof  Mi  lomi  beijig  paid,  skiiU  beforeed  to  pay  the  price  of  tkk  pledgi'* 


Vrihaspati  : — "  Any  plerdge  being  used,  a(nd  wkblly  spoiied,  by  ihefixuH 
of  the  pledgee,  tlie  principal  debt  shall  be  lost.  If  the  pledge  be  o( great  ra- 
^ne  in  resptct  of  the  debt,  he  ifMistftdly  satisfy  the  pHedgor.^' 

Menu : — "  A  pliedge  mn^  ufot  be  used  by  force ;  that  is,  against  consent. 
The  pawnee  so  using  it,  must  give  up  his  whole  interest,  or  must  satisfy  the 
^jpawner,  if  it  be  spoiled  or  worn  out,  by  paying  him  the  original  pride  of  it; 
otherwise,  he  commits  a  theft  of  tte  pawn  ;''  and  **  the  fool  who  secrefly 
uses  a  pledge  without,  though  not  against,  the  assent  of  the  ownier,  shall 
give  up  hsdf  of  his  interest,  as  a  compensation  for  such  use." 

'    •  •         • 

Catyayana ;— "  He  who  employs  on  work,  an  unwilling  slave,  or  other 

living,  pledge,  without  the  assent  of  the  owner,  shall  be  compelled  to  pay 

the  valtie  of  the  worh^  or  shall  receive  no  interest  on  his  loan. '      *'  But  he, 

•  ■  -  •     ■         .  .    . 

who  with  words  or  with  blows  struck  on  a  sensible  part,  inl^ults  or  pains 
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»  pledged  slave,  or  the  like,  refusing  to  work,  nhUl  forfeit  the  mUresl  of 
his  loan,  and  pay  the  first  amercement." 

Menu: — **If  he  take  a  beneficial  pledge,  or  pledge  to  be  Msed  for  hU 
pro/it,  be  must  have  no  ot/ier  interest  on  his  loan.^^ 

Vriliaspati :—''  If  the  creditor,  through  avarice,  use  a  pledge  before  in^ 
terest  cease  on  the  loan,  or  before  the  stipul^it^d  period  expire,  the  debt  ^hall 
hear  no  further  interest.'' 

Vyasu: — "  If  a  pledge  be  destroyed  by  the  act  of  God,  or  of  the  King, 
no  fault  is  by  any  means  imputable  to  the  creditor  ;  and  immediatefy  after  the 
loss  of^  that  pledge,  the  debtor  shall  be  compelled  to  pay  the  debt  with  inter* 
est,  or  deliver  another  pledge.'' 

Nareda : — <*  When  a  pledge,  though  carefully  preservedt  is  spoiled  in 
course  of  time^  another  pledge  must  be  delivered,  or  the  amount  of  princi- 
pal  and  ipterest,  must  be  paid  to  the  creditor*'^ 


•  • 


Catyayana: — ^^  When  a  pledge  becomes  unfit  for  use,  or  perishes,  with* 
out  any  fault  on  the  part  of  the  creditor,  the  debtor  shall  be  compelled  to 
deliver  another  pledge,  for  he  is  not  exonerated  from  the  debt." 

Yajnyaivalcya : — **  Mortgaged  land  being  carried  away  by  a  rapid  stream,' 
or  being  seized  by  the  King,  another  pledge  of  land  must  be  delivered^  ot 
the  sum  lent  ipust  be  restored  to  the  lender." 

Vrihaspati  :—^^  The  whole  amount,  due  to  the  pledgee  not  being  paid, 
he  shall  on  no  account  be  compelled  to  restore  the  pledge  against  his 
Mrill,  nor  shall  it  be  obtained  from  him  by  deceit  or  confinement**-—**  Whea 
the  debtor,  tendering  the  principal  sum,  demands  the  pledge,  even  then  it 
piust  be  released,  otjierwise  th^  creditor  is  criminal," 
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^  Vajnyatvalcya :— "  To  the  debtor  who  comes  to  redeem  his  pledge,  the 
creditor  shall  restore  it,  or  be  punished  as  a  thief ;  and  if  the  creditor  be 
dead  or  absent,  the  debtor  may  pay  the  debt  to  his  kinsmen,  and  shall 
take  back  his  pledge." 

Vrihaspati  :— "  When  a  bouse  or  field,  mortgaged /or  use,,  has  not  been 
held  to  the  close  of  its  tam,  neither  can  the  debtor  obtain  his  property,  nor 
the  creditor  obtain  the  debt." 

-  <*  When  land  or  other  immovable  property  has  been  enjoyed,  and  mort 
than  the  principal  debt  has  accrued  therefrom,  then  the  principal  and  in^ 
terest  having  been  realized^  the  debtor  shall  obtain  his  pledge." 

.  Yajnyawalcya  : — "  When  a  debtor  mortgages  land  to  his  creditor,  de« 
daring  and  specifying  '  this  dhall  be  enjoyed  by  thee,  even  though  the  in^ 
terest  cease  on  becoming  equal  to  the  principal,'  that  pledge  shall  be  res* 
tored  to  the  debtor,  whenever  the  principal  and  interest  shall  have  been  re^ 
ceived.''    ''  But  a  pledge  shall  be  enjoyed  until  actual  payment  of  the  debt." 

^^The  pledge  isfkfeiled  if  it  be  not  redeemed  when  the  debt  is  doubled; 
since  it  is  pledged  for  a  stipulated  period,  it  is  forfeited  at  that  period. 
But  a  pledge  to  be  used  for  an  unlimited  time,  is  hot  forfeited.'' 

."He  who  sees  his  /aitcf  possessed  by  a  stranger  for  twenty  years  y  or  hia 
personal  estate  for  ten  years^  without  asserting  his  own  right,  loses  his  pro- 
perty in  them." — "  Except  pledges,  boundaries,  sealed  deposits,  the  wealth 
of  idiots  and  infants,  things  amicably  lent  for  use,  and  the  property  of  a 
King,  a  woman,  or  a  priest  versed  in  the  holy  writ.'' 

.Vrihaspati: — "After  the  time  for  payment  has  past,  and  wJun  inter ett 
ceases,  on  becoming  equal  to  the  principal^  the  ertditor  9hall  be  otc;;ter  o^ 
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tfae  pledge,  but  the  debtor  has  a  right  to  redeem  it,  before  ten  days  hava 
elapsed.'^  ;  > 

Vyasa  : — "  Gold  being  doubled,  and  the  stipulated  pwipd  having  ex* . 
pired,  the  creiditor  beoomes  owner  of  the  pledge,  after  the  lapse  of  fourteen 
dwfs.     But  a.  pledge  to  beusedy  of  which  the  term  has,  elapsed,  the  debtor 
shall  only  recover,  on  then  payings  from  other  funds,  the  exact  amount  of. 
the  principal." 

'  Mmu: — ''  If  a  man  take  a  beneficial  pledge^  he  must  have  no  other  inter* 
est  on  the  loan  ;  nor,  after  a  great  length  of  time,  or  when  the  profits  hav^ 
amounted  to  the  debt,  can  he  assign  or  sell  such  pledge." 

'Smritti: — "  After  giving  notice  to  the  debtor's  family^  a  pledgeybr  cus^ 
tody  may  be  used  when  the  principal  is  doubled,  and  so  niay  a  pledge  for 
Vi  limited  period,  when  that  period  is  expired'^ — ^^  If  the  debtor  be  missing  or 
dead,  let  the  creditor  produce  the  writing  in  a  6ourt  of  Justice,  and  obtaii| 
9  certificate  from  the  Court,  specifying  the  period  which  it  bore."^  * 

\  Vrihaspatij  cited  by  Misra  and  Blmvadeva,  under  tBe  tttle  of  Recovery 
of  Debts : — ^'  When  the  debt  is  doubled  by  the  interest,  and  the  debtor  is 
either  dead,  or  has  absconded,  the  creditor  may  attach  his  pledge,  or  the  - 
debtor's  chattel,  and  sell  it  before  witnesses ;  or  having  appraised  it,  in  an 
assembly  of  good  men,  he  may  keep  it  ten  days;  afler  which,  having  re- 
ceived the  amount  of  his  debt,  he  must  relinquish  the  balance,  if  there  be 
any.  Having  ascertained  his  own  demand  l>y  the  help  of  men  skilled  in 
arithmetic,  ai\d  tak^n  the  attestation  of  witnesses,  he  commits  no  offence 
by  thus  recovering  it." 

^Catyayana: — "When  the  pawnOT  is  missings  let  the  creditor  produce 
bia  pledge  before  the  Kin^- ^  il^  ij»f  k^  then  sokft  with  his  :permis9io]|  ^ 


..    -*."'■ 
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This  is  a  settled  rule;       Receiving  the  principal  with  interest^  he  piu^t  de- 
posit the  surplus  with  the  King/' 

Yajnyawalyca : — "  Or,  even  in  the  absence  of  the  debtpr,  the  creditor 
may  sell  the  pledge  before  witnesses." 

* 

Vyasa: — "  Pledges  are  declared  to  be  of  two  sorts,  immovable^  and  mov" 
ffblef  both  are  valid  when  there  U  actual  enjoyment,  and. not  otherwise^*, 

Vrihaspati: — "Of  hioji  who  does  not  enjoy  a  pledge^  nor  possess  it,  nor 
claim  it  on  evidence^  the  written  contract  for  that  pledge  is  nugatory  j  like 
a  bond,  when  the  debtor  and  witi^^sses  have  decfsased/' 

Catyayana: — "Should  a  man  hypothecate  the  same  thing  to  two  credi- 
tors,  what  must  be  decided  ?  The  first  hypothecation  must  be  established^ 
find  the  debtor  shalf  be  punished  as  for  theft '^ 

Vishnu : — ^'  He  who  has  n^ortgaged  even  a  bulCs  hide  of  land  to  one  ere* 
ditor,  and  without  having  redeemed  it,  mortgages  it  to  another^  shall  be 
porporally  punished  by  whipping  or  imprisonment.  If  the  quantity  be  less 
he  shall  pay  a  fine  of  sixteen  suvernas*  That  land,  whether  little  or  much, 
on  the  produce  of  which,  one  nian  can  subsist  for  a  year,  is  called  th^ 
quantity  of  a  bull's  hide,'* 

Smrilti,  cited  in  the  Retnacarcf,:—^*  If  two  men,  to  whom  the  same  pro- 
perty has  been  pledged,  enter  into  a  contest;  to  him  yrho  has  possessed 
the  land,  jit  shall  bejong,  if  no  force  were  used.'' — "By  two  creditors,  claim^ 
ing  the  pledge  on  the  grounds  of  possession  for  an  equal  lime,  it  shall  be 
shared  equally  ;  and  the  same  rule  is  declared  in  the  cases  of  a  gift  and  ^ 
9^^/' — '^  jf  a  pledge,  a  sale,  or  a  gift,  of  the  sam^  things  be  alleged  to  1^9 
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made  before  witnesses  to  one  man,  and  by  a  written  instrument  to  another, 
the  writing  shall  prevail  over  the  oral  testimony y  because  one  contract  onlu^ 
is  maintained." — **  Should  the  creditor,  against,  or  even  without,  the  as- 
sent of  his  debtor,  possess  himself  of  more  land,  or  other  property y  than 
was  expressly  mortgaged,  he  shall  pay  the  first  amercement,  and  the  debtor 
shall  receive  back  his  whole  pledge '' 

■m 

/ 

Yajnyawalcya  : — **  It  is  declared  that  brethren^  husband  andwife^fa^ 
ther  and  son^  cannot  become  sureties  for  each  other^  before  partition  ; 
nor  reciprocally  lend  their  joint  property ^  nor  6ive  evidence  for  each 
OTHER,  in  matters  relating  to  the  common  stock.'* 

t^areda  : — **  After  partition^  but  not  before  it,  brothers  may  becom$ 
witnesses^  or  sureties  for  each  other^  and  may  reciprocally  give  and  receive 
presents,  or  make  contracts  with  each  other ;  but  in  regard  to  property  se^ 
parately  acquired^  they  may  do  so  even  before  partition."^ 

Vrihaspati : — **  Four  sorts  of  sureties  are  mentioned  by  sages,  in  the 
system  of  jurisprudence,  for  appearance^  for  honesty ^  for  paying  a  sdm 
lenty  and  for  delivering  the  debtor's  effects.  The  first  says,  *  /  will  produce 
that  man ;  the  second  says,  *  that  man  is  trust  worthy ;'  the  third  says,  *  I 
will  pay  the  debt ;'  the  fourth  says,  *  /  will  deliver  his  effects'  On  failure^of 
their  engagement,  the  two  firsts  but  not  their  sonSy  must  pay  the  sum  lent  at 
the  time  stipulated.  The  two  last  (on  default  of  the  borrowers)  and  even 
their  sons,  if  they  die,  and  leave  assets.'' 

ft 

Nareda  says,  "  Three  sorts  of  sureties,  for  three  purposes,  are  mentioned 
J    by  the  wise,  for  appearance^  for  payment^  ^nd  for  honesty.       If  the  debtors 
fail  in  their  engagements,  or  if  his  confidence  misled  the  creditor^  the  swea- 
ty must  pay  the  djebt,  and  so  must  the  surety /or  appearance,  if  he  do  not 
produce  the  debtor '\ 
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Yajnyawdlcya: — "Suretiship  is  ordained /or  appearance,  for  honesty^ 
atid  for  payment.  The  two  first  sureties^  and  not  their  sons,  must  pay  the 
debt  on  failure  of  their  engagements;  but  even  the  sons  of  the  last,  may 
be  compelled  to  pay  it.'* 

Catyayana: — ^*  Let  the  King  cause  sureties  to  be  giy en  for  payment , 
for  appearance,  for  confidence,  or  for  honesty,  for  the  matter  in  contest,  and 
for  ordeal.  On  failure  of  their  engagements,  they  shall  be  answerable 
according  to  circumstance^**  "  If  a  surety  for  the  appearance  of  a  debtor, 
produce  him  not  at  the  time,  and  in  the  place  agreed  on,  he  shall  discharge 
the  debt,  unless  he  was  prevented  by  the  act  of  God  or  the  King.''  *'  After 
the  time  of  difficulty  has  past,  the  surety,  who  still  does  not  produce  him, 
shall  pay  the  debt,  and  the  same  law  is  declared,  even  if  the  debtor  should 
fJie."  The  "  time  of  difficjulty"  meaAs  that  timje  when  the  act  of  God,  or 
Df  the  Kipg  was  in  operation." 

Menu  : — "  The  man  who  becomes  surety /or  the  appearance  of  a  debtor 
in  this  world,  ond  produces  him  nof,  shall  pay  the  debt  put  of  his  own  pi'p-^ 
perty." 

Vrihaspati : — ^'  Let  the  creditor  allow  time  for  the  surety  to  search  for 
the  debtor  who  has  absconded,  a  fortnight,  a  month,  or  six  weeks,  accord* 
ing  to  the  distance  of  the  place  .where  he  m^y  be  supposed  to  lurk.  Let 
po  sureties  be  excessively  harrassed.  Let  them  gradually  be  compelled  to 
^ay  the  debt.  Let  them  not  be  attacked,  if  the  debtor  be  at  hand,  and 
ifLmenable.    Such  is  the  law  in  favor  of  sureties/' 

fSmriti : — "From  a  nuUicious  debtor,  who  is  on  any  account  disposed 
|:hrough  enmity,  to  take  the  protection  of  a  stranger  professedly  hostile  to 
pis  creditor,  or  to  dp  any  thing  inauspicious  to  him,  or  to  adopt  the  ffoi^r 

•'-•'.••  •    ^  *  ?  •     . 
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dfact  of  wicked  men.  Let  a  snretj  for  kame9ty  be  taken  as  a  candon 
against  such  behavior.  If  his  conduct  beiie  the  promise^  his  surUjf  musi  pay 
the  debt."" 

Catyayana: — *'At  the  time  and  place,  when  the  ceremony  should  be 
p'erformedy  if  he  fail  in  eter  so  small  a  degree^  the  snrety  shaU  be  compelled 
to  pay  the  sum,  as  a  just  debt ;  ^uch  is  the  law  respecting  proved  debts  J" 


Menu  : — "  But  money  due  by  a  surety,  or  idly  promised  to 
actresses^  or  last  at  play^  or  due  for  spiriiuams  kquars^  43T  what  remain^ 
unpaid  of  a  fine  or  toll;  the  son  of  the  surety^  ob  debtor,  shall  not  in  ge^ 
ikeral  be  obliged  to  pay.  Such  is  the  rule  in  case  of  a  surety y^r  good  beha^ 
vior  or  for  appearance  ;  but  if  a  snretj  for  payment  should  die,  the  Judgift 
ihay  compel  even  his  heirs  to  discharge  the  debt." 

Ya/ityaira/cya;—"  Should  a  surety  for  the  appearance^  or  the  honesty  of 
another  die,  his  sons  need  not  pay  the  debt^  but  the  sons  of  asurety  ybr  ]^y^ 
nienl,  or  delivery,  must  pay  the  sum  lent,  or  deliver  the  thing  undertaken.^* 

Catyayana  : — **  Should  a  man  become  surety /or  the  appearance  of  a  debt'* 
or,  from  whom  he  liad  received  a  pledge,  as-his  own  security  the  creditor, 
if  that  surety  die,  may  compel  his  son  to  pay  the  dehtyupon  proving  th$ 
whole  case.^*  This  is  rather  obscurely  expressed,  but  it  means  that  the 
son  of  a  surety  who  had  received  a  pledge,  by  way  of  counter  security^ 
shall  be  answerable  if  the  fact  be  proved  ;  and  so  it  is  in  Memu,  ^^Iftha 
surety  had  received  money  from  the  debtor,  and  had  enough  to.fay.ths 
DEBT,  the  son  of  him  who  so  received  it,  shall  discharge  the  debt  out  of  his 
Inherited  property.      This  is  a  sacred  ordinance  J* 


'"  YaJnyaWalcya  c^-*^  When  there  are  two  or  more  isuretiMS  sotSTXtt 
BOUND;  they  shall  pay  their  proportionate  shares  of  the  debt ;  but  whem 


..:^ 
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lAe^  ar^  bound  severa]LLY»  f^f  paj/ment  shall  be  made  by  any  one  of 
THEM,  as  the  creditor  pleases.'* 

Vi/asa  : — "  The  sou  of  a  souy  $ball,  in  general,  pay  the  debt  of  his  grand- 
father;  hut  the  son  only^  shall  pay  the  debt  of  the  father^  ijncurrep  bY 

HIS  BECOMING  A  SURETY,    and  both  of  them  without  interest:  but  it  is 

'   •     •  •       .    . 

clearly  settled^  that  their  sons,  the  great  grandsons^  and  grandsons^  respec- 
lively,  are  not  morally  bound  to  pay.'* 

Catyayana  ;— "  Money  due  by  a  sur^ty^  nejed  not  on  any  account,  be 
paid  by  his  grandsons;  but,  in  everj  instance,  such  a  dej[)t  incurred  6y  his 
Jathexy  must  be  made  good  by  a  son,  withqut  i/iterest.** 

SmriUij  cited  in  th^  Mitacshara ;— */  j^hould  the  debtor  be  insolventt 

a 

^d  the  surety  have  assets^  the  principal  only  mqst  be  paid  by  his  son.    He 
i^  not  liable  for  the  paym^^t  of  iqterest/' 

Vrihaspati  : — "  Should  a  surety,  being  harrassed^  pay  the  debt  for  which 
he  was  bound,  he  shall  receive  twice  the  sum  from  the  debtor,  after  the 
lapae  of  amqnth  and  an  half." 

Vishnu  and  Nareda: — **If  the  surety,  being  hatrassed  by  thecreditoTp 
discharge  the  debt,  the  debtor  shall  pay  twice  as  much  to  the  surety.** 

Yajnyawalcya  : — **  When  the  surety  is  compelled  to  pay  a  notorious  debt 
to  the  creditor,  the  debtor  shall  be  forced  to  repay  double  the  sum  to  the 
surety.** 

Catyayana  : — "The  surety  shall  twiw^rfia/e/y  receive,  from  the  debtor^ 
fmt  without  interest^  the  sum  which  he  has  paid,  when  legally  urged  by 
the  creditor,  on  proving  the  case  by.  witnesfses.'^      This  Qiust  apply  to  jt 
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ptiyment  made  by  a  surety,  who  has  not  been  fiarrassed^  or  compelled  to  i(J 
by  the  creditor. 

Vrihaspati: — "  By  whom,  to  whom,  and  in  what  mode,  should,  op 
should  not,  be  paid  a  loan,  which  has  been  received  from  another,  in  the 
form  of  a  loan,  on  interest,  shall  now  be  declared.  If  the  time  of  payment 
be  not  expressed^  the  debt  shall  be  paid  on  demand^  with  interest  then  due^ 
If  expressed^  at  the  full  time  limited^  and,  if  not  previously  demanded^  when 

INTEREST  CEASES  ON  BECOMING  EQUAL  TO  THE  PRINCIPAL.       If  the  father 

should  die  in  d^bt,  it  shall  be  paid  by  his  sons,  with  interest,  as  far  as  the 
law  allows."  **  The  father's  debt  must  he  first  paid,  and  next  a  debt  con- 
tracted by  the  man  himself,  but  the  debt  of  the  paternal  grandfather^  must 
even  be  paid  befpre  either  of  those."  "  The  sons  must  pay  the  debt  of 
their  father,  whep  proved,  as  if  it  were  their  own^  or  with  interest.  The 
son's  son,  must  pay  the  debt  of  his  grandfather,  but  without  interest;  an() 
his  son,  or  the  great  grandson^  shall  not  be  compelled  to  discharge  it,  n^^ 
Jess  he  be  heir,  and  have  assets,'' 

Vishnu : — "  If  he,  who  contracted  the  dpbt,  should  die,  or  become  a 
religious  anchoret,  or  remain  abroad  for  twenty  years,  that  debt  shall  b^ 
discharged  by  his  sons^  or  grandsons,  but  not  bv  remoter  descendants,  again^^ 
their  wU^." 

Nareda  : — '<  A  father  being  dead,  his  sons,  whether  after  partition,  ojt 
hefore  it,  shall  discharge  his  debt,  in  proportion  to  their  shares,  or,  tha| 
son  alone,  who  has  taken  the  burden  upon  himself. '^ 

yo/nyatrofoya;—"  The  father,  being  gone  to  a  foreign  country  f  or  deceas-i 
ed,  naturally  or  civilly,  or  wholly  immersed  in  vices,  the  sons,  or  their  sonf 
paost  pay  the  debt  \  but,  if  disputed,  it  must  b^  proved  b^  witnesses,^ 
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Catyayand : — "  A  creditor  may  enforce  payment  of  such  debts  from 
the  sons  of  his  debtors,  who,  though  alive,  are  incurably  diseased,  mad,  or 
extremely  aged,  or  have  been  very  long  in  a  foreign  country,  provided 
THEIR  SONS  HAVE  ASSETS  OF  THE  DEBTOR."  Possession  of  assets  by  the 
son,  must,  as  1  conceive,  be  always  understood,  when  a  liability  to  pay 
his  father's  debts  is  spoken  of.  By  the  Hindoo  law,  as  administered  in 
the  Supreme  Court,  a  representative  is  only  held  answerable  to  the  amount 
of  assets  which  have  come  to  his  hands* 

The  payment  of  a  father's  debts  by  a  son,  who  is  of  ability  to  pay  theni 
Out  of  his  own  means,  is  enjoined  as  a  moral  duty.  Nareda  says,  <^  Fa- 
thers desire  male  offspring,  for  their  own  sake,  reflecting,  '  this  son  will 
redeem  me  from  every  debt  whatsoever,  due  to  superior  and  infirior  beings.* 
Therefore  a  son  begotten  by  him,  should  relinquish  his  owfi  property,  and 
assiduously  redeem  his  father  from  debt,  lest  lie  fall  into  a  region  of  torment. 
Jf  a  devout  man,  or  one  who  maintained  a  sacrificial  fire  die  a  debtor,  all 

THE    MERIT    OP    HIS    DEVOUT  AUSTERITIES,  or  o/7/i5 />«rp«/wa/  >fr^,  SHALL 
BELONG  TO  HIS  CREDITORS." 

Nareda  : — "  A  debt  contracted  before  partition  by  an  uncle,  or  a  bro- 
ther, or  a  mother,  for  the  support  of  the  family,  all  the  parceners,  or  joint 
tenants,  shall  discharge.'' 

Vishnu ;— "  A  debt  contracted  ^V?iw//y  and  severally  by  parceners,  shall  be 
paid  by  any  one  of  them  who  is  present  and  amenable;  and  so  shall  the  debt 
of  the  father,  by  any  one  of  the  brothers,  before  partition  ;  but  after 
partition  they  shall  severally  pay  according  to  their  sJiaresofthe  inheritance '\ 

i  Menu : — **  If  the  debtor  be  dead,  and  if  tlie  money  borrowed,  was  ex- 
pended for  THE  USE  OF  THE  FAMILY,  it  must  be  paid  by  that  family,  di^ 
vided  or  undivided^  out  of  their  own  estate.'' 
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Cdtyayaha  : — **  On  the  death  of  a  father,  his  d6bt  shall  in  no  case  b© 
paid  by  his  sons  incapable  from  nonage,  of  conducting  their  own  affairs ; 
but  at  their  full  age  of  fifteen  years,  they  shall  pay  it  in  proportion  to 
THEIR  SHARES,  Otherwise,  they  shall  dwell  hereafter  in  a  region  of  horror.'* 

Nareda  : — "  A  debt  contracted  by  the  tvifej  shall  by  no  means  bind  the 

m 

^husband,  ntiless  it  were  for  necessaries  at  a  time  of  great  distress,  a  man  is 
indispensably  bound  to  support  his/amity.''     N.  B.  In  the  absence  of  a  man, 
his  wife,  his  son,  or  even  his  slave,  may  borrow  money  ybr  the  support  ofhi^ 
Ifamily,  sad  he  shall  be  obliged  to  pay  it* 

Catyayana  : — *^  He  who  accepts  not  a  thing  which  he  has  bought  an4 
secured,  and  he  who  delivers  not,  free  from  blemish,  a  tiling  Mjiich  he  has 
sold,  shall  each  take  back  his  own  property,  forf£;itino  a  tenth  part  OIP 
THE  PRICE  ?"  "  Yet,  if  the  thing  wei:e  i^ot  secured,  though  a  formal  cou-» 
tract  were  made,  and  the  purchaser  accept  it  not,  the  same  rule  for  rescis^ 
sion  within  ten  days  prevails;  but  after  ten  d^ys,  the  contract  may  no|  b9 
rescinded.'' 

Nareda : — "  Should  the  thing  sold  be  injured,  or  burned,  or  carried 
away,  after  the  time  when  it  ought  to  have  been  delivered,  the  losssIiaH 
fall  on  the  vendor,  who  delivered  it  not  when  he  ought^^ 

Yajnyawalcya : — "  Should  a  commodity  sold,  but  not  delivered  on  de^ 

mand,  with  tender  of  payment  be  injured  .by  the  act  of  God,  oti  of 

the  Kino,  the  loss  shall  fall  on  the  vendor.''   '*  If  the  first  vendee  refuse  ta 

receive  the  thing  sold,  it  may  be  sold  to  another,  and  if  a  Idss  arise  by  tho 

fault  of  the  vendee,  on  him  alone  shall  it  fall.'* 

Nareda  : — "  He,  who  having  shown  a  specimen  of  property,  free  fron^ 

r  - 

blemish,  delivers  blemished  property,  shall  be  made  io  pay  tioifhiiz  the  prifli 
to  the  vendee,  and  a  fine  to  the  same  amount. '\ 


»     4' 
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'  Vrihaspati  >-^"  The  dishonest  man,  who  sells  a  commodity,  "knowing  its 
Memis/i,  but  not  disclosing  it,  shdll  pay  double  the  price  of  it  to  the  vendee^ 
and  a  fine  of  equal  amount  to  the  KingJ^ 

Yajnyawalcya : — "If  a  man  sell  to  one,  what  had  been  already  sold  hy 
him  to  another,  or  a  blemished  commodity  as  unblemished,  the  fine  shall  be 
double  the  price  of  the  thing T 

Nareda : — "  He  who  sells  a  commodity  to  one  man,  and  delivers  it  to 
another  unauthorized  to  receive  it,  shall  also  pay  double  the  price,  and  a 
fine  to  the  same  amount/'  This  must  mean,  if  the  transaction  be  fraudu- 
lent 

« 

Yajnyawalcya,  cited  in  the  Retnacara,  and  Chintamonee  r-^*^  ffe  shall  be 
compelled  to  pay  twofold,  a  sum  received  as  earnest.'*  This  is  said  with 
rfrspecl  to  a  Y^ndee  who  refuses  to  receive,  when  offered,  the  commodity 
purchased* 

Vyosa: — "  By  him,  who  has  givei^  earnest,  and  appointed  no  specific 
time  for  delivery »  it  ^hall  be  forfeited,  if  he  refuse  to  accept  the  commodity 
fvhen  offered'* 

Vrihaspati: — **  What  has  been  sold  at  a  low  price,  by  a  man  inebriated 
pr  insane,  or  through  fear,  or  by  one  not  his  own  master,  or  by  an  idiots 
fhall  be  given  back,  or  may  be  taken  forcibly,  from  the  buy^r," 

Nareda  : — *•  The  purchase  and  sale  of  all  commodities  by  merchants,' 
eire  made  with  a  view  to  gain,  and  that  gain  arises  from  the  receipt  of  the 
price,  be  it  great  or  small.  Therefore,  when  a  price  has  not  been  stipu- 
lated, let  some  merchant,  who  knows  the  prices  of  commodities,  fix  it 
according  to  place  sLbd  time*  Le^t  hini  not  act  crookedly;  the  straight  path 
fsthe  best  in  all  merdantile  business."* 
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Yajnyatcalcya : — "  He  who  falsifies  scales,  market  rates,  measures^  of 
standard  coins,  and  he  who  uses  them,  shall  both  be  forced  to  pay  the  hio-h* 
est  amercement.''  "  That  examiner  of  coins,  who  declares  bad  tnoney  goodf 
or  good  money  bad,  shall  be  compelled  to  pay  the  hig/iest  amercement ;'' 
"but  he  who  cheats  in  weights  or  measures  to  the  amount  of  an  eio^hth 
party  shall  be  forced  to  pay  a  fine  of  two  hundred /ia»a^,  and  proportion- 
ably,  if  the  fraud  be  greater,  or  less."  "  A  man  who  adulterates  vendible 
property,  such  as  drugs,  oil,  salt,  perfumes,  grain,  sugar,  or  the  like,  shall 
be  compelled  to  pay  sixteen /lancw."  "  The  fine  for  disguising  the  nature 
dearth,  leather,  beads,  thread,  iron,  wood,  bark,zxiA  cloth,  is  eight  times  the 
amount  of  the  sale."  "  The  fine  also,  for  one  who  delivers  in  pledge  or 
sale,  a  thing  changed  under  seal,  or  a  fictitious  valuable,  i$  thus  regulated^ 
for  a  thing  worth  less  than  apana,  the  fine  is  fifty  panas,  for  one  pana,  a 
hundred,  for  two  panas,  two  hundred,  for  a  greater  value,  a  higher  amerce-^ 
ment''  **The  highest  amercement,  is  directed  for  traders  combining  ttp 
maintain  the  price  against  labourers  and  artisans^  although  acquainted  wit  A 
the  rise  or  fall  of  the  price.'' 

3Ienu: — *'  A  contract  made  by  a  person  intoxicated  or  insane,  or  griev- 
ously disordered,  or  wholly  dependent ;  by  an  infant,  or  a  decrepit  old 
man,  or  by  a  person  without  authority,  is  utterly  void." 

Catyayana: — "  What  has  been  given  by  men  under  the  impulse  of  lust, 
or  anger,  or  by  such  as  are  not  their  own  masters,  or  by  one  diseased,  or 
deprived  of  virility,  or  inebriated,  or  of  unsound  mind,  or  through  mistake^ 
or  in  jest,  may  be  taken  back." 

Yrihaspati : — "  What  is  given  by  a  person  in  wrath,  or  excessive  joy,  or 
through  inadvertence,  or  during  disease,  minority,  or  madness,  or  under 
the  impulse  of  terror,  or  by  one  intoxicated,  or  extr^nely  old,  or  by  an 
outcast,  or  an  idiot,  or  by  a  man  afilicted  with  grief,  or  with  pain,  or  what 
is  given  in  sport  \  all  this  is  declared  uagiven,  and  void.      If  any  thing  be 
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given  for  a  consideration  unperformed,  or  to  a  bad  man  mistalienfor  a  good 
one,  or  for  any  illegal  act,  the  owna:  may  take  it  back." 

Catynyana: — "Let  the  Judge  declare  void,  a  sale  without  ownership, 
jWid  a  gift,  or  pledge,  unauthorized  by  the  owner." 

I^areda : — "  The  owner^  finding  a  thing  which  had  be^n  sold  by  a  stran- 
ger,  shall  recover  it." 

Menu: — **  A  gift  or  sale,  thus  made  hy  any  other  than  the  true  otvner^ 
fnust,  by  a  settled  rule,  lie  considered  injudicial  proceedings,  as  not  made.*\ 

-  Yajnyawalcya:'-^^^  In  all  other  contested  matters,  the  latest  act  shall  pre* 
§)ail;  hut  in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  contract  has  the 
greatest  forcer 

Although  it  is  declared  by  statute,  that  all  matters  of  contract  and 
dealing,  between  party  and  party,  shall  be  determined  in  the  case  of  Hin^ 
doos,  by  tlie  laws  and  usages  of  Hindoos,  I  never  knew,  or  heard  of,  an 
iastance  in  which  the  Supreme  Court  was  called  upon  in  a  case  of  con- 
tract, to  decide  by  such  laws  and  usages.  I  did  not  therefore,  consider 
a  cha|)ter  upon  Contracts  to  be  necessary  in  this  work,  but  I  conceive  that 
the  texts  ^^hith  I  have  collected,  and  brought  together,  will  be  thought 

)ulere2>iiug  aud  curiouSp 

« 
Those  who  may  take  the  trouble  of  reading  Jagannathds  commentaries 

upon  tliis  particular  subject,  will  wonder  perhaps,  at  the  indefaligable  in? 

pastry  with  which  lie  has  endeavoured  to  make  simplicity,  complex  ;  an4 

^0  render  that  which  is  obvious,  unintelligible. 

\  have  merely  j^iven  some  of  the  leading  texts  which  relate  to  the  law  of 

T7» 
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Qontracts^  and  to  my  mind,  the  system  (generally  speaking)  appears  to  be. 
rational  and  moral.  No  less  moral,  and  possibly  more  rational,  because  it 
is,  in  a  great  degree,  abstracted  from  the  Hindoo  religion,  and  dependent 
upoa  ethics  alone;  upon  principles  which  are  universally  admitted,  which 
are  immutable  in  thems^lves,  and  which  cannot  but  be  eternal  in  their 
duration. 

Whatever  may  be  said  by  metaphysicians  of  the  moral  sense,  it  is  plain 
that  good  faith  and  fair  dealing,  are  required  by  the  institutes  of  all  civi- 
lized people ;  and  although  ther-e  are  offices,  the  performance  of  which, 
must  depend  upon  the  feelings,  and  the  consciences  of  individuals — al^* 
though  duties  must  still  be  distinguished  by  those  of  perfect;  and  those  of 
imperfect,  obligation ;  honesty  and  rectitude  are  enforced  in  all  civil  poli* 
tiea,  if  they  can  be  enforced  by  a,  legislative  sanctioUiL. 

The  merit  of  having  been  founders  of  their  own  jurisprudence,  cannot 
hp  denied  to  this  people;  and  those  who  are  at  all  conversant  with  the 
decisions  of  our  own.  Courts,  will  acknowledge  the  analogy  which  exists 
befween  some  of  their  doctrines,  and  some  of  the  texts  which  I  have  cited 
from  the  Hindoo  lai^.  Where  this  i^  not  to  be  found,  a  comparison  may^ 
in  i^veral  instances  be  made,  without  disadvantage  to  the  Hindoos. 

But  I  must  restrain  myself,  for  it  is  not  my  purpose  to  rim  into  a  di^ser* 
tation. 

There  are  certainly  extravagancies,  although  I  have  not  brought  them 
forward^  even  in  this  part  of  the  system, — but  if  a  prevalence  of  common, 
sense  is  to  be  discovered  in  the  laws  of  the  Hindoos,  it  must  be  sought  for 
in  that  portion  of  them,  containing  the  precepts  by  which  dealing  betw.eeiv 
one  man  and  another^  are  to  be  regulated. 


-•-^ 
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I  ADD,  and  I  trust  I  shall  be  thought  excusable  in  doing  so^  this  and 
the  following  chapter,  to  a  work  which  has  already  been  extended^  yerjT 
far  beyond  my  original  design* 

The  materials  of  which  these  two  chapters  are  composed,  I  got  from  my 
son  Mr.  William  Bay  Macnaghten.  He  himself  was  their  translator  frotti 
the  original  Sanscrit^  and  the  subject  has  never  before  appeared  in  thci 
£nglisA  language. 

Mr.  Maenaghten  made  hie  translation  from  a  celebrated  (iotnidentarf 
entitled  the  Mitacshara^  composed  by  Vynyaneswaray  whose  work  is  pre^' 
ferred  in  the  province  of  Benares^  to  all  other  law  tracts.     It  isr  a  comment 
tary  cm  the  institutes  of  Yajnyawalcyaj  and  that  part  of  it,  which  relates - 
to  the  law  of  Inheritance,  has  already  been  introduced  to  the  English  • 
reader,  by  the  Beamed  M'r.  Cekbrooke. 

0 

If  any  thing  had  appeared  in  print,  from  which  a  knowledge  of  forensic 
proceedings,  and  the  Hindoo  law  relating  to  evidence,  could  be  derived, 
I  should  not  have  thought  myself  justified  in  swelling  the  bulk  of  this 
book,  by  an  addition  of  this,  and  the  next,  chapter. 

Out  of  the  manuscript  from  which  they  are  composed,  I  shall  take  no 
more  than  may  be  sufficient  to  convey  a  generalnotion  of  the  subject.     I  ^ 
shall  omit  the  names  of  the  numerous  authors  who  are  quoted  as  authonh 

\ 
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ties  for  the  several  doctrines  contained  in  the  work,  and  I  shall  ahridffe 
the  matter  as  much  as  possible,  consistently  with  my  wish  of  givinij  the 
reader  a  view  of  that  system,  which  formerly  mig^ht  have  been,  but  iiQ 
longer  is,  necessary  to  be  known.  ^ 

By  some,  these  two  chapters  will  be  deemed  curious,  and  it  may  by 
th^m,  be  lamented  that  the  translator  himself,  did  not  complete  and  pub- 
liisb  all  that  relates  to  judicial  proceedings,  as  it  is  to  hk  found  in  the  ilfi- 
tdcshara.  His  competency  to  the  task  is  well  known,  and  his  labour 
would  have  been  cheerfully  bestowed  upon  this  subject,  if  he  had  not 
thought  that  it  might  be  more  beneficially  applied  to  another. 

The  translation  from  which  these  two  chapters  are  extracted,  is  of  conr 
siderable  length.  Too  long  to  be  published  entire  in  such  a  work  as  this, 
I  have  therefore,  in  giving  an  epitome,  done  what  I  conceived  to  be  best* 

«The  mode  of  proceeding  in  various  ordeals,  has  not  been  translated  by 

w 

'Mr.  Macnaghten,  but  I  have  endeavoured  to  supply  the  deficiency  by  in^* 
formation  from  the  Supreme  Court  Pundits.  They  had  recourse  to  their 
1>ook3  upon  the  occasion,  and  although  it  would  be  too  much  to  say,  up^ 
on  ?iny  quepftion  relating  to  Hindoo  law,  that  the  information  of  individu-* 
als  is  to  be  relied  upon  implicitly,  I  believe  the  account  given  by  thesQ 
Pundits  of  the  forms  in  question  to  be  correct,  for  they  delivered  it  at  first 
from  memory,  aqd  afterwar<4s  confirmed  their  statement  by  a  Reference  \q 
books  pf  authority. 

Contradictions,  I  must  leave  others  to  reconcile  as  they  can.  Repeti-r 
tions,  I  have  with  a  reasonable  degree  of  care,  endeavoured  to  avoid,  an^ 
a  distinction,  will  1  believe,  generally  be  found^  ivhere  the  same  mstt^f 
may  appear  to  be  repeated  t 

>• 
M  The  protection  of  his  subjects  is  the  chief  duty  of  a  consecrated;  an^ 
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otherwise  qualified,  King.**  "The  King  divested  of  anger  and  avarice, 
and  associated  with  learned  Brahmins j  should  investigate  judicial  pro- 
ceedings, conformably  to  the  sacred  code  of  laws."  "A  kingu;Aacon^ 
demns  the  innocent^  and  absolves  the  guilty^  subjects  himself  to  great  dis^ 
grace^  and  goes  to  the  infernal  regions.'^ 

"  Persons  who  are  versed  in  literature,  acquainted  with  the  law,  addict-*', 
ed  to  truth,  and  impartial  towards  friend  and  foe,  should  be  appointed  Bs-f 
sessors  of  the  Court,  by  the  King." 

These  assessors  are  to  be  three  in  number ;  but  it  has  been  declared  that* 
the  number  may  be  either  three,  five,  or  seven.  "  That  assembly  in  which ; 
seven,  five,  or  three  Brahmins  versed  in  religious  and  worldly  duties  pre-  v 

■ 

side,  is  equal  to  sacrificial  ground.'* 

**  A  King  who  investigates  together  with  his  chief  Judge,  ministers,  do«^ 
mestic  priest,  and  assessors  of  the  Court,  according  to  law,  shall  attain 
paradise.'* 

The  difference  here  is  that  the  Brahmins  are  not  appointed,  and  the  as« 
sessors  are.      Hence  it  has  been  ordained,  "  A  person  whether  appointed 
or  not,  is  entitled  to  furnish  legal  advice."      It  behoves  those  who  are  ap*  • 
pointed  officers ,  to  oppose  a  King^  proceeding  illegally^  after  they  have  ten-  ' 
dered  true  Counsel ;  by  acting  otherwise,  they  are  culpable.     "Those  as-  < 
sessors,  who  follow  a  King,  pursuing  the  path  of  injustice,  become  parti- 
cipators in  his  act."    Hence  it  follows,  that  he  should  be  remonstrated 
with  by  them.    They,  on  the  other  hand,  who  are  not  appointed  formally,  :  - 
b  ecome  culpable  by  offering  illegal  advice^  or  with/iolding  their  Counsel^ 
hut  not  by  omitting  opposition.      *'  The  assembly  mtist  not  be  entered,  or  thi 
truth  must  be  uttered;  for  criminality  attache^  to  him,  who  preserves  silence, 
pr  ispeaks  fsdsely.'^ 


-*  *- 


-  f 


.  Some  personft  versed  in  trade,  should  also  be  called  in  to  assist — **  A 
few  merchaiits  should  be  summoned  ;  men  of  good  family  and  disposition, 
^f  a  respectable  age,  and  good  conduct,  wealthy,  devoid  of  envy  or  pride,** 

to 

It  has  been  stated  that  the  King  should  investigate  legal  proceedings, 
but  an  alternative  is  propounded — '♦  A  Brahmin^  acquainted  with  all  duties, 
i»iiould  be  appointed,  and  associated  with  the  assessors,  by  a  King,  who  i^ 
Viable  through  want  of  leisure  to  investigate  judicial  proceedings." 

He  should  appoint  a  Brahmin^  endued  with  such  qualities,  as  are  de- 
teribed  in  the  following  text ;  '*  Moderate^  subdued^  of  a  respectable  family^ 
impartial^  temperate^  Jirm^  mindful  offuturittf^  virtuous^  attentive,  uninflu^ 
encecl  by  passion.*^ 

If  such  a  Brahmin  is  not  to  be  found,  the  King  may  appoint  a  K^hetriya^ 
or  VaysiUf  but  not  a  Soodra. 

Judges  who  act  unconformably  to  the  1awH»  in  opposition  to  the  sacrec)^ 
code,  or  otherwise  improperly,  under  the  influence  of  partiality,  swayed 
by  undue  bias,  avarice,  excessive  desire  of  gain,  fear,  or  otherwise  subdu^ 
ed  by  the  prevalence  of  their  passions,  are  to  be  severally  amerced  in  dou^ 
ble  the  penalty  incurred  by  the  losing  party  ;  not  in  twice  the  value  of  the 
thing  in  dispute ;  for  were  such  the  law,  in  actions  relative  to  adultery,  an4 
the  like,  there  could  be  no  fine, 

The  specific  mention  of  partiality,  avarice,  or  fear,  implies  that  the  pet 
pajty  does  not  extend  to  cs^s^es  of  error,  or  inadvertence,  &c« 

••  The  King  is  superior  to  all,  except  Brahmins.'^  From  this  it  must  not 
be,  inferredvthat  Brahmins  are  exempt  from  amercement^  for  the  text  is  in-r 
tended  merely  for  the  purpose  of  extolling  the  JSraAminico/ tribe^  ^  Morv; 
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(Orar,  it  is  ordained  in  the  Sutraf  six  tbings  are  to  be  avoided  by  the  Kin^, 
acting'  with  respect  to  jBrahmins.  The  punishipent  of  flagellution,  of  death, 
of  amercement,  of  banishment/ of  reprimand,  and  of  confiscation  ;  but  th$ 
excepted  person^  ^*  must  he  eminently  learned^  skilled  in  worldly  affairs^  in 
the  VedaSf  and  Vedangas,  intuitively  wise,  well  stored  with  fabulous^  and 
historical  wisdom ;  continually  revolving  these  subjects  in  his  mind,  conform* 
%ng  to  them  in  practice^  instructed  in  the  forty -eight  ceremonies,  devoted  to 
the  observance  of  his  threefold,  and  his  six-fold  duties,  and  versed  in  thd 
practice  of  temporal  enactments.'^  The  mere  order  of  priesthood,  is  not  suf* 
ficient  to  eopemptp 

"  When  a  persoa  aggrieved  by  another,  in  a  manner  contrary  to  law,  or 
upproved  usage,  represents  it  to  the  King,  or  to  the  chief  Judge,  that  re- 
presentation is  termed  the  subject  of  a  judicial  proceeding,"  the  component 
parts  of  a  judicial  proceeding  are,  the  declaration  or  charge,  the  answei^, 
the  deliberatioQi  and  evidence,  and  the  decision  and  judgement. 

Allegations  are  two-fold ;  presumptive,  and  positive  ;  **  Presumption  may 
(irise,  from  a  person's  keeping  bad  company ;  'and  certainty,  from  some! 
visible  proof/' 

An  allegation  founded  on  certainty,  is  of  two  descriptions ;  omission 
and  commission;  the  first  is  thus  exemplified,  *'  He  has  received  gold,  and 
m\\{  not  restore  it ;"  the  other  thus,/*  He  has  forcibly  seized  my  land;"  op 
as  it  has  been  explained)  *'  He  is  unwilling  fo  dojustice^  or,  he  has  dons 
injustice*^* 

,  Subjects  of  judicial  proceedings  have  been  propounded  to  be  oi  eighteen 
iHftrts.  ''  The  first,  debt ;  the  next  are  bailment,  sale  without  ownerships 
foncerns  among  partners^  subtract  ion  of  what  lias  been  given,  non-payment 
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of  wages f  or  hire^  non-performance  of  compacts^  repentance  of  sale'or  pur-^ 
chasCf  disputes  between  master  and  servant^  contests  on  boundaries^  insultf 
personal  or  verbal ;  larceny ^  violence,  adultery j  the  duties  of  tnan  and  wifcp 
partition  of  inheritance^  gaming  and  matches.^^ 

These  also  are  greatly  multiplied  by  the  diversity  of  claims ;  "  of  the^a 
also,  the  distinctions  are  an  humlred  and  eight  fold ;  from  the  diversity  of 
men's  claims,  there  are  an  hundred  ramifications/' 

'<  Neither  the  King,  nor  his  officers,  must  ever  promote  litigation^  nor  om^ 
any  account  neglect  a  law  suit  instituted  by  otliers'' 

m 

"The  King  should*  thus  interrogate  a  person  coming  before  him  (at  a 
proper  time,  and  in  a  respectful  attitude)  saying,  *  Fear  not  O  man,  but 
disclose  by  whom,  where,  when,  and  for  what  cause,  your  grievance  aris- 
es.'  He  should  then,  in  conjunction  with  his  JBrahminSj^and  assessors^, 
^deliberate  upon  the  representation  thus  made,  and  should  it  appear  rea- 
sonable, he  shall  deliver  to  the  complainant  a  summons,  or  depute  an  offi« 
cer^  for  the  purpose  of  citing  the  adverse  party." 

"  The  King  should  not  summon  one  intoxicated,  deranged,  or  idiotic  ; 
QX  persons  in  grief,  or  servants." 

"  Nor  a  young  woman  who  is  of  inferior  tribe,  nor  any  woinan  bom  of  a 
noble  family,  nor  one  lately  delivered  of  a  child,  nor  one  of  the  highest 
tribe,  nor  a  damsel.    These  are  termed  dependent  on  their  relations."       i 

,    "  But  women  upon  whom  their  families  are  dependent,  profligates,  and 

ff 

harlots,  those  who  are  expelled  from  their  families  or  degraded/  may  b^: 
summoned.''  ,      .         .^ 


k  « 
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^  **Havirg  ascertained  the  time,  place,  and  comparative  importance  of 
the  charge,  the  King  may  summon  even  those  \?ho  are  sick,  causing  them 
to  be  conveyed  slowly  in  carriages." 

'^  A  person  being  about  to  prefer  a  claim,  may  arrest  his  adversary 
(/evading  it,  or  not  giving  satisfaction  in  the  matter)  until  the  arrival  of  the 
summon^." 

•'  Arrest  is  four-fold  ;  local,  temporary,  inhibition  from  travelling,  and 
^e  pursuit  of  a  particular  occupation/' 

^*  One  who  being  arrested  at  a  proper  time,  breaks  his  arrest,  is  to  be 
filled ;  and  one  arresting  improperly,  is  liable  to  penalty." 

"  One  desirous  of  celebrating  his  nuptials,  afflicted  with  disease,  about 
to  perform  a  sacrifice,  surrounded  by  difficulties,  sued  by  another  party,  ' 
transacting  the  affairs  of  government,  cowherds  while  in  the  act  of  tend-  ' 
ing  their  cattle,  husbandmen  in  the  act  of  cultivation,  artisans  engaged  ia 
their  trades,  soldiers  engaged  in  warfare,  are  not  to  be  detained  by  order 
of  the  King." 

**  He  is  guilty  of  officiousness  who  is  neither  brother,  father,  son,  nor  ' 
constituted  agent  of  the  party.  Should  he  interfere,  he  is  liable  to  amerce'«>  - 
laent." 

^*  What  had  been  alleged  by  the  Complainant  must  (the  Defendant  hav- 
iog  appi&ared)  be  written  in  his  adversary's  presence,  and  before  his  face. 
This  .must  correspond  with  the  original  statement ;  if  there  be  any  variati* 
«p,  it  may  prove  fatal  to  the  cause." 


A  (Nrevacicator)  on$  who  needlessly  attempts  to  vitiate  the  proceed^ 
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ings,  one  who  does  not  adduce  his  evidence,  onb  standing  mute,  and  ctel 
If  ho  being  summoned)  absconds ;  are  five^iersons  who  are  to  be  nonsuited/' 

The  Complainant's  statement,  is  to  be  taken  down  in  writing,  as  well 
when  the  original  representation  is  made,  as  upon  the  Defendant's  appear^ 
ance ;  but  after  such  appearance  the  complaint  must  be  entered  with  all 
its  particulars,  that  is,  **  the  thing,  its  quality,  quantity,  place,  time,  motive 
of  forbearance,"  &c. 

^'That  is  termed  a  charge,  or  declaration,  which  is  significant,  technn 
cally  precise,  comprehensive,  unconfused,  direct,  unequivocal,  conferma« 
ble  to  the  original  complaiht,  provable,  uncontradictory,  clear,  susceptible 
of  proof,  concise,  not  deficient,  not  adverse  to  local  and  temporal  usages  \ 
comprising  the  year,  season,  month,  fortnight,  day,  hour  ;  country,  situa-* 
tion,  place,  village ;  the  complaint  and  its  nature ;  the  tribe,  a{ipearancie, 
and  age,  of  the  adverse  party  ;  the  weight  and  quantity  of  the  property  in 
dij^pute ;  the  names  of  the  complainant,  and  his  adversary  ;  the  names  of 
their  respective  ancestors,  and  of  the  ruling  kings  ;  the  grievance  done,  and 
the  names  of  the  original  acquirer,  and  grantor." 

A  specification  of  the  country,  the  spot,  &c,  local  circumstances,  and 
of  time,  is  requisite  in  cases  of  immovable  property.  *^  The  country,  place, 
site,  tribe,  name,  neighbourhood,  dimension!^,  nature  of  the  soil,  the  uamev 
of  ancestors,  and  of  former  Kings.  These  ten  should  be  specified  in  a  suit 
for  immovable  property/ 

/^Declarations  should  be  rejected  2lS  rnere semblances,  itthtf  we  xitiii^ 
tural,  uninjuriotis,  unmeaniog,  firivolous^  unsusceptible  of  proof,  at  vari- 
ance with  possibility ;"  unnatural^  as  siich  a  person  has  tak^n  the  horti  of 
my  hare ;  ujiinjuriotis,  as  such  a  person  transacts  business  in  his  own  house, 
by  the  light  of  a  lamp  which  bums  in  mine ;  iinmeanii^^  not  hHViAg  ai(J. 
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signification,  as  the  unmeaning  connection  of  letters ;  frivolous^  as  thi^ 
Devadutta  warbles  a  sweet  song  near  my  house  ;  unsusceptible  ofprbof^  as 
Devadutta  ridicules  me  by  a  supercilious  look;  as  this  cannot  be  proved  it 
is  deemed  unsusceptibli  of  proof,  for  from  the  momentary  nature  of  the  ac^ 
tion,  no  witnesses  can  be  procured,  much  less  written  evidence ;  and  from 
the  trifling  nature  of  the  complaint,  an  oath  cannot  be  resorted  to.  At 
variance  with  possibility,  as  this  dumb  man  cursed  me. 

*^<That  complaint  which  is  prohibited  by  the  gbv^nment,  or  detrimen« 
ted  to  the  interests  of  a  city,  or  a  country,  or  to  the  different  trades  people^  , 
citizens,  villagers,  and  merchantSj  is  pronounced  to  be  inadmissible." 

<'  If  one  should  allege  such  a  one  has  borrowed  silv^  Of  me  at  interest; 
I  have  deposited  gold  with  him  ;  and  he  has  taken,  possession  of  my  field  « 
such  a  declaration  is  good." 

*'  The  meaning  of  a  declaration  involving  many  issues,  being  inadmissi^ 
ble,  is,  that  the  trial  of  them  all,  is  not  to  be  entered  upon  at  once*" 

The  declaration  may  be  amended  until  the  answer  is  given  in,  but  not 
afterwards,  lest  there  should  be  infiniteness.     ''  He  may  amend  his  de* 
claration  until  the  answer  is  given  in,  but  being  stopped  by  the  answer^  ^ 
the  corrections  must  cease." 

.  '^  If  the  Judges  cause  an  answer  to  be  given  in,  before  the  declaration 
is  amended,  they  incur  the  penalty. prescribed  for  anger  and  avarice  {  and 
the  King  must  investigate  the  claim,  afler  having  ohtaififid  ajresh  declara^^ 
Hon:* 

"The  anilwer  of  the  party  who  has  heard  the  declaration/ must  be  writ- 
teQ  down  in  presence  of  the  phuntiff.'* 
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ings,  one  M^ho  does  not  adduce  his  evidence,  onb  &(tanding  mate,  and  ctel 
who  being  summoned)  absconds ;  are  five^iersons  who  are  to  be  nonsuited.'' 

The  Complainant's  statement,  is  to  be  taken  down  in  writing,  as  well 
when  the  original  representation  is  made,  as  upon  the  Defendant's  appear^ 
ance ;  but  after  such  appearance  the  complaint  must  be  entered  with  all 
its  particulars,  that  is,  "  the  thing,  its  quality,  quantity,  place,  time,  motive 
of  forbearance,"  &c, 

'^That  is  termed  a  charge,  or  declaration,  which  is  significant,  technn 
cally  precise,  comprehensive,  unconfused,  direct,  unequivocal,  conferma* 
bje  to  the  original  complaiht,  provable,  uncontradictory,  clear,  susceptible 
of  proof,  concise,  not  deficient,  not  adverse  to  local  and  temporal  usages  ; 
comprising  the  year,  season,  month,  fortnight,  day,  hour  ;  country,  situa-* 
tion,  place,  village ;  the  complaint  and  its  nature ;  the  tribe,  appearand^, 
and  age,  of  the  adverse  party  ;  the  weight  and  quantity  of  the  property  in 
dispute ;  the  names  of  the  complainant,  stnd  his  adversary  ;  tlie  names  of 
their  respective  ancestors,  and  of  the  ruling  kings  ;  the  grievance  done,  and 

m 

the  names  of  the  original  acquirer,  and  grantor." 

A  specification  of  the  country,  the  spot,  &c.  local  circumstances,  and 
of  time,  is  requisite  in  cases  of  immovable  property.    **  The  country,  phice, 
site,  tribe,  name,  neighbourhood,  dimension^,  nature  of  the  soil,  the  uamev* 
of  ancestors,  and  of  former  Kings.     These  ten  should  be  specified  in  a  suit 
for  immovable  property.' 

« 

/^Declarations  should  be  rejected  as  m^e 5Mi&/ancf^,  if  tb^y  are  tinna^ 
tural,  uninjuriotis,  unmeaning,  frivolous^  unsusceptible  of  proof,  at  vari^ 
ance  with  possibility ;"  unnatural^  as  such  a  person  has  tak^n  the  horti  of 
my  hare ;  uninjuriotis^  as  such  a  person  transacts  business  in  his  own  house^ 
by  the  light  of  a  lamp  which  burns  in  mine ;  ififnirantnj')  not  hiiitfeg  aiiy^ 
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siguL6cation,  u  the  unmeaning  conncclion  of  ItHtt^u ;  frivolout,  am  tliltfi 
Devadutta  warbles  a  sweet  song  near  my  bounti ;  untune/tptii/itt  of  print/,  m 
Devadtttta  ridicules  roe  by  a  supercilioiiN  louk ;  m  IbJit  cunii"t  (t»t  itroveil  Jt 
is  deemed  uiuiaeeptibU  of  proof,  for  from  tb«  iH/>aieut«ry  lutUirf  itH  i\m  fU!- 
tioD,  no  witnesses  can  be  procureiJ,  mucli  lew  wrjlten  «vuitf»(;«  (  HiMi  Uum 
tbe  triflins;  natare  of  the  compUiat,  an  u-^ih  v.antmi  Sm  rtmtftUtd  Ut,  JU 
varMMce  with  pot$ii*UUs,  w  tlii*  dumb  nua  ourscd  m«. 

"  That  comfdaint  wbidi  is  probibited  by  tbe  goventm«o(«  ttr  dAtrJUMn* 
tal  to  the  interests  <rf  a  city,  <w  a  coaiUJ7,<tfl«tb«d«A«rci4l/4«bv*|f««^^ 
ciuz49i£,  TiUasen,  and  mercbautii,  is  ptomt*tmiit4  Ut  ImumUumiiA^,'* 

I  have  dtpo^ited  ^(Jd  wiiii  bim ;  aud  b«  bas  tnkau  ^"MittmiiiMt  ^mt  6tUi  i 
Eccb  a  decIaratMW  is  S'Ood." 

" Hm;  naning  «f  a  ifrttrtlitm  mtuk* 'm%  mmf  mmm^  Wwig  mimim  : 
Ue,  ifc,  dutf  Xbe  thai  W  tiiOfi  all,  k  m«  «o  W  ««4«Md  «f*c«i  i^vM^t^'" 

aiunrjrm,  iwt  ibene  itUnAd  be  jsJamnmm**.  *'  ttt:  jtw-jr  #tMAkd  tUi*  ^e- 
<ianajuii  laul  u*  aanwr  i*  p*<s  j^,  U*.  Uiing  st»tyiirf  Vy  f**i  wwmw; 

'If  tifC:  Judges  canw  a^mmma-%n,\t*:%»'^M^  b«ftM4W4lf><;btfs«to« 
j»  titi«<atO«^.  kilt?  iuour  tt«  |iratMilf  >irct*js4in<  iur  siu^'^  <u«6  i 
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^*The  wise,  have  held  that  to  be  an  answer,  which  embraces  the  declara^ 
ti^n,  which  is  soMy  clear^  consistent^  and  obvious,^* 

"A  confession,  a  denial,  a  special  exception,  and  a  plea  of  former  judge-^ 
ment,  are  the  four  sorts  of  answer," 

A  confession  is  thus  exemplified.  The  plaintiff  declares,  **  this  person  is 
indebted  to  me  in  an  hundred  pieces  of  silver;'*  the  other  answers,  "it  is 
tnie  1  do  owe  him  that  sum."  A  denial  is  thus,  **  I  do  not  owe  him,"  A  spe^ 
cial  exception  is  where  the  defendant  admits  the  demand,  and  avoids  it  by- 
pleading  a  general  acquittance,  or  that  he  had  received  the  money  as  a 
present.  The  plea  of  former  judgement  ^  is  when  the  defendant  asserts  that 
the  plaintiff  has  formerly  made  a  complaint  against  him  in  the  same  mat^ 
tV  which  was  dismissed* 

'^That  is  not  an  answer  which  is  dubious,  not  to  the  point,  too  confined| 
tcro  extensive,  or  not  embracing  all  parts  of  the  declaration.  That  which 
is  relative  to  other  matter,  incomplete,  obscure,  confused,  not  obvious,  o^ 
absurd,  is  a  faulty  answer." 

"DuhiottSy  if  in  an  action  of  debt  (the  plaintiff  claiming  an  hundred  su^ 
vernaSy)  the  defendant  should  admit  that  he  is  indebted  either  in  the  sunt 
of  an  hundred  suvernas,  or  an  hundred  mashas.  Not  to  the  point,  if  in  an 
action  for  an  hundred  suvernas,  the  defendant  should  admit  an  hundrec) 
pdfnas.  Too  confined ,  if  in  an  action  for  an  hundred  suwrnctSy  the  defen^ 
dant  should  admit  that  he  owes  five.  Too  ext^nsive^  if  in  an  action  for  an 
hundred  suvernaSf  the  defipndant  should  admit  a  debt  of  two  hundred. 
Not  embracing  all  parts  of  the  declaration,  if  in  an  action  for  gold,  cloth, 
and  other  articles,  the  defendant  should  admit  the  debt  of  gold,  and  no-> 
thing  else.  Relative  to  other  matter^  if  in  an  action  for  an  hundred  suveir^ 
fUiSf  the  defendant  should  answer  that  he  had  l^een  assaulted  by  die  Plai% 
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tiff.  IncompletCf  not  embracing  the  particulars  of  country,  place,  &c.  as 
if  in  an  action  for  the  recovery  of  possession  of  a  field,  specifying  it  par- 
ticularly, the  defendant  should  admit  generally  that  he  took  possession 
of  a  field,  without  adding  any  specification.  Obscure^  if  in  an  action  for 
an  hundred  siivernaSy  the  defendant  should  answer,  "  Am  I  alone,  in? 
debted  to  the  man  ?"  Confused^  as  if  in  an  action  for  an  hundred  suvernaSy 
the  defendant  should  say  that  he  received  the  money,  but  that  he  does 
not  owe  it.  Noi  obvious^  as  if  a  person  sued  for  a  debt  incurred  by  hia 
father  to  the  amount  of  an  hundred  ^liverno^,  should  answer  "  by  the  in- 
formation of  the  receiver  of  the  hundred  from  my  father,  I  know  nothing 
of  the  suvemaSj'  instead  of  saying,  **  I  did  not  learn  from  my  father,  that 
fae  had  received  the  hundred  suvemas.'*  Absurd^  as  if  the  plaintiff  should 
claim  an  hundred  suvemas,  alleged  that  he  had  lent  it  at  interest  and  had 
received  the  interest,  but  not  the  principal ;  and  the  defendant  should  an^ 
6wer,  that  he  had  paid  the  interest,  but  had  not  received,  the  principal. 

^  ''In  one  suit,  the  proof  cannot  rest  on  both  parties,  nor  can  both  obtaia 
judgement,  nor  can  two  answers  be  offered  at  once."  r> 

'  But  in  an  answer  involving  denial,  and  a  special  exception,  the  proof 
will  rest  with  both  parties  for  **  it  has  been  recorded  that,  in  the  case  of  a 
total  contradiction,  the  proof  rests  with  the  complainant ;  and  in  the  case 
of  a  special  exception,  with  his  adversary."  Here  then,  the  issues  are  op- 
JK)sed  to  each  other,  in  one  case,  as  if  in  an  action  for  an  hundred  suver^ 
nas,  and  also  for  an  hundred  rupees,  the  defendant  deny  the  first  claimi 
and  specially  except  with  regard  to  the  other. 

-  But  in  case  of  an  answer  involving  a  special  answer,  and  a  former  judg6* 
ment,  the  defendant  must  siibstantiate  both;  as  if  one  should  say,  I  receivJ 
ed  the  gold,  but  returned  it  ;  and  as  to  the  silver,  I  was  sued  for  it  in  a 
ibrmer.  action,  and  judgement  was  given  against  the  plaintiff* 
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In  an  answer  to  a  claim  made  for  an  hundred  suvemas^  an  hundred  nU 
pees;  and  cloths  ;  a  defendant  may  deny  the  first,  plead  an  acquittance  as 
to  the  second,  and  a  former  judgement  as  to  the  cloths  ;  and  so  with  an 
answer,  involving  four  pleas.  These  when  brought  forward  ali  at  once^ 
constitute  an  answer. 

In  a  case  where  two  pleas  apply  to  one  charge,  as  if  a  person  should 
cl^ai'ge  another,  alleging  that  he  had,  at  a  certain  time,  missed  a  certain 
cow  belonging  to  him,  which  cow  had  sabsequently  been  found  in  the  de- 
fendant's liouse.  The  defendant  may  assert  that  the  allegation  i^  false  and 
that  the  cow  was  in  his  house  previously  to  the  time  when  tlie  complain** 
ant  declared  he  had  missed  it,  or  that  it  bad  been  bom  in  his  house.  This 
should  not  be  called  a  faulty  answer,  because  it  is  calculated  to  rebut  th^ 
charge.  It  is  not  a  simple  denial,  as  it  involves  a  justification  ;  nor  is  it  st 
special  exception,  as  it  does  not  admit  any  part  of  the  complaint.  Bat  it 
is  an  exculpatory  negation,  and  the  proof  rests  with  the  defendant,  in  con<« 
formity  to  the  rule  prescribing  that  proof  of  justification  depends  on  thq 
defendant, 

^' When  an  answer  involves  a  denial*  and  a  special  plea,  the  special  plec^ 
|s  to  be  first  considered." 

If  a  person  being  sued  for  an  hundred  pieces  of  money,  shall  admit  thq 
receipt,  an(l  plead  re- delivery,  and  a  former  judgement,  it  is  optional  witl^ 
^e  defendaiit  which  of  the  two  pleas  is  to  be  first  substantiated* 

After  the  answer,  the  claimant  shall  immediately  reduce  to  writing  tbo 
0?idenoe  l;y  which  his  claim  is  to  be  made  good.  That  person  by  whoift 
the  afi^mative  is  to  be  proved,  is  here  understood  hy  the  term  clamant*    . 

[[  That  is  c^U^d  a  judicial  proceeding,  which  in  the  conflicting  inter^^f 
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b'f  mankind,  furnishes  a  decision  founded  on  law  and  equity.  It  has  fonr 
divisions,  namely,  the  declaratory ^  repli^ative^  probatory^  and  adjudicative, 
and  is  termed  quadruple ;"  but  in  the  case  of  a  confession,  as  there  is  no 
adducement  of  evidence,  and  as  the  claim  does  not  require  to  be  «ubstan« 
tiated,  there  is  no  issue,  and  the  proceeding  has  only  two  divisions. 

**  A  person  complained  against,  not  having  cleared  himself,  shallaot  re* 
tort,  nor  shall  another  charge  a  person,  already  labouring  under  a  charge, 
fXOT  shall  any  thing  foreign  to  the  original  complaint  be  introduced/* 

Retort  does  not  apply  to  the  plea  of  former  judgement,  as  former 
judgement  is  an  exoneration  of  the  party  complained  against,  although  it 
)8,  in  some  measure,  a  retort.  The  restriction  is  confined  to  a  retort,  not 
j^ing  a  tendency  tq  refute  the  allegation^ 

^^  That  man,  who,  forsaking  his  original  claim,  rests  on  other  grounds, 
^  to  be.  nonsuited,  by  reason  of  the  confusion  of  his  prpceedings." 

One  who  is  nonsuited,  is  to  hejinedy  but  he  does  no|;  therefore,  forfeit 
^1  claim  to  the  subject  matter. 

.  ^^  A  verba}  prroTy  is  not  fatal  in  civil  actions.  Should  it  appear  in  actions 
{brought  for  seductiony  for  debtj  or  for  landed  property  ^  the  plaintiff  is  to  be 
amerced,  but  it  does  not  annul  bis  claim."  From  the  ^ecification  of  ci** 
til  actions y  it  is  inferible,  that  in  the  casp  of  a  criminal  prosecution,  error 
is  fatal.  As  if  a  man  jat  the  time  of  making  his  original  complaint ^  should 
assert  that  he  had  been  kicked  on  the  headj  and  at  the  time  of  recording  his 
charge  should  allegethat  he  had  received  a  blowof  the  fist  an  his  foot,  lut 
\h\B  case  he  is  not  only  to  be  amerced,  but  his  cause  is  to  be  dismissed^ 

In  prosecution  for  abuse,  whether  yerbal  or  personal,  and  in  assaul&j^ 


«ld  OP  JCDTCIAL  PROCEEDINGS. 

In  an  answer  to  a  claim  made  for  an  hundred  suvemas,  an  handred  n^ 
pees;  and  cloths  ;  a  defendant  may  deny  the  firpt,  plead  an  acquittance  as 
to  the  second,  and  a  former  judgement  as  to  the  cloths  ;  and  so  with  ait 
answer,  involving  four  pleas.  These  when  brought  forward  a//  at  one^, 
isonstitute  on  answer. 

In  a  caBe  where  two  pleas  apply  to  one  chaise,  as  if  a  person  should 
charge  anotlier,  alleging  that  he  had,  at  a  certain  time,  missed  a  certain 
cow  belonging  to  him,  which  cow  had  sabsequently  been  found  in  the  de- 
^  Pendant's  house.  The  defendant  may  assert  that  the  allegation  is  false  and 
that  the  cow  was  in  his  house  previously  to  the  time  when  the  complain-, 
ant  declared  he  had  missed  it,  or  that  it  bad  been  bom  in  his  house.  Thia 
should  not  be  called  a  faulty  answer,  because  it  is  calculated  to  rebut  th« 
<^arge.  It  is  not  a  simple  denial,  as  it  involves  a  justification  ;  nor  is  it  4 
special  exception,  as  it  does  not  admit  any  part  of  the  complaint.  Bat  it 
is  an  exculpatory  negation,  and  the  proof  rests  with  the  defendant,  incon-. 
formity  to  the  role  prescribing  that  proof  of  justification  depends  on  thq 
defendant, 

*'  When  an  answer  involves  a  denial,  and  a  special  plea,  the  special  ple^ 
js  to  be  first  considered." 

If  a  person  being  sued  for  an  hundred  pieces  of  money,  shall  admit  thq 
receipt,  an*d  plead  re-delivery,  and  a  former  judgement,  it  is  optional  witl^ 
^e  defendapt  which  of  the  two  pleas  is  to  be  first  substantiated, 

After  the  answer,  the  claimant  shall  immediately  reduce  to  writing  tb% 
evidence  l^y  which  his  claim  is  to  be  made  good-  That  person  by  whon;^ 
tbc  a^mative  is  to  be  proved,  is  here  understood  by  the  term  claimauU 


»  That  is  c^W  a  judicial  proceeding,  which  in  the  conflicting  iiiti 
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of  manlcind,  furnishes  a  decision  founded  on  law  and  equity.  It  has  four 
divisions,  namely,  the  declaratory,  repliealive,  probatory,  and  adjudicative, 
and  is  termed  quadruple  ;'*  but  in  the  case  of  a  confession,  as  there  is  no 
adducement  of  evidence,  and  as  the  claim  does  not  require  to  be  substan- 
tiated, there  is  no  issue,  and  the  proceeding  has  only  two  divisions. 

«  A  person  complained  against,  not  having  cleared  himself,  shall  not  re- 
tort, nor  shall  another  chaise  a  person,  already  labouring  nnder  a  charge, 
^or  shall  any  thing  foreign  to  the  original  complaint  be  introduced." 

Retort  does  not  apply  to  the  plea  of  former  judgement,  as  former 
judgement  is  an  exoneration  of  the  party  complained  against,  although  it 
ja,  in  some  measure,  a  retort.  The  restrictiopi  is  confined  to  a  retort,  not 
liaving  a  tendency  to  refute  the  allegation. 

^'Tbat  man,  who,  forsaking  his  original  claim,  rests  on  other  grounds, 
Ib  to  be  nonsuited,  by  reason  of  the  confusion  of  his  proceedings." 

One  who  is  nonsuited,  is  to  hejined^  but  he  does  not  therefore,  forfeit: 
^  claim  to  the  subject  matter. 

**  A  verbal  frror,  m  not  fatal  in  civil  actions.     Should  it  appear  in  actions 

Ibroiiglit  for  seduction,  for  debt,  orfor  landed  property,  the  plaintiff  is  to  be 

I    but  it  does  not  annul  his  claim."     From  the  ^ecification  of  «- 

mil      t'    s    it  is  inferible,  that  in  the  casp  of  a  criminal  prosecution,  error 

'   ft  \      As  if  a  "1""  ^*  ^^'^  ^^^^  ^^  making  his  original  complaint,  should 

.    .  .  g  i,a(|  been  kicked  oti  the  head,  and  at  the  time  of  recording  his 

i'"  .    ^jj  allego  that  lii?*it\'_i  r^^riu^^-f^blawof  the  fist  on  hit  foot,     la 

case  he  i»  not  oiOj  *  4»f  b  cause  is  to  be  dismissed. 

J  ^^f  JtM  I'C'sona],  and  in  assaulted 
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this  is  not  cause  of  failure.  As  people  do  not  perform  faneral  eeremoni^s,^ 
(m  the  appearance,  or  the  probability  of  a  person  dying  ;  bo  in  this  in- 
stance, although  it  should  appear  probable  that  a  person  will  forfeit  hi» 
claim,  that  circumstance  does  not  occasion  the  loss  of  it. 

liVhen  two  claimants  come  into  Court  together,  and  prefer  a  claim  ;  ad 
if  one  person  having  obtained  a  field  by  gift,  and  having  ei\joyed  it  for 
some  time,  and  then,  on  an  emergency,  goes,  with  his  family,  to  another 
part  of  the  country ;  and  another  person,  having  obtained  the  same  field  by 
gift,  and  having  enjoyed  it  for  some  time,  goes  abroad  ;  afterwards,  both 
returning,  come  into  Court  at  the  same  time,  and  claim  the  fields  In  such 
a  case  who  is  to  adduce  the  evidence?  In  answer  to  that,  it  is  stated;. 
**  Both  having  witnesses,  the  witnesses  of  the  first  claimant  are  to  be  ad« 
duced,  but  the  first  claimant  failing,  then  the  second  claimant,  will  adduce 
his  witnesses."  By  the^rst  claimant,  is  meant,  not  the  man  who  makes 
the  first  claim,  but  the  person  who  claims  the  first  occupancy.  **  Where 
there  are  two  claimants,  to  one  cause  of  action,  and  each  has  witnesses, 
those  of  the  prior  claimant  are  to  be  examined."  This  case  being  distinct, 
from  all  others,  has  been  provided  for  specially. 

If  a  wager  won,  be  sued  for*  or  if  another  demand  be  joined  with  one  . 
for  a  wager  won,  the  party  against  whom  judgement  goes,  shall  pay  a  fine  . 
to  the  King,  equal  to  the  amount  of  the  wager.  If  the  plaintiff  sncceeds ; 
in  proving  the  wager  lost  to  him,  he  shall  recover  it.  ^ 

**  The  King  shall  investigate  judicial  proceedings  in  a  hanijide  manner,* 
rejecting  inadvertencies  ;  but  should  the  claim  not  be  established  accord* 
ing  to  judicial  form,  failure  ensues." 

It  becomes  the  Judges  and  assessors,  to  use  all  means,  gentle  and  otketp 
to,  induce  the  parties  to  declare  the  troth ;  in  which  case^  a  decision  may^ 
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be  passed  without  haTing  recpurse  to  witnesses,  or  other  evidence.  But, 
as  it  is  impossible  in  every  case,  to  decide  according  to  certainty,  a  de- 
cision must  be  made  according  to  the  witnesses,  or  other  evidence*  This 
is  the  alternative. 


<<  In  a  denial  of  more  than  one  written  claimy  the  King  shall  cause  file 
defendant,  should  he  be  confuted  in  apart^  to  make  good  the  te;Ao/e  anotcnC 
of  the  claim,  but  that  which  has  not  been  represented,  should  not  be  re«' 
ceived." 


In  a  written  allegation,  comprising  several  claims,  should  the  defendaSit 
deny  the  whole;  for  instance,  in  a  suit  for  gold,  silver,  cloths,  and  other 
articles,  should  a  proof  of  one  part  of  this  claim  be  made  (the  gold  for  in- 
stance) the  King  shall  cause  the  defendant  to  make  good  the  whole  to  the 
plaintiff,  comprising  the  silver,  and  other  articles  specified.  But  that  things 
"which  has  not  been^mentionedy  at  the  time  of  making  the  first  representa- 
tion, must  not  be  recovered;  as  if  the  plaintiff  should  assert  that  he  had 
forgotten  a  certain  article,  his  assertion  must  not  be  attended  to  by  the 


king. 


This  is  not  merely  a  verbal  distinction,  because  the  defendant  Is  proved 
to  have  been  false  in  one  instance,  and  therefore  it  is  presumable  that  he' 
is  false  in  another ;  and  because  the  plaintiff  is  proved  to  have  been  true  in 
one  instance,  therefore  it  is  presumable  that  he  is  true  in  another.  By  the 
force  of  reasonings  therefore,  or  inference^  as  well  as  from  the  express  words 
of  the  author,  it  is  established  that  the  whole  should  be  caused  to  be  paid* 

"  Inference,  is  the  mode  of  discovering  the  truth  ;  relying  on  that  there- 
fore, let  a  conclusion  be  formed."  '^The  King  and  his  Judges  are  exone- 
rated  from  blame  in  such  cases.'^. 
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**In  sn  action  comprising  many  claims,  the  creditor  shall  recover  that 
property  only,  to  which  he  can  establish  his  claim  by  witnesses  or  other 
cfvidence." — This  text  relates  to  a  son^  or  other  heir^  who  is  sued /or  a  debt 
contracted  by  hisjather^  or  ancestor ^ 

In  this  instance,  if  several  claims  be  preferred  against  a  son,  or  othe^ 
heir,  and  be  plead  ignorance,  he  is  not  a  denying  party ;  and  if  one  part  of 
&e  claim  be  established,  he  does  not  incur  the  imputation  of  falsehood. 
Hence,  from  the  absence  of  denial,  and  the  consequent  absence  of  the  re-» 
quired  preference,  the  text  concerning  a  denial  in  the  case  of  several  writ^ 
ten  claims,  does  not  apply. 

.  In  criminal  prosecutions,  if  part  of  the  charge  be  proved,  by  witnesses} 
adduced  to  establish  the  whole  cliarge ;  the  whole  charge  is  proved^  because 
this  alone  is  sufficient  proof  in  such  prosecutions.  ^'  In  cases  of  adultery, 
murder,  and  theft,  the  whole  charge  is  proved,  should  the  witnesses  a4^^ 
duced  depose  to  the  trut}i  of  any  part  of  it/' 

■ 

<^  A  man  may  unhesitatingly  kill  a  spiritual  teacher,  or  a  child,  or  v\ 
old  man,  or  a  learned  priest,  coming  with  a  hostile  intent.  There  is  no 
guilt  at  all  impiitable  to  the  slayer  of  a  person  coming  with  a  hostile  in-* 
tent,  whether  overt  or  concealed,  y<ir  wrqth  destroys  wrath.  Let  a  man  ia 
battle,  striTC  to. destroy  a  person  coming  with  a  hostile  intent,  even  though 
he  may  haye  studied  the  whole  Vedanta  ;  b^  such  an  s^ct  h^  does  not  h^^ 
come  the  murderer  of  a  Brahmin.  ** 

These  are  texts  of  the  municipal  code.  ^*  Having  slain  a  Brahmin  uj^-i 
wittingly,  such  is  the  prescribed  e^i^piation,  but  there  is  no  expiation  pert 
mitted  for  one  who  wilfully  kills  a  Brahmin.'^  But  these  extracts  should 
not  be  quoted  as  conflicting  instances  of  t^e  sacred  and  municipal  codeSji 
where  the  former  should  be  held  to  prevail  over  the  latter. 
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Per  as  these  two  do  not  apply  to  the  same  subject,  there  is  no  opposi- 
tion^ and  consequently,  no  room  to  assign  relative  superiority.  ^*  A  Brak-^ 
min  may  take  up  arms  in  defence  of  religion  ;  so  in  self-defence,  and  in 
defence  oi  sacrificial  apparatus,  in  war,  and  in  guarding  Brahmins  qr  wo-*^ 
men,  one  who  lawfully  kills  another,  is  not  blamable."  *'  Lawfully  kills^'\ 
means  *'  kills  with  lawful  weapons." 

''  A  person  tnay  slay  a  spiritual  teacher,  or  others,  whose  persons  are 
exceeding  sacred,  if  they  come  with  a  hostile  intent — a  fortiori^  others. 
From  the  occurrence  of  the  word  "  or'*  in  the  preceding  text,  and  the 
word  ^*  even^'  in  a  former  one,  prefixed  to  ^^  though  he  may  have  studied 
the  whole  Vedanta,*^  it  is  not  intended  positively  to  assert  that  spiritual 
teachers  and  the  like  may  be  slain.  The  meaning  tnay  be  gathered  from 
the  text  of  Soomuntoo — "There  is  no  crime  in  killing  any  one  coming  with 
a  hostile  intent,  except  a  cowj  and  a  Brahmin.''  And  in  the  text  of  Menu, 
*^  A  man  must  not  slay  a  spiritual  teacher,  an  expounder  of  science,  a 
father,  or  mother,  Brahmins,  or  cows  ;  all  these  are  sacred/^ 

The  text, ''  There  is  no  crime  in  killing  any  one  coming  with  a  hostile 
intent,"  &c.  must  be  applied  exclusively  of  Brahmins  and  the  like* 

^*  An  incendiary,  and  an  administerer  of  poison,  otie  attacking  with  a 
murderous  weapon,  a  robber,  one  who  usurps  the  field,  and  one  who  car- 
ries off  the  wife  of  another ;  these  six,  are  denominated  hostile  aggressors. 
One  intent  on  destroying  by  sword,  poison,  or  fire,  one  who  has  lifted  up  his 

hand  in  a  threatening  manner,  one  who  destroys  by  means  of  incantations, 

•  • 

a  public  slanderer,  an  adulterer,  a  malicious  detractor ;  these,  and  others 
of  the  like  description,  are  to  be  considered  hostile  aggressors.  Such  is 
the  general  definition  of  a  hostile  aggressor/' 

.  ..  r.     • 

Hence  it  folio W8>  that  Brahmins  and  the  like,  being  hostile  aggressors;^ 
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are  to  be  opposed  by  a  person,  not  meditating  their  destruction,  but  for 
the  sake  of  preserving  himself.  Should  death  ensue,  UHintentionally^  a 
slight  expiation  mu^t  be  performed,  but  the  King  does  not  award  any  pu-t 
Hishment. 

Of  the  effect  of  possession  it  is  said,  **  Loss  accrues  to  him,  who  for 
twenty  years,  observes  his  fonrf -enjoyed  by  another  without  interfering 
imd  in  the  case  of  movable  property  for  ten  years. 


9 


It  may  be  objected  that  twenty  years'  possession,  cannot  create  proprie-» 
tory  right,  because /proprietory  ^nght  cannot  arise  from  nontn/errup/toit; 

as  non-interruption  has  not  been  recognized  either  in  practice  or  theory, 

* 

(like  gift  or  sale)  to  cause  a  transfer  of  right ;  and  that  possession,  being 
merely  evidence  of  right,  cannot  create  the  thing  to  be  proved ;  and  n^ore* 
over,  that  it  is  not  included  among  the  causes  of  proprietory  right,  such  as 
inheritance,  purchase,  &c.  as  detailed  in  the  following  text: — "  An  owaei^. 
is  by  inheritance,  purchase,  partition,  seizure,  or  finding ;  acceptance.,  is  for 
a  Brahmin  an  additional  mode ;  conquest^  for  Cshatrya ;  gain  for  a  Vay^ 
sya  or  Soodra.*'  These  eight,  Gautama  has  declared  to  be  causes  of  right» 
but  he  has  not  enumerated  possession ;  therefore  it  is  not  proper  to  affirm 
that  twenty  years'  possession,  is  a  mode  of  creating  proprietory  right ;  and 
as  the  causes  of  inferring  proprietory  right,  are  facts  of  worldly  concern,  it 
}s  incorrect  to  infer  them  solely,  fropa  a  passage  of  scripture. 

"  He  who  enji^s  without  right,  even  for  many  hundred  years,  the  ruler  of 
the  earth  should  inflict  on  that  sinner  the  punishment  of  a  thief/'  To  as* 
sert  therefore  that  simple  possession  confers  aright  of  property,  wpuld  be 
inaking  an  assertion  contrary  to  this  text, 

*^  In  possession  of  cattle,  mal^  er  female,  and  slaves,  &c.  force  mnqt  not 
\f^  used  either  by  the  acquirer,  or  his  son.     This  is  the  established  mle  ^^ 
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ind  besides,  loss  cannot  accrue  from  open  possession^  because  it  is  not  a 
cause  of  loss. 

It  must  not  be  supposed,  that  the  exception  in  favor  of  the  greater  vali- 
dity of  a  prior  act,  with  regard  to  mortgage,  gift,  and  sale,  is  intended  to 
imply  the  greater  validity  oi  the  posterior  act  in  a  case  of  this  description, 
provided,  that  in  the  instance  of  landed  property,  there  have  bpen  twenty,, 
and  in  that  of  personal  property,  ten  years*  possession ;  because  in  sucl^ 
acts  (mortgages  and  the  like)  no  subsequent  transaction  can  really  tal(d. 
effect-t— ^'  A  pei'son  is  entitled  to  mortgage,  give,  or  sell  his  own  propei^y^ 
but  he  has  no  proprietory  right  over  things  already  mortgaged,  given,  qr 
Hold."  A  penalty  is  propounded  for  the  gift  and  acceptance  of  a  thing,, 
where  there  is  no  ownership — **He  who  receives  a  thing  which  ought  not, 
to  be  given,  and  he  who  bestows  it;  both  these  ^re  to  be  punished  as 
l^hieves,  and  amerced  in  the  highest  penalty." 

•  Nor  is  the  remedy  lost.  The  loss  of  remedy  is  indeed  declared,  in  cas- 
es  of  indifference,  without  good  cause ;  but  the  property  itself  is  not  lost, 
'*  Injury  fvili  accrue  to  the  suit  after  the  expiration  of  the  limited  period, 
where  a  person  has  practiced  indifference^  and  remained  passive."  So  also, 
'^  if  the  property  of  one,  who  is  neither  an  idiot,  nor  a  minor,  be  enjoyed, 
ipjury.  will  accrue  to  the  suit,  and  the  possessor  will  have  a  title  to  the pro^ 
perty'^  The  injury  to  the  remedy^  is  here  intended,  and  not  to  the  right. 
It  happens  when  the  possessor  puts  in  this  plea,  "the  plaintiff  is  neither 
an  idiot,  nor  a  mii^or.  In  his  presence,  I  enjoyed  the  property  for  twenty 
^ears  without  interruption,  yad  I  unjustly  got  possession  of  the  property, 
why  did  he  reqaain  passive  all  this  time  ?  To  the  truth  of  this  assertion  t 
have  many  witnesses."  In  this  instance  the  plaintiff  irm  be  unable  to  re^ 
ply^  but  his  property  is  not  therefore,  necessarily  lost,  as  appears  from  the 
texC ;  '*  The  Kin^  shall  investigate  judicial  proceedingis  in  ^bondjide  man« 
ner,  rejecting  inadvertencies,"  &c.  This  is  the  correct  interpretatioi). 
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.•  It  tmist  act  be  Supposed,  that  as  neither  the  Joss  p/  the:right,  nor  tlH% 
remedy  ensues,  the  text  above  quoted,  merely  intends  an  injunction  net  ti^ 
remain  passive,  as  a  person  looking  on,  and  not  interfering,  might  be  in 
danger  of  lodmg  his  remedy ;  for  had  it  been  merely  intended,  to  convey  aa 
liijunc'tion  against  remaining  passive,  it  would  have  been  idle  to  define  a  pe^ 
riod  of  twenty  years ;  in  as  much  as  there  is  no  reason  to  apprehend  los^ 
accruing  on  simple  possession  for  any  period  within  the  memory  of  man. 
If  it  should  be  asserted  that  the  definite  period  of  twenty  years  has  been; 
lised  to  obviate  any  error  in  the  original  title  deed,  according  to  the  text  ;; 
*^  He,  who  by  virtue  of  any  title  deed,  enjoys  the  property  of  a  competent 
person  for  twenty  years,  the  title  deed  is  incontrovertible  after  that  peri« 
od;'*  this  also  is  denied,  because  the  construction  will  not  hold  good  ia 
the  case  of  mortgages,  boundaries,  &c.  as  the  capacity  of  obviating  any  er- 
i^rs  in  the  title  deedsy  does  not  apply  to  such  cases,  according  to  thetextw 
«  The  ascertained  ei\joyment  of  a  mortgage  for  twenty  years,  in  virtue  o£ 
a  title  deed,  must  be  upheld,  if  such  title  deed  be  unexceptionable."     Af- 
iex  the  decision  of  a  boundary  dispute,  a  document  defining  the  bounda* 
ries,  must  be  granted;  any  errors  which  that  contains, must  be excepte<l 
to,  in  the  course  of  twenty  years ;  and  the  same  rule  applies  to  ten  years'^ 

possession  of  personal  property. 

•  » 

The  loss  of  the  profits  accraing  from  the  real  and  personal  property,  is 
here  intended.  Not  the  loss  of  the  remedy,  or  of  the  right.  So  that  the 
meaning  is,  that  although  the  rightful  owner  regains  his  field,  after  twenty 

years'  uninterrupted  possession  by  another,  yet  he  loses  the  intermediate 

> 

profits.    This  interpretation  is  conformable  to  the  express  words  of  tfae^ 
text ;  and  is  inferible  from  the  fault  of  the  owner  in  renwining  passive. 

«   But  if  the  possession  had  been  in  his  absence^  he  regame  the  profiti 
also. 
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.r  1[t  16  true,  that  it  may  be  considered  improper  to  propound  a  loM  of  ac^ 
truing  profits,  because  tbe  right  to  them  ako  exists ;  but  this  can  onljr^ 
apply  v^here  the  profits  remain  essentially  in  statu  quo ;  as  for  instance^ 
in  the  case  of  betel-nut,  and  bread  fruit  plantations,  if  the  fruit  be  forth«» 
coming,  as  well  as  the  trees  which  yielded  it ;  but  where,  from  the  con- 
sumption  of  the  produce;  tbera  is  an  essential  destruction  of  the  profits^ 
tbere  the  right  to  it  also,  is  destroyed.  : 

r 

.  ^*  He  who  enjoys  without  right  for  many  hundred  years,  the  ruler  of  th« 
^arth  should  inflict  on  th^t  sinner,  the  punisbm^it  of  a  thief/*  From  thiar 
te:^t  it  jappears,  tha^  as,  in  cases  of  theft,  the  amount  of  the  property  (un-r 
^vly  appropriated)  is  to  be  computed  and  restored.  The  rule  declaring; 
loss  after  twenty  years,  is  an  exception  to  the  text.  But  leven  after  twei|« 
ty  years,  punishment  is  to  be  inflicted,  from  the  possession  being  unlawful ; 
and  because  there  is  np  exception  to  this  part  of  the  tej^t. 

H ence^  it  is  established,  that  from  t)ie  fau|t  of  the  owner^  consisting  in 

,  • 

his  indifference,  and  from  the  express  words  of  the  text,  after  the  expiry* 
tion  of  twenty  Tcars^  he  cannot  recover  the  produce  consumed ;  a^d  tho 
s^me  rule  applies  to  personal  property  enjoyed  for  ten  yea^s. 

An  exception  tp  this  rule,  is  now  propopn/ded ;  "  except  property  conV 

« 

nected  with  pledges,  boundaries,  deposits  ;  and  of  idiots,  and  minors  ; 
ai^d  except  specified  depQsits,  and  the  property  of  Icings,  wpmi^,  an4 
learned  students." 

A  pledge,  a  boundary,  a  sealed  deposit.     These  being  joined  form  the 
plural  pledges,  boundaries,  and  sealed  deposits ;  an  idiot  and  a  minor  ; 

^tliese  terms  being  compounded  form  the  dual  number^  idiots   and   minors. 

•  • 

The  property  of  pledges,  boundaries,  sealed  deposits,  and  the  property  of 

idiots  and  minerSt  Sealed  deposit,  is  that  which  is  committed  to  the  care 

Bb  ba 


i 
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•f  another,  witfaoot  any  description  of  its  qnality  or  qnantitr-^**  ThatpriH 
pertT,  which  through  confidence,  is  unsuspectingly  delirered,  is  called  b]f 
the  legal  term  of  sealed  deposit  ;**  a  specified  deposit  is  any  thing  fonnall^i 
ddivered. 


•i 


•  The  Kin  J  shall  cause  the  usurper  of  pledges,  &c.  to  restore  the  proper- 
ty to  the  rightful  owner,  and  to  pay  a  fine  equiTalent  to  the  value  of  tha£ 
property,  or  correspondent  to  his  ability.  In  the  case  of  mortgages,  and 
the  rest,  down  to  the  case  of  the  property  of  learned  students,  he,  who  by 
tirtde  of  long  possession,  usurps  them,  should  be  made  to  restore  the  pro** 
perty  to  the  rightful  owner.  This  is  merely  a  repetition  of  the  former  text  ; 
and  the  rule  respecting  the  payment  of  a  fine,  equivalent  to  the  value  of  thd 
property  usurped,  is  a  new  provision. 

Where,  in  the  case  of  usurping  lands,  houses,  &c.  an  equivalent  fine 
may  not  be  possible ;  reference  must  be  made  to  the  penalty  hereafter  pro- 
pounded,  for  a  removal  of  landmarks,  and  an  invasion  of  boundaries.  If 
On  account  of  the  great  wealth  of  the  usurper,  his  arrogance  would  not  be 
subdtied  by  the  payment  of  an  equivalent  fine,  he  must  be  amerced  accord- 
ing  to  his  ability. '  He  must  be  made  to  pay  so  much^  as  is  sufficient  to  sub^ 
due  his  arrogance.  **  It  has  been  declared  that  a  fine -is  leVied  for  the  pur- 
)k>se  of  correction,  and  by  that  the  arrogant  must  be  subdued.**  Hence, 
it  would  appear,  that  the  purpose  of  a  6ne  is  entirely  penal ;  but  where 
the  offender  has  not  property  equivalent  to  that  usurped,  he  must  bo 

r 

amerced  in  such  manner  as  may  subject  him  to  distress. 


Where  a  person  is  an  absolute  pauper,  correction  must  be  accomplished 
l>y  way  of  reprimand,  corporal  punishment,  &c.  So  says  MenUf  **  Recoiu^ 
must  be  had,  in  the  first  instance,  to  remonstrance,  in  the  second,  to  repri«; 
mand,  in  the  third,  to  fine,  and  in  the  fourth,  to  corporal  punishment." 
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Corporal  punishment,  or  that <  which  is  inflicted  on  the  ))erson  is  declar-» 
ed  to  be  ten- fold  ;  and  to  apply  to  all  but  ^ra/imtW — '' ilfenu,  son  of  the 
self-existent,  has  declared  ten  places  of  punishment,  for  the  three  lower 
tribes,  but  the  person  of  a  Brahmin^  is  inviolable.  The  part  of  generation^ 
the  belly,  the  tongue,  the  two  hands,  and  fifthly,  the  two  feet,  the  eye,  the 
nose,  both  ears,  t/te  property,  and  other  parts  of  the  body."  It  should  be 
observed  that  punishment  is  to  be  inflicted  on  the  offending  member. 

The  other  methods,  are  an  imposition  of  labour,  or  a  commitment  to 
prison,  as  has  been  propounded  ;  ''  a  person,  proved  to  be  a  pauper,  should 
be  compelled  to  work  at  his  proper  occupation ;  and,  if  unable,  should^ 
with  the  exception  of  BraJimins,  be  committed  to  prison. 

A  Brahmin,  being  destitute  of  property,  should  suffer  dismission,  from 
office,  &c. ''  Should  he  be  a  delinquent,  the  punishment  of  dismission  from 
office,  of  reprimand,  of  expulsion,  and  of  branding,  should  be  had  re« 
course  to." 

"  Corporal  punishment,  deprivation  of  property,  banishment,  and  brand- 
ing, are  the  stated  punishments  ;  mutilation  is  propounded,  as  punishment 
for  the  highest  offences  ;  these  are  declared  to  be  the  general  punishments.'* 
Having  premised  this,  he  proceeds ;  **  all  these  apply  to  a  Brahmin,  ex- 
cept corporal  punishment.  A  Brahmin  must  not  be  corporally  punished.**, 
I  •         .  '  » 

Tlie  punishment  of  ignominious  tonsure,  may  be  had  recourse  to;  ot 
banishment  from  the  city  ;  of  setting  a  disgraceful  mark  on  the  forehead; 
and  of  exposure  on  an  ass. 

Particular  rules  have  been  specified  for  branding.'  **  For  defilement  of 
his  spiritual  teacher's  bed,  the  mark  of  a  woman's  generative  parts  ;  fot 
drinking  spirituous  liquors,  the  mark  of  a  wine  flaggon  ;  for  theft,  the  foot 
of  a  dog ;  for  the  murder  of  a  Brahmin,  the  figure  of  a  headless  man." 
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But  the  text  o(  Apastumba,  directing  that  a  Bruhmin  shall  be  depmed 
of  vision,  must  be  interpreted  to  signify,  that,  at  the  time  of  banishment 
from  the  city,  a  cloth  should  be  bound  round  his  eyes,  and  not  that  bis 
feyes  should  be  extracted,  because  such  an  Interpretation  would  be  in  con* 
tradiction  to  the  texts  of  Menu  and  Oautama ;  **  The  person  of  ^Brahmin 
is  inviolable/'  *'  There  is  no  corporal  punishment  for  a  Brahmin.*^  It  is 
needless  to  expatiate  further  on  this  question. 

Of  possession  without  title.  Possession  has  been  declared  to  be  evi- 
dence  of  right,  from  its  being  a  consequence  of  it.  Should  it  be  objected,' 
that  possession  cannot  afford  evidence,  because  possession  may  exist 
without  being  a  consequence  of  right,  it  is  admitted  in  reply  ;  <<  A  title  is 
more  powerful  evidence,  than  possession,  unaccompanied  by  hereditary 
succession/' 

A  title,  arises  from  gift,  sale,  or  other  cause  of  right.  That  is  mopo 
powerful,  or  more  weighty  evidence,  in  the  establishment  of  right,  because 
the  possession  is  dependent  on  a  title.  Nareda  has  said,  ''Possession,  with 
a  clear  title,  affords  evidence  ;  but  possession  constitutes  no  evidence,  if 
nns^ccoiqpanied  by  a  clear  title  ;  nor  js  a  title  established  from  mere  pos^ 
session^  because  possession  of  another's  property,  may  l>e  obtained  by  usur- 
patiop,  or  other  unj  ustifis^ble  means."  Hence  it  has  been  declared,  that 
**he  who  simply  pleads  possession,  but  no  title,  in  consequence  of  proving^ 
^\lch^  false  possession,  is  to  l^e  considered  a  thief." 

? 
But  it  is  now  declared,  that  possession  is  evidence,  when  accompanied 

by  the  five  following  conditions ;  a  title,  length  of  time,  continuity,  non-in«* 

ierruptioiii  and  the  knowledge  of  the  adverse  party.     **  Possession  is  f|ve^ 

fold,  titled  J  Umg^  continuous^  uninterrupted^  andkn^wn  to  the  adverse  party '\ , 

By  propounding  an  exception  in  the  cs^e  of  posf3essioii|  accompanica 
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^^ 


^f  hereditary  succession,  it  is  demonstrated,  that  possession^  eveti  ifidepenr 
dent  of  a  tithf  may  be  evidence  of  right.  The  connection  of  the  sentence 
is  as  follows  ;  a  title,  is  weightier  evidence  than  possession,  provided  that 
possession  is  unaccompanied  by  hereditary  succession ;  that  is,  the  conse- 
cutive  enjoyment  of  three  ancestors.  That  again,  is  weightier  than  a  title^ 
becausef  it  affords  evidence^  independently  of  a  title. 

But  it  must  be  understood^  that  it  is  independent  of  the  production  of  a 
title,  and  not  independent  of  its  existence;  for,  its  existence  is  inferibh 
from  that  possession. 

The  exception  in  favor  of  hereditary  succession,  applies  to  a  case  be- 
yond the  memory  of  man;  and  the  text  showing  the  superiority  of  a  title^ 
intends  a  case  within  the  memory  of  man ;  because,  in  cases  falling  Tvithii^i 
the  memory  of  man,  as  it  is  practicable  to  produce  a  title  ;  if  such  title  is 
not  produced,  it  is  certainly  inferible  that  it  never  existed,  and,  conse* 

quently,  in  such  cases,  tlie  evidence  of  possession^  is  dependent  on  the  produce- 

.  s 

tion  of  a  title  ;  but,  as  from  the  non-production  of  a  title,  in  cases  extend- 
ing beyond  theniemory  of  man,  it  is  impossible  to  be  certain, of  its  non- exists 
enee ;  possession,  accompanied  by  hereditary  succession  may  be  evidence, 
in  such  cases,  independently  of  the  production  of  a  title. 

It  has  been  clearly  laid  down  by  Catyayana. — "  In  cases  falling  within 
the  memory  of  man,  possession  with  a  title,  is  admitted  as  evidence.  In 
cases  extending  beyond  the  memory  of  man,  the  hereditary  succession  of 
three  andestont;  is  admitted  as  evidence,  even  though  the  title  be  not  pro- 
duced.'* 

*  The  period  of  one  hundred  years  is  defined  to  be  within  the^metnllly  of 
ihan  firom  the  text— •*  The  age  of  man  extends  to  one  hundred  years,^ 
Therefore  possession,  for  upwards  of  an  hundred  years  ;  hereditary,  uriia- 
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teinipted,  and  falling  nnder  the  observation  of  the  adverse  party,  confejAs 
a  right,  as  it  forms  a  presumption  of  its  being  in  consequence  of  a  title. 

But  in  the  case  of  possession  extending  even  beyond  an  hundred  yearar^, 
br  the  memory  of  man,  possession  is  no  evidence,  if  there  be  traditional 
proof  of  the  w  ant  of  a  title.  On  this  is  founded  the  rule — **  he  who  en-^ 
joys  without  right,  for  many  hundred  years,  the  ruler  of  the  earth  should 
inflict  on  that  sinner,  the  pimishment  of  a  thief.'*  **  The  first  occupant, 
mtist  proVe  the  gift,  or  other  title  ;  and  his  successor,  possession  with  a  ti**' 
tie."  Hence  it  follows  that  the  tejiU  **  He  who  enjoys,"  &c.  must  exteqd 
indiscriminately  to  all  cases  of  unauthorized  possession. 

"  That  which  is  held  without  an  apparent  title  by  three  ancestors,"  must 
be  interpreted  to  mean,  without  a  demonstrable  tilley  not  without  the  exist-- 
ence  of  a  title  ;  for  it  has  already  been  declared,  that  right  does  not  ac-t 
crue,  even  from  the  occupancy  of  centuries,  without  the  existei^ce  of  i^ 
title. 

It  has  been  shown  that  possession,  when  accompanied  by  a  title,  affords 
Evidence  of  right ;  but  lest  it  should  be  supposed  that  a  title,  without  re*? 
ference  to  possession,  affords  equal  proof;  it  is  declared,  *'  where  there  ia 

not  the  least  possession,  ther^  a  title  is  not  sufficient." 

« 

Gift,  consists  in  the  relinquishment  of  right  by  one  man,  and  the  crea^ 

tion  of  it  in  another.     A  right  in  the  donee  is  copipleted  by  acceptance  of 

* . 

the  gift,  and  not  otherwise. 

*^  He,  by  whom  a  title  has  been  obtained^  must  produce  it  vifben  impugn^ 
ed,  but  his  son  and  grstndson,  need  not  \  for  them^  possession  is  sufficiei^l^ 
evidence."  .  ,,  .,• 
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Pofisession  is  strong  evidence  in  favor  of  the  second^  and  sponger  la 
favor  of  the  third,  party.  But  here  also  a  distinction  must  be  made ;  al^ 
though  in  the  case  of  ail  three,  the  property  is  lost  by  the  non-production  of 
a  title;  yet,  there  is  a  difference  in  the  penalty.  It  has  been  de-t 
dared,  that  ''  he,  by  whom  title  has  been  acquired,  is  subject  to  penalty  in 
case  of  not  producing  it;  but  not  his  son,  or  his  grandson ;  though  the 
possession  of  these  two  also,  is  forfeited/' 

**  The  cause  of  a  litigant  party,  who  dies  pendente  lite,  must  be  taken  op 
by  his  son.  Possession  will  not  decide  this  suit ;"  so  that  it  is  an  eatar. 
blished  rale,  if  a  litigant  party  dia,  while  the  claim  is  pen^iDg*  the  suit  is 
not  thereby  determined. 

This  is  an  established  rule ;  a  judicial  proceeding  having  been  decided 
by  persons  specially  appointed  by  the  ruler,  if  a  litigant  fancy  himself  ag« 
grieved,  an  appeal  cannot  be  preferred  A'om  them  to  a  community  ;  nor, 
having  been  decided  by  a  community,  .to  a  corporation  ;  nor,  from  a  cor* 
poration,  to  a  family ;  but  having  been  decided  by  a  family,  an  appeal  may 
be  preferred  to  a  corporation ;  and  by  a  corporation,  to  a  community  ;  and 
by  9  community f  to  persons  specially  appointed  by  the  King. 

'  It  has  been  dedared  by  Nareda,  that  after  a  case  has  been  decided  by 
persons  specially  appointed  by  the  King,  an  appeal  may  be  preferred  to 
the  King  himself,  **  Families,  corporations,  communities,  and  persons 
specially  appointed  by  the  King ;  these  are  the  tribunals  for  judicial  pro- 
ceedings, and  their  relative  consequence,  is  in  their  consecutive  order;  ^ 
case  on  which  a  wager  has  been  laid,  on  the  result  having  been  appealed 
to  the  King,  and  having  been  decided  by  hiih,  in  Council,  and  in  presence 
of  the  authorities  who  tried  the  case,  the  unreasonable  appellant  must  be 
amerced,  if  he  be  cas^i  but^  if  be  succeedsi  the  judicial  authorities  must 

^e  9meTcedf\ 
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Next  IS  propounded  an  instance,  in  which  the  decrees  of  all  antlioTi^ 
•  ties,  are  liable  to  reversal,      "  He  shall  reverse  cases  decided  by  compul-^ 
0ion,  by  fear,  by  women,  at  night,  in  the  inside  of  a  hou^e,  abroad,  and 
Ihose  brought  forward  by  enemies.^ 

'  "  An  act  performed  by  one  intoxicated,  or  dertoged,  or  diseased,  or 
distressed,  or  a  minor,  or  compelled,  or  without  interest,  &c.  is  notyalid» 
Deranged^  disordered  in  any  of  the  five  modes ;  by  a  prevalence  of  phlegm, 
W  of  wind,  or  of  bite,  or  under  a  morbid  influence,  or  possessed  by  an  evil 
apirit.  It  has  been  established  by  those  versed  in  judicial  proceedings, 
tiiat  the  act  of  him  will  not  be  attended  to,  when  it  is  in  opposition  to  the 
usages  of  the  city,  or  country,  as  appears  by  the  text — "That  act,  which 
is  in  opposition  to  the  usages  of  the  city  or  country,  and  that  act  which 
Jias  been  prohibited  by  the  ruling  power,  have  no  validity.'*^ 

''In. a  dispute  between  tutor  and  pupil,  father  and. sen,  husband  and 
wife>  master,  and  sX^yCj  a  judicial  proceeding  cannot  be  entertained.'*  ^TimB 
j»  not  intended  to  exclude  them  altogetlier,  from  legal  redress,  becaowr 
even  between  them,  judicial  proceedings  are  allowable^ 

A  pupil  must  be  corrected  without  chastisement ;  but  if  this  be  imprac* 
ticable,  recourse  must  be  had  to  slender  rod&  composed  of  strings  or  caae, 
and  the  King  will  punish  one  using  other  instruments  than  these. 

**  In  a  famine,  for  the  preservation  of  the  family,  or  at  a  time  when  a  re* 
ligious'dtity  must  indispensably  be  performed,  or  in  sickness,  or  during 
restraint,  or  confinement  in  prison,  or  under  corporal  penalties,  the  hus- 
band, being  destitute  of  other  funds,  and  therefore  taking  the  wife's  pro- 
perty,  is  not  liable  to  restore  it/'  From  this  text,  it  appears^  that,  if  under 
other  circumstances^  the  husband  makes  away  with  his  wife^s  property,  and 
being  required  to  refund,  and  possessing  assets,  refuses  to  do  so,  then  % 
judicial  proceeding  may  be  entertained  between  husband  and  wife. 


OV  JUDICIAC  FROCEEDING&  |P| 

/  ^  Whiitever  slave  may  rescue  his  master  from  imminent  peril,  shall  be 
emancipated,  and  shall  receive  a  son's  share  of  the  inheritance."  From 
this  text  of  Nareda,  it  appears  that  there  is  no  bar  to  the  institution  of  a 

'judicial  proceeding  by  a  slave  against  his  master,  refusing  him  emancipa- 
lion,  and  a  share  of  the  iD^eritance.  ^ 

Notwithstanding  the  following  text  of  Nareda  ;  "  A  judicial  proceedl- 
ing,  instituted  by  one,  against  many,  by  women,  and  by  a  slave,  is  to  be 
Rejected  by  the  legal  authorities."   -  Still  a  judicial  proceeding  of  one,  with 
Hiany,  on  account  of  the  same  matter ^  may  be  entertained,  as  appears  fi^m 
the  following,  and  other,  texts — **  fje,  who  usurps  the  property  of  many, 
Jie  who  breaks  an  agreement  entered  into  with  mauy,  and  he  who  has  been 
iiassaulted  by  many,"  &c.      The  meaning  n^ust  be,  tha^t  a  judicial  proceed- 
ing cannot  be  entertained  between  one  and  many,  on  accoui]it.of  cfi^raff^ 
matters^  at  the  same  time. 


.   s 


*  ^Women  also,  who  are  independent,  such  as  milk  women,  and  wives  qX 
vintners,  may  institute  judicial  proceedings.  Tbe.e:!cception  refers  to  res^ 
pectable  married  women,  whose  husbands  are  alive.     From  their  coverture, 

4hey  cannot  sue  independeptly. 

Trove  property  is  to  be  restored  by  the  King^  to  its  owner ;  but,  if*  he 
lails  to  identify  it,  he  shall  b^  amerced  in  an  equivalent  penalty. 

The  rule  for  the  r^estoration  of  trove  property,  is  here  specially  propound-* 
ed,' because  finding  has  been^already  ^nunier^jted  among  the  causes  of  pro* 
perty  ;  and  therefore  property,  would  otherwise  in  this  instance,  be  conse* 
'quently  established. 

jMXrove^'  or  waif  propiBrty,  having  b^n  recovered  by.  tpU  keepers,  pt 

C  o  c  3 
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1K>lice  officers,  the  rightful  owner  will  recoT^r  witfaiii  one  year,  after  which 
at  escheats  to  the  King." 

M^u  has  extended  the  limitation  to  three  yean.  **The  King  4shall 
keep  property  lost  by  its  owner,  three  yews.  The  ri^fol  ownw,  will  re- 
cover it  within  three  years ;  after  which  time,  the  King  will  take  it**^ 
'fience  it  would  appear  necessary  to  keep  it  m  deposit  for  three  years. 

If  the  rightful  owner  appear  within  a  year,  be  will  recover  the  whole: 
'<*  Obeying  the  dictates  of  virtuous  sages,  let  the  King  deduct  from  trone 
^property,  a  sixth,  a  tenth,  or  a  twelfth."  Whence  it  is  inferible,  that  if 
^fhe  owner  arrive  within  a  year,  the  whole  is  to  be  restored.  If  in  the  ae- 
*cond  year,  a  twelfth  ;  in  the  third,  a  tenth ;  and  in  thefowttk^  a  sixth,  is  to 
'^be  deducted. 

The  King  is  to  give  a  fourth  oihis  oum  share,  to  the  finder.  ''  The  King^ 
-fe  to  keep  in  deposit  unclaimed  trove  property,  /or  a  year ;  ujterwards  a 
'fout^th  shareofit^  goes  to  the  finder,  and  the  King  takes  the  rest."— ^Crol«ma. 

The  use  of  the  word  *'  year''  here,  in  the  singular  number,  is  not  intend" 
ed  to  confine  the  period  to  one  year ;  as  is  evident  from  the  text — **The  king 
ehall  keep  property  lost,  in  deposit  for  three  years  f*  and  the  condosion  of 
the  text—*'  after  which  the  king  shall  take  it  \'^  merely  intends  tint  should 
the  oumer  not  appear  within  that  period,  the  King  is  at  liberty  to  use  it;  but 
^ahould  the  owner  subsequently  appear,  the  King,  having  deducted  bis  own 
^'ishare,  shall  restore  to  the  &wner  a  sum  equivalent  to  the  proper^  consumed^ 

The  rules  above  recite^^  relate  only  to  gold,  and  similar  ndiiableB;  bat 

the  rules  relative  to  stray  cattle,  will  subsequently  be  propounded,  under 

'^ttie  t^to^^^^He  MhMfitLfiiaeefm^  foraiMtnimai  witfiiuidtovenliQofs,''«^c^ 
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Next  is  propounded  the  law  relative  to  gold,  &c.  long  buried  in  th§ 
earthf  and  usually  called  treasure. 

«*  A  king,  having  obtained  treasure,  shall  bestow  half  of  it  upon  Brah^ 
mins,  but  if  a  learned  Brahmin  be  the  6nder,  he  is  to  keep  the  whole.  If  it 
be  found  by  any  other  person,  the  King  is  to  keep  it,  giving  one-sixth  to 
the  finder.  But  he,  not  having  represented  the  finding,  and  it  having  been 
discovered  afterwards,  the  King  shall  cause  him  to  relinquish  the  whole, 
and  amerce  him." 

If  a  learned  Brahmin,  that  is,  a  priest  versed  in  scriptural  lore,  and  of 
good  conduct,  find  the  treasure,  he  shall  keep  the  whole;  because,  he  is  the 
chief  being  in  the  world. 

Stolen  property  is  next  spoken  of.  '*  The  King  must  restore  to  his  sub* 
jects,  property  stolen  from  them  ;  not  restoring  it,  he  incurs  thiS  sin  of  the 
tb  ;**  not  restoring  it,  the  sins  both  of  the  robber,  and  the  person  robbed, 
devolve  upon  him.  Menu  has  said  ;  **  Stolen  property  must  be  restored 
by  the  King,  to  all  descriptions  of  persons.  The  king  consuming  it  him* 
self,  acquires  the  sin  of  a  thief." 

r 

•*  Having  recovered  stolen  property,  he  (the  King)  must  restore  it,  to  its 
right  place,  or  he  must  pay  out  of  his  treasury."  ''  If  he  be  unable  to  re- 
cover the  stolen  property,  the  King,  so  incapable,  must  restore  it,  (its  va« 
lue)  out  of  his  own  treasury/' 


'\' . 


OF  EVIDENCE. 


«<  EVIDENCE  is  said  to  consist  of  documents,  possession,  2^nd  witnesses. 
In  the  absence  of  all  these,  a  divine  test  is  prescribed." 

s 

Evidence  is  that,  by  which  a  matter  is  established,  or  decided.  Tliis  is 
Iwo-fold,  huwian^  and  diving.  •  Human  evidence,  is  three-fold;  documents^ 
possession^  and  witnesses.  Such  is  the  opinion  of  eminent  sages.  Docu-j, 
mentSy  are  of  two  sorts,  official,  and  private ;  posses^io^^  implies  manifest 
pccupancy ;  witnesses,  will  be  treated  of  hereafter. 

Should  it  be  admitted,  that  documents  and  witnesses,  from  their  conv 
nexion  with  language,  and  their  capacity  of  verbal  expression,  may  be  evi- 
dence ;  but  at  the  same  time,  contended  that  possession  cannot  be  evidence, 
from  the  absei^ce  of  this  capacity;  it  is  answered,  that  possession  wheqi 
joined  to  certain  conditions,  furnishes  presumption,  or  inference,  because 
it  leads  to  a  presumption  of  the  existence^  from  its  being  a  consequence,  of 
purchase,  ojr  other  means  of  proprietary  right ;  or  from  its  not  having  any 
independent  existence,  such  ri^ht  is  inferred*  , 

In  default  of  documents,  and  the  other  two  descriptions  of  evidence^  af. 
divine  test,  the  nature,  and  distinctions  of  which  will  be  treated  of  hereaf- 
ter, is  propounded,  as  another  species  of  evidence  to  be  resorted  to,  with 
due  attention  to  tribe,  place,  and  time.  This  fact  is  ascertained  from  the 
text — *'  In  the  absence  of  all  these,  ardivine  test  is  prescribed ;"  and  alsQ 
from  the  nature  and  distinction  of  a  diviae  test  as  evidence,  having  beeq 
declared  in  the  differept  codes. 
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"  When  one  adduces  human  evidence,  and  the  other  appeals  to  a  divine 
test,  the  king  will,  in  this  instance,  proceed  to  examine  the  human  evi«. 
dence,  and  will  not  have  recourse  to  the  divine  test." 

Moreover,  where  there  is  human  evidence  to  establish  the  principal  part 
of  a  claim,  there  also  recourse  must  not  be  had  to  a  divine  test ;  as  in  the 
case  of  a  denial  of  a  claim  of  a  debt  of  one  hundred  pieces  of  silver  bor- 
rowed  with  interest,  should  there  be  witnesses  to  prove  the  delivery,  but 
not  the  amount  of  it,  or  the  rate  of  interest  specified,  and  the  claimant 
should  offer  to  prove  these  facts  by  divine  test,  here,  also  notwithstanding' 
the  rule  regarding  partial  proof,  a  divine  test  cannot  be  had  recourse  to, 
for  the  purpose  of  establishing,  either  the  amount  of  the  debt,  or  the  spe* 
cified  interest, 

•'  Where  human  testimony  is  applicable  to  even  only  one  part  of  the 
case,  that  is  to  be  received  in  preference  ;  and  recourse  must  not  be  had 
to  persons  willing  to  establish  the  whole  case  by  supernatural  means." 

'^  In  the  case  of  a  capital  offence  committed  in  a  desert,  in  an  uninha- 
bited place,  at  night,  or  in  the  interior  of  a  dwelling  ;  and  ill  the  case  of  a 
denial  of  a  deposit,  divine  test  must  be  resorted  to." 

This  also  is  applicable  only  to  the  absence  of  human  testimony.  Hence 
it  follows,  that  a  decision  By  divine  test,  is  allowable  only  in  the  absence 
of  human  evidence.  This  is  the  general  rule  ;  an  exception  to  it  will  sub« 
sequently  be  shown. 


"  In  the  investi^tion  of  a  capital  offence,  of  assault  and  battery,^and.j 
all  cases  of  violeijice  committed  long,  ago,  both  witfusses,  and  divine  test 
may  be  had  recourse  to.'' 
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*•  The  proof  of  cstdWished  cnstotn  among  people  of  the  same  township,. 
Ct  tribe,  depends  on  documentary  ei)idence.  There  neither  divine  test,  nor 
witnesses,  are  available  /* 

So  also,  in  cases  relating  to  pathways,  roads,  enclosures,  and  water 
courses  ;  possession  affords  the  weightiest  proof.    There,  neither  diviu^ 
test,  nor  witnesses,  are  available. 

In  cases  relating  to  the  payment,  or  nonpayment,  of  wages,  between 
madter  and  servant,  to  the  non-delivery  of  an  article  sold,  or  the  non-pay^*, 
ment  of  the  price  of  an  article  delivered  ;  or  when  a  dispute  arises  cou^* 
Coming  wagers  laid  at  dice,  or  with  sporting  animals.  In  all  these  cases,^ 
the  evidence  of  witnesses  must  be  resorted  to,  and  recourse  npfust  j^q\  b^ 
bad  to  a  divine  test,  or  to  documents, 

Iji  apswef  to  jthe  question  proposed,  to  which  of  the  two  parties  will  tho 
greater  weight  attach,  when  each  adduces  evidence,  undistinguishable  iu 
point  of  preference,  the  one  asserting  a  prior,  and  the  other  a  posterior, 
claim  ?  It  is  declared,  *'  In  pivil  suits  g^nerall^,  ih^  j^osterior  aot^  is  of  the 
greater  validity ^'\ 

Thus  if  one  party  proves  a  loan,  by  its  delivery,  and  the  other  pleads 
that  he  owes  nothing,  on  account  of  repayment ;  here  in  these  two  acts  of 
delivery,  and  repayment,  both  being  establfshed  by  evidence,  Ae  repay-* 
ment  is  of  greater  validity,  aqd  the  party  who  pleads  th^  acquittance  dfah 
tains  judgement* 

So  also,  if  a  person  having  borrowed  one  hundred  pieces  of  money  at 
(Wo  ^er  centj  should>  at  a  subsequent  period,  agreli^o  pay^ree  jt^er  cenf ,  and 
Ihel'e  bein!g'evidi^ce  of  both  engagements,  that  fbr  three  j^^cMf  is  of  tb^ 
greater  validity,  from  its  having  occurred  at  a  posterior  date;  and  because 
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frere  it  not  to  supersede  the  priojr  act,  it  would  be  inoperatiTe.  It  ha» 
moreover  been  declaredi  ^^A  posterior  act,  not  superseding^  a  prior  one^ 
has  no  relevancy." 

An  exception  to  this  rule  has  been  propounded — *'  In  cases  of  mortgage^' 
gift,  or  sale,  the  prior  act  is  of  the  greater  validity."    lu  these  three  instan^^ . 
ces,  the  prior  act  is  the  more  valid,  as,  if  a  person  having  mortgaged  a  piec6b/ 
of  land  to  one  person,  for  a  valuable  consideration,  should  subsequentlji 
nooitgage  the  same  piece  of  land  to  another,  for  a  valuable  consideration^ 
the  ri^ht  will  be  with  the  first  mortgagee^ and  not  with  the  second;  So  ajsai. 
in  the  cases  of  gift  and  sale, 

0 

The  nature  of  oral  evidence,  i§  now  to  be  declared.      A  witness  may  ISe, 
either  from  seeing,  or  hearing,  as  has  been  declared  by  Menu ;  '^  Evidencai 
of  what  has  been  seen,  or  of  what  has  been  heard,  is  admissible.       Wifr** 
nesses  are  two-fold;  a  witness  appointed,  and  a  witness  unappointed  ^ aa 
Appointed  witness,  is  one  nominated  to  give  testimony ;  an  unappointed^ 
fvitness,  is  one  not  so  no9iinated.'^ 

The  appointed  witness  again,  is  divided  into  five  classes  ;  and  the  un« 
appointed,  into  six ;  making  in  aU,  eleven  distinctions,  as  has  been  declar- 
ed by  JSureda ;  *'  Eleven  descriptions  of  witnesses  are  recognized  by  the 
(earned  in  law."  Their  distinctions  also,  have  been  declared  by  him ;  *^  A 
witness  by  record^  hy  mepiory,  by  accident^  by  secrecy,  and  by  corrobo*- 
lution.** 

The  nature  of  a  witness  by  record,  and  thereat,  has  been  defined  By 
Catyaya^a ;  *^  On^  brouglit  by  the  claimant  himself,  and  whose  name  is  ii^« 
serted  in  the  deed,  is  called  a  witness  by  record/'  '' The  witness,  wbo^ 
Cur  the  purpose,  of  giving,  greater  publicity  to  a  transactioni  repeatedly  ab«; 
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gerres  upon,  aud  has  b6efn  reminded  of  it,  is  tenned  a  witness  by  m'enlor^.'^ 
^e,  who  fortuitously  arrives  at  the  time  of  a  transaction,  and  is  cited  as^  a 
witness,  is  termed  a  witness  by  accident.  A  distinction  has  been  pro*' 
pounded  between  these  two  descriptions  of  witnesses,  although  they  are 
biDth  unrecorded — **  Two  witnesses  for  the  substantiation,  are  tenned,  uh- 
recorded ;  one,  intentionally  brought ;  and  the  other,  accidentally  coming.'^ 
One  who  standing  concealed,  is  caused  by  the  claimant  to  bear  distinctly 
the  defendant's  words^  for  the  purpose  of  establishing  the  allegation,  is 
termed  a  witness  by  secrecy.  One  who  subsequently  confirms  the  testi-< 
mony  of  witnesses,  whether  his  information  be  mediate,  or  immediate,  hr 
termed  a  witness  by  corroboration. 

"X 

,  Jffareda  has  defined  the  six  descriptions  of  nnappointed  witnesses — '<  A 
Townsman,  a  Judge,  a  King,  one  authorized  to  manage  the  afiairs  of  the 
pfulies,  one  deputed  by  the  claimant ;  and  (in  family  disputes'  persons  of 
the  same  family.''  Here  the  term  **  Judge,"  is  intended  to  include  scribes 
and  assessors,  from  this  Terse, ''  when  a  king  investigates  a  suit,  the  wit* 
nesses  are  declared  to  be  the  scribes.  Judge,  and  assessors,  in  succes*' 
sion." 

Hfe  next  declares  the  qualification,  and  number,  of  witneissfes — ^*  Ileligi«i 
Otis,  generous,  of  honorable  family,  addicted  to  veracity,  lovers  of  virtue, 
candid,  having  offspring,  wealthy,  conformers  to  traditional  and  written 
law  ;  and  in  number  three,  are  to  be  considered  witnesses,  according  to 
tribe  and  order,  or  indiscriminately." 

MeligiouSi  addicted  to  piety  ;  generous^  habituated  to  ntiaking  gifts  ;  of 
honorable  family^  descended  from  a  noble  stock  ;  addicted  to  veracity^  ac-' 
customed  to  speak  the  truth  ;  lovers  of  virtue^  not  preferring  their  temporal 
interests  ;  candid^  not  deceitful ;  having  (iffspring^  having  sons  ;  wealthy f 
possessing  much  gold  and  other  proptrty  \  confortners  to  traditionai,  and 
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^Britten  law,  punctual  in  the  performance  of  indispensable  and  enjoinecl 

cerejuonies. 

Such  persons,  being  three  in  number,  are  to  be  considered  witnesses  ; 
three,  that  is,  a  number  not  less  than  three.  There  cannot  be  less  than 
three,  but  any  number  above  that,  is  optional.    Such  is  the  meaning. 

According  to  tribes^  that  is,  not  differing  in  tribe.  Tribes,  such  as  the 
Moord/iabus/iiklaSy  and  the  like,  whether  in  the  direct,  or  inverse  order. 
Thus  Moordliabusliiklas  are  witnesses  in  the  cases  of  Moordhabushiktas. 
So  also  in  the  cases  of  Ambushtheis  and  others.  Order,  the  Brahminical 
order  and  the  like.  Thus  Brahmins,  of  the  qualification  and  numbers 
above  mentioned,  are  witnesses  for  Brahmins,  and  the  same  with  Kshe^* 
tryas  and  the  resit.  So  also  women,  should  be  made  witnesses  for  women, 
p»  Menu  has  said,  **  Women,  should  regularly  be  witnesses  for  women." 


Private*  documentary  evidence  is  now  treated  of.  This  is  of  two  des- 
criptions ;  prepared  by  the  party  himself,  and  prepared  by  others  ;  but 
that  which  is  prepared  (written  as  I  suppose)  by  the  party  himself,  re- 
qaires  no  witnesses.  That  prepared  by  others,  requires  witnesses.  The 
in{>de  of  proving  these  two,  depends  on  local,  and  peculiar  usages,  as 
Jiureda  has  said,  "  Documentary  evidence,  must  be  considered  two-fold, 
pre4)ared  by  oneself,  or  others  ;  requiring,  or  not  requiring,  witnesses.  The 

establishment  of  their  validity  depends  on  the  usage  of  the  country, 

•  •  •   I 

When  any  miatter  is  agreed  upon  voluntarily,  attested  documentary 
evidence,  specifying  the  creditor,  is  to  be  employed.  This  may  be  sup- 
ported by  witnesses  of  the  prescribed  qualifications,  or  else  such  wit^ 

2  Ppbyo  doQameotary  evi4epce  is  .spoken  of  io  Uie  chapter  of  Jadioial  Proceedingf* 

Ddd9 
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Aesses  alone,  may  be  adduced.      Tbe  act  of  a  party  himselfy  may  he  prov^ 
ed  without  documentary  evidence. 

**  The  year,  month,  fortnight,  day,  name,  tribe,  family^  scholastic  title^ 
the  names  of  the  parties'  fathers,  &c.  must  be  specified."  The  year ^  twelve 
month  ;  the  months  as  Cluyt  or  other  ;  the  fortnight^  the  light  or  dark  side 
of  the  moon.  The  day^  the  first,  or  other  day  of  the  moon's  age;  vame^ 
^the  name  of  the  creditor  and  debtor ;  the  tribe,  £rahminical  or  other  ;/a- 
milyj  descended  from  Vashistha  or  other  stock.  It  must  be  di^tiDgiiisb^ 
ed  also  with  the  scholastic  title^  as  the  title  of  distinction  from  having  read 
z,  certain  portion  of  the  Vedas.  The  names  of  the  |>arties'  fathers,  tliat  is  to 
isay,  the  fathers  of  the  creditor  and  debtor.  From,  &c.  must  be  understood 
the  quality  and  quantity  of  the  article,  the  terms,  and  so  forth. 

«'  The  matter  being  concluded  the  debtor  must  subscribe  his  name,  with 
his  own  hand,  and  that  the  above  is  agreed  to  by  him,  the  son  of  such  a 


one* 


*'  The  witnesses  being  equal,  should  write  with  their  own  hands,  speci- 

» 

fying  the  names  of  their  fathers,  that  is  to  say,  such  and  such  persons,  are 
witnesses  to  the  matter  in  question/'  Being  equals  equal  in  point  of  num* 
bers  and  qualifications. 

If  the  debtor,  or  the  witnesses,  are  ignorant  of  the  art  of  writing,  then 
the  debtor,  and  each  of  the  witnesses,  by  means  of  others,  in  the  presence 
of  all  the  witnesses,  must  cause  to  be  written  their  assent ;  as  Nareda 
has  said,  "  That  debtor  who  is  ignorant  of  the  art  of  writing,  shall  cause 
to  be  written  his  assent ;  or  if  the  witness  be,  by  means  of  another  wit- 
ness,  in  presence  of  all  the  witnesses. 

That  document  written  by  the  defendant,  with  hi9  own  hand,  lias  been 
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declared  by  illentk,  and  others,  to  constitute  proof  without  wittifesses,  ^ro* 
vided  it  was  not  obtained  by  force  or  compulsion,  tiareda  has  declared, 
"  that  writing  is  not  proof,  which  is  executed  by  a  person  intoxicated^  by 
an  idiot,  by  a  woman,  by  a  minor,  and  that  which  is  obtained  by  compul* 
sion  and  by  intimidation/' 

Documents  should  specify  whether  or  not  the  loan  was  accompanied 
by  a  pledge,  according  to  peculiar  local  usages,  and  should  be  consistent 
with  respect  to  the  import  and  language.  This  is  all  that  is  r(3quisite.  It 
is  not  necessary  to  express  the  terms  in  learned  language.  It  may  be  wri^ 
ten  in  the  local  dialects. 

Where  the  parties  are  not  of  the  isame  tribe  or  order,  as  MMrdhahu*^ 
sJuktas  and  the  rest,  and  Brahmins  and  the  rest,  may  be  made  witnesses 
for  each  other,  reciprocally. 

Incompetent  witnesses,  have  been  declared  by  Nareda  to-be  of  Arm 
descriptions—*'  By  those  skilled  in  the  law,  witnesses  who  are  incompe-* 
tent  have  been  found  to  be  of  five  kinds,  by  reason  of  interdidt,  of  delin- 
quency, of  contradiction,  of  self-appointment,  and  of  intervening  decease. 
Those  who  are  incapacitated  by  interdict  are  *'  learned  students,  religi- 
ous devotees,  superannuated  persons,  ascetics,  and  the  like.''  By  the 
term,  and  the  like^  is  meant  persons  disobedient  to  their  fathers,  &c.  asr 
Sancha  has  said  ;  *'  Persons  disobedient  to  their  fathers,  resident  in  the 
families  of  their  spiritual  preceptors,  ascetics,  inhabitants  of  the  forest 
and  infidels,  are  incompetent  witnesses." 

Those  who  are  incompetent  by  reason  of  delinquency,  are  "  Thieves^ 
public  offenders,  irascible  persons,  gamblers,  cheals.  These  are  incom-r 
petent  from  delinquency.  There  is  no  truth  in  them."  Irascible  per^ous^ 
those  subject  to  anger  ^  gamblers^  those  who  eoga^e  ia  dice» 
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**  Of  witnesses  recorded  and  summoned  by  a  litigant  party,  shonld  on4 
utter  a  contradiction,  all  will  be  rendered  incompetent  by  that  contradict 

Witaesses  incompetent  by  reason  of  self-appointment.  •*  He  who  not 
having  been  summoned,  comes  and  offers  his  evidence,  is  technically  calU 
ed  Seoochee^  or  spy.     Such  testimony  is  not  available." 

Incompetent  by  reason  of  intervening  decease.     •*  How  can  any  per- 

WJfi  give  evidence,  touching  a  claim,  not  having  ascertained  the  nature  of 

it  previously  to  the  decease  of  the  claimant  ?'*     The  meaning  is  this ;  as  to 

what  claim,  or  in  whose  behalf  shall  the  witnesses  depose,  the  plaintiff  or 

defendant  not  being  in  existence,  or  being  dead,  the  ^laim  not  having  been 

preferred,  and  the  nature  of  it  not  having  been  explained,  by  the  parties,  to 

the  witnesses;  and  they  not  having  been  desired  to  bear  witness  in  th^ 

{natter  ?        These  are  incompetent  witnesses  by  reason  of  intervening  de^ 

9e4se« 

"When  sons,  or  others  are  instructed  by  a  father,  or  other  person  at  the 
point  of  death,  or  even  in  health,  to  give  evidence  in  a  certain  matter, 
they  may  be  witnesses  after  decease  ;  as  Nareda  has  said,  *^  after  the  death 
of  the  claimant,  except  those  instructed  by  him  on  the  point  of  death  ;" 
also,  **  a  witness  may  give  evidence  in  a  matter,  touching  the  six  species 
of  deposits,  after  the  death  of  the  claimant,  having  been,  in  a  bond  fidf 

planner  instructed  by  him  to  bear  witness.'^ 

.» 

Other  incompetent  witnesses  have  also  been  enumerated.  **  A  womgn, 
s  minor,  an  old  man,  a  gamester,  an  intoxicated  person,  a  madman,  an  in** 
famous  person,  a  juggler,  an  infidel,  a  forger,  one  deformed,  one  degrad^r 
ed  from  caste,  a  friend,  one  interested  in  the  subject  matter,  a  partner,  ai| 
§nemy,  a  robber,  a  public  offender,  one  eonvicted,  an  outcast,  and  otherf 
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kre  incoaapetent  witnesses."     An  old  man,  one  whose  age  exceeds  eighty 

I 

years  ;  one  deformed^  destitute  of  an  ear,  or  other  organ  ;  p  public  offender^ 
one  relying  on  his  own  violence ;  one  convicted^  one  whose  falsehood  has 
been  proved  ;  an  outcast,  one  deserted  by  his  relations. 

By  the  term,  ^'  and  others,^^  is  indicated  those  incompetent  witnesses,  whor 
are  pointed  out  in  other  texts* 

By  consent  of  both  pajties,  even  one  person  of  virtuous  knowledge  ma/ 
be  a  witness. 

"  Every  man  may  be  a  witness  in  cases  of  abduction,  robbery,  assaulti 
and  oflTences  against  the  public."  But  even  here,  those  cannot  be  wit-' 
nesses  who  are  incompetent  by  reason  of  delinquency,  or  of  contradiction, 
or  of  self-appointment,  because  the  reason  of  incompetency,  i,  e,  there 
being  no  truth  in  them,  exists  here  also. 

**  The  witnesses  should  be  made  to  depose,  having  been  placed  near  the 
plaintiff  and  defendant/*  They  need  not  speak  when  questioned  apart. 
**  The  Judge,  being  in  the  assembly,  will  interrogate  the  witnesses  placed 
near  the  plaintiff  and  defendant.  He  will  require  their  testimony,  except 
in  the  case  of  Brahmins,  in  the  presence  of  the  gods,  and  priests.  In  the- 
forenoon,  let  the  Judge  being  purified,  severally  call  on  the  twice-born, 
being  purified  also,  turning  either  to  the  north  or  to  the  east.  Havin^^ 
called  the  witnesses,  he  shall  interrogate  by  the  solemnity  of  a  heavy  im- 
precation, all  those  persons  acquainted  with  the  rules  of  evidence,  and  the 
circumstances  of  the  case." 

c 

Menu  has  propounded  a  rule  to  be  observed  in  taking  the  depositions, 
of  Brahmins  and  others.      *'  Let  the  Judge  imprecate  a  priest,  by  his  vera- 

f 

city  J  a  soldier,  by  his  horse,  elephast,  and  weapojui ;  a  merchant,  by 
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kine,  grain,  and  gold  ;  a  mechanic*  or  servile  man,  by  imprecating  on  bii 
dwn  head,  if  he  speaks  falsely,  all  possible  crimes/*      The  meaning  is,  ho 
shall  adjure  the  Brahmin  by  saying,  if  you  speak  falsely,  your  truth  wilt 
be  destroyed  ;  a  Kshetrya,  by  saying,  your  horse,  ele|>hant,  and  weapons, 
will  become  useless  ;  a  Vaisya,  your  cattle,  seeds,  and  gold,  will  be  un* 
productive ;  a  Soodra^  if  you  speak  falsely,  all  sins  will  be  on  your  head, 

"  Regenerate  men,  who  tend  herds  of  cattle,  who  trade,  who  practice 
Siechanical  arts,  who  profess  dancing  and  singing,  who  are  hired  servants, 
or  usurers,  let  the  Judge  exhort  and  examine,  as  if  they  were  Soodras." 

If  a  defendaitt  take  exception  to  witnesses,  and  if  it  be  susceptible  of 
occular  proof,  as  in  cases  of  minority,  the  exception  must  be  tried  by  that  \^ 
but  in  cases  not  susceptible  of  such  proof,  it  rests  upon  the  defendant'% 
assertion,  and  on  popular  report,  but  not  o|i  oth^r  f^vidence,  so  that  tb^r^ 
may  not  be  infiniteness. 

'^  A  person  failing  to  establish  an  exception  openly  made  against  wit<r 
nesses,  should  be  punished  ;  but,  if  proved,  the  witnesses  are  to  be  dis^ 
(uissed,  and  deprived  of  the  privilege  of  giving  evidence." 

«*  Should  the  claimant,  relying  solely  on  the  veracity  of  his  witnesses, 
be  defeated,  he  shall  be  caused  to  pay  a  fin^." 

^*  Those  places  assigned  to  offenders,  and  to  heinous  sinners,  and  those' 
places  assigned  to  house  burners,  and  those  assigned  to  the  murderers  of' 
women  and  children,  he  who  gives  false  evidence,  will  attain.      All  the 
virtues  practised  by  you  in  hundreds  of  other  worlds,  will  accrue  to  him, 
whom  by  your  falsehood  you  have  injured."    This  must  be  understood  as 
relating  to  the  servile  class,  and  regenerate  men  who  tend  herds  of  cattle,  Sec, 

This  is  declared  solel^r  for  tile  puFpose  of  oreating  4we  in  the  witnesMi^ 


..  ■.-■J 


.     .  *■    -v' 
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JSareda  has  6aid,  '*  By  ancient  virtuous  texts,  and  by  exaggerating  the 
qualities  of  truth,  and  by  denunciating  falsehood,  he  will  forcibly  inspire 
them  with  aw^e/* 

He,  who  having  agreed  to  give  evidence,  and  having  been  admonished, 
remains  entirely  rnute^  mu^  be  caused  to  pay  to  the  creditor,  the  whole 
debt  with  interest,  together  with  a  tenth  part  of  the  amount  of  the  debt, 
niiich  will  go  to  the  king. 

^'  That  mean  person,  who,  though  acquainted  with  the  nature  of  the  i^f- 
fair,  does  not  give  evidence,  is  equal  in  point  of  sin,  and  of  punishmeaatj 
|o  false  witnesses/' 

**  Whenever  false  evidence  has  been  given  in  any  suit,  the  King  must 
t« verse  tlie  judgement,  and  whatev/er  has  been  done,  mQst  be  considered 
ms  undone." 

^*  In  a  contradiction,  the  assertion  of  the  majority;  where  the  numbers 
are  equal,  that  of  the  respectable  party ;  where  there  is  a  oontradictioa 
«tmoDg  respectable  witnesses,  that  of  the  most  respectable/'  must  be  r&* 
oeived. 

% 

Where  respectable  persons  are  few,  and  others  are  many,  there  also  the 
<Uis6rtion  of  the  respectable  party  is  to  be  received.  This  is  inferible  from 
<he  text,  *'  By  the  consent  of  both  parties,  even  one  person  of  virtuous 
^Luowledge,  ^may  be  a  witness,"  which  demonstrates  the  great  superiority^ 
of  good  qualities.  * 

**  He  will  be  successful,  whose  witnesses  depose  to  the  truth  of  his  state* 
tnent/biitthe  defeat  wiU  ^rertainly  be  his»  whose  witnesses  depose  contrar^- 

^  ^  Bee  .  .  ^ 
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That  assertion  which  is  unpremeditated  should  be  received,  as  has  bee:^ 
declared,  ''  That  assertion  which  is  unpremeditated  and  blameless,  should 
be  received,  and,  having  been  made>  the  witnesses  should  not  be  perpetu- 
aUy  interrogated  by  the  King." 

**  Having  departed  from  strong  evidence,  he  who  relies  on  weak,  can« 
not  recur  to  the  former  means  of  proof,  after  the  decision  has  been  given 
against  him."  *'  Even  witnesses  who  were  not  originally  named,  should 
be  preferred  to  a  divine  test/'  From  the  text,  **  A  wise  man  will  reject  the 
evidence  of  diyine  test,  if  witnesses  are  procurable ;"  but  if  witnesses  are 
not  procurable,  recourse  must  be  had  to  divine  test.  After  this,  recourMt 
cannot  be  had  to  any  other  means  of  proof.  Therefore,,  the  proceedings 
must  be  here  terminated^ 

Where  the  defendant  takcH  exception  to  h\9  own  witnesses,  being  net 
content  with  the  testimony  given  by  them,  as  the  liberty  of  adducing  other 
means  of  proof,  has  not  been  extended  to  a  defendant,  the  purgation  o£ 
his  witnesses  must  be  effected  by  a  delay  of  seven  days,  for  the  appear- 
ance of  calamity,  to  be  inflicted  by  Providence,  or  the  ruling  power.  if 
the  exception  be  established,  the  witnesses  must  pay  the  debt,  which  waai 
the  subject  of  suit,  and  are  to  be  amerced  according  to  their  ability.  IS 
the  exception  be  not  established,  the  defendant  must  rest  content. 

Menu  has  declared—^'' The  witness  who  has  given  evidence^  and  tcr 
whom,  within  seven  days  after,  a  misfortune  happens,  from  disease,  fire^ 
or  the  death  of  a  kinsman,  shall  be  condemned  to  pay  the  debt,  and  a 
fine." 

The  proof  of  a  negative,  is  dependent  on  the  establishmettt  of  an  affir- 
mative ;  and  the  establishment,  of  an  affirmative,  is  not  dependent  on  the 
proof  of  a  negative.       Therefore,  the  proof  of  the  affirmative  only,  is  proc 
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per.    The  mode  of  proceeding,  is  invariably  propounded  with  reference' 
to  the  nature  of  a  plea.  **  When  a  special  exception,  or  former  judgement/ 
is  pleaded,  the  defendant  shall  adduce  the  proof;  in  a  total  denial,  the' 
plaintiff;  in  a  confession,  there  is  no  issue."      In  one  suit,  the  proof  can* 
not  rest  on  both  paities. 

^  In  the  case  of  two  claimants  to  the  same  matter,  both  having  witness^ 
es,  the  witnesses  of  the  first  claimant  must  be  received,"  that  is  to  say,  /Aa 
witnesses  of  him  who  made  the  first  representtUion.  This  rule  indicates 
whose  witnesses  should  be  received  in  the  case  of  two  claimants  to  the 
same  property,  by  right  of  inheritance^  without  any  ascsritainahle  priority^, 
as  to  the  time  of  acquisition  ;  and  the  rule  **  evidence  having  been  given/\ 
&c.  is  an  exception  to  it.  Thus,  the  witnesses  of  prior  and  posterior  claim*  ^ 
ants,  being  equal  in  point  of  number  and  quality,  those  of  the  prior  claim- 
ant must  be  interrogated  ;  but  his  adversary's  wjytnesses  must  be  interro- 
gated, where  the  witnessi/es  of  the  posterior  claimant  a^e  greater  ip  point 
of  respectability,  or  double  in  point  of  number.  Ilere  there  is  not  proof 
of  a  negative,  as  botl^  p^i^s  ^sert  an  a^rmative ;  and  the  casje  being 
unconnected  with  the  four  descriptions  of  answer,  jLhe  seized  rules  of 
pleading  do  not  apply  to  the  example  cited.  SJiould  it  be  urged  that  it  ia^ 
equally  allowable  to  assign  two  means  of  proof  to  both  parties,  as  two 
means  of  proof  to  one  party  in  the  same  cause,  still  the  holy  preqeptor 
does  not  acquiesce  in  suich  resMSoning,  as  it  is  not  inferible  from  the  use  of 
t^  term  '*  jeven/'  nor  from  the  conteict,  nor  froi^  th$  subject  matter. 

■ 

*^  Suborners,  and  witnesses  guilty  of  falseiiood,  should  be  severally 
punished  in  a  penalty  double  that  of  the  suit,  and  BtxUmins  should  be 
expelled;"  He,  who  by  means  of  a  donation  of  grain,  or  other  article,  in- 
duces witnessi^s  to  depose  falsely,  is  a  ,subomer  j  an^  thjey  who  falsely 
d<»pose  accordingly^  are  to  be  punisbe^^everally,   in  a  penalty  doublet 

£  e  c  2 
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that  which  is  awarded  on  the  toss  of  each  suit ;  and  Brabmins  are  to  be  e:r^' 
pelled  from  the  conntry,  but  not  punished. 

**■   ■  »  "* 

^'This  must  be  understood  as  having  i^ecial  relation  to  a  case,  \rheretbe 
operation  of  avarice,  or  other  passion,  has  not  been  ascertained.  JUenu--^ 
**  If  he  speak  falsely,  through  covetousness,  he  shall  be  fined  a  thousand 
jnmas;  \f  through  distraction  of  mind,  two  hundred  and  fifty,  or  the  low-' 
dBt  amercement ;  if  through  terror,  two  mean  amercements ;  if  through  > 
friendship,  four  times  the  lowest ;  if  through  lust,  ten  times  the  lowest ;  if 
through  wrath,  three  times  the  next  or  middlemost ;  if  through  ignorance, 
two  hundred  complete ;  if  through  inattention,  an  hundred  only.^'  By  the 
numerals  one  thousand,  &c.  are  always  to  be  understood  jh^jms,  or  copper 
pice# 

^  A  just  king  will  punish  the  three  inferior  tribes  cansiag  felse  ^idence 
by  amercement,  but  he  will  expel  a  Brahmin.  This  relates  to  a  case  of 
repetition,  as  is  denoted  by  the  use  of  the  present  time.  Having  amerced 
the  three  tribes  Kshehyas,  and  the  rest,  with  the  fines  above  specified,  he 
will  punish  them  with  stripes,  &c.  Corporal  punishment,  includes  cut- 

ting oflfthe  two  lips,  and  amputation  of  the  tongue  ;  and  extends*  to  Ae  de« 
}trivation  of  life  ;  and  this  must  be  understood  as  being  proper  to  be  in* 
flicted,  with  reference  to  the  nature  of  the  false  evidence. 


Menu  says,  •*  Never  shall  the  king  slay  a  Braltmin,  though 
all  possible  crimes  ;"  and  proceeds,  **  no  greater  crime  is  known  on  earth, 
than  slaying  a  Brahmin:  and  the  king  therefore,  must  not  evenjorm  in  his 
mind,  an  idea  of  killing  a  priest.'*  ' 

« 

"  He,  who  having  been  called  on  for  his  testimony,  being  infltienced  by 
his  passions,  conceals  it  firom  others,  should  be  punished  eight-fold,  and, ' 
if  a  Brahmin  should  suffer  expulsion."    *  The  meaning  is,  he  who  bein^ 
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called  oh  for  his  evidence  conceals  it  from  tbe  rest  of  tfae'wHde^es  aoy 
lEg,   "  I  am  not  ^  witness  in  this  case,"  should  be  amerced  in  ei^bt 
times  the  amount  awarded  on  the  loss  of  a  claim;  and  if  a  Brahmin^  andj 
unable  to  pay  thhfine,  he  should  suffer  expulsion.       "  Bibasum*'  or  expul- 
sion, must  here  be  interpreted  denudation^  destruction  of  bouse  and  lumty  or 
banishment  from  the  country,  according  to  the  circumstances  of  the  case.  : 

When  all  the  witnesses  conceal,  they  are  equally  culpable.      But  when^ 

» 

after  having  given  their  testimony,  they  contradict  it,  they  must  be  punish*  ; 
ed  with  reference  to  the  motive,     Catyayana  has  declared,  **  Persona hay«t  ^ 
ing  spoken  afterwards,  contradicting,  should  be  amerced  as  prevarica- 
tors/* 

Witnesses,  cited  by  one  party,  should  not  be  secretly  approached  by  < 
the  other.  Nareda — "He  shall  not  secretly  approach  a  witness  summoned  > 
by  another,  neither  should  he  seduce  him  by  means  of  another ;  a  person  : 
se  practising,  loses  his  suit/' 


^      4    ^ 


Standing  mute,  and  deposing  falsely,  have  beei|>generally  prohibited^  : 
To  this^  an  exception  is  propounded  ;  "  A  man  may  speak  falsely  in  a  case 
involving  death  to  any  of  the  tribes.     Where  it  is  probable,  that  by  sp^ak^: : 
ing  truth,  death  may, happen  to  a  Soodra,  a  Vaysya^  ^iJKshetrya,  or  a  BraJ^  : 
min,  there  a  witness  may  speak  falsely.     He  should  not  speak  truth.'' 

.Where,  in  an  accusation,  supported  by  circumstantial,,  or  other,  evi- 
dence, if  by  speaking  truth,  death  will  ensue  to  any  of  the  four  ti*ibes,  and  * 
by  speaking  fahely,  death  will  not  ensue,  in  that  case  falsehood  is  enjoined  fr 
but  where  by  speaking  truth,  death  will  ensue  to  one  party;  and  by  speaks . 
ing  falsehood,  death  will  ensue  to  the  other,  there  silence  is  ei^oined^  *« 
Bhould  the  King  consent.  But,  should  the  King  by  no  means,  admit  of. 
silence,  the  evidence  should  be  nullified  by  contradiction;  and  if  that 
cannot  be  efiecied^  (he  truth  must  be  toM  ;  becausei  by  spe^hiiig^iM^ely^ 
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there  will  be  the  double  offence,  of  the  homicide  of  one  of  the  fa-ibes,  6tt«^' 
peradded  to  that  of  falsehood  ;  but  by  speaking  truth,  there  will  be  the 
offence  of  homicide  of  one  of  the  classes  only, 

'  In  this  case«  expiation  must  be  performed,  according  to  law.  <<  A  Sic- 
fusumtiee  oblation  must  be  presented  by  regenerate  men,  for  the  sake  of 
purification  from  the  offence/'  Belonging  to  the  goddess  Saruswutteep 
therefore  called  Saruswuttee.  The  oblation  consists  of  sound,  warm,  boil<» 
td  rice, 

■  '  »  *  - 

Although,  in  other  instances,  by  the  removal  of  a  graver  offence,  the 
removal  of  its  concomitant  slighter  offence  is  occasioned  ;  yet,  in  this  in* 
stance,  from  the  expression  of  the  authority,  and  the  injunction  of  the 
expiation,  the  graver  offence  is  removed,  and  its  concomitant  offence^ 
though  slitter,  is  not  removed.  The  authority  to  speak  falsely,  must  also 
be  understood,  as  extending  to  travellers,  and  others,  in  answering  gene* 
ral  questions  in  cases  where  the  lives  of  any  of  the  tribes  are  in  danger ; 
nor  is  any  expiation  necessary  in  such  a  case,  for,  as  there  iai  no  express 
prohibition,  no  penalty  shall  attach  to  witnesses  or  otfiers,  on  the  truth  of 
the  story  appearing  in  another  cause,  and  at  another  time..  This  alsQ^  is 
inferible  from  the  teTiU 

There  are  two  descriptions  of  private  documentary  evidence ;  one  pre* 
pared  by  the  party  himself ;  and  one  prepared  by  others.  That  prepare^ 
by  the  party  himself  does  not,  and  that  prepared  by  others  does,  require 
witnesses.  The  mode  of  proof  depends  upon  local,  and  peculiar  usages, 
JSareda  has  said,  '^  A  document  must  be  considered  as  two-fold ;  prepar<r 
ed  by  himself  or  others  ;  requiring,  or  not  requiring  witnesses.  The  estat 
blishment  pf  their  validity  depends  on  local  usages.'- 

Jn  the  case  of  an  instrument  prepared  by  others,  the  agreement  having 
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Wn  voluntarily  entered  into  between  the  plaintiff  and  the  defendant,  whe* 
ther  relating  to  gold,  or  other  valuables  ;  then  a  writing  must  be  executed^ 
fixing  the  period  of  payment,  and  the  monthly  rate  of  interest,  for  the 
purpose  of  establishing- the  fact  at  the  expiration  of  that  period;  audit 
must  be  attested  by  witnesses  of  the  description  already  mentioned; 
with  the  insertion  of  the  creditor's  name  in  writing  ;  or  else  witnesses  of 
the  description  before  mentioned,  may  be  employed,  as  appears  from  the 
following  text : — **  For  the  purpose  of  proving  any  act  done  by  the  party 
transacting  it,  witnesses  may  be  relied  on,  injudicial  proceedings.  The 
act  of  a  party  may  be  good  without  an  instrument." 

"  The  year,  month,  fortnight,  day,  name,  tribe,  family,  scholastic  titlejt 
the  names  of  the  parties'  fathers,  &c.  must  be  specified." 

t 

An  agreement  having  been  prepared,  the  debtor  should  sign  his  name 
with  his  own  hand,  and  should  add,  *[  what  is  above  written  is  agreed  to 
by  me,  the  son  of  such  a  one." 

i 

The  witnesses  also,  being  equal,  should  write  with  their  own  hands/ 
specifying  the  names  of  their  fathers,  that  they,  being  such  and  such  per- 
sons, are  witnesses  to  the  matter  in  question.  *^  Those  persons,  who  are 
specified  in  the  instrument,  as  being  witnesses,  should  each  individually, 
write  with  his  own  hand,  that  he,  such  a  one,  is  a  witness  in  the  matter  in 
question.  Being  equals  signifies  equality  in  point  of  number  and  quali- 
fications. 

i 

''The  debtor  who  is  ignorant  of  the  art  of  writing,  shall  cause  to  b^ 
written  his  assent;  or  if  the  witnesses  arc  ignorant,  by  means  of  anothe^ 
witness,  in  presence  of  all  the  witnesses.'^  The  scribe,  being  solicited  by 
both  parties  to  the  instrument,  shall  write  at  the  foot  of  it,  *'  I  Devadutta^ 
(or  other  name,)  the  son  of  Vishnumitra^  (or  other  name,)  have  written  the 
above," 
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•  A  document  wriJUen  by  the  party  hims^f,  may  be  held  to  be  proof  with4 

4 

out  witnesses,  pravided  it  was  not  obtained  by  force,  &c.  The  instrument 
which  has  been  written  by  the  obligor,  with  his  own  hand,  has  been  de«* 
clared  by  Menu,  and  other  ss^es,  to  constitute  proof,  without  witnesses, 
provided  it  were  not  obtained  by  force,  &c. 

.  An  instrument  written  by  a  party  himself,  or  by  another,  should  specie 
fy  whether  or  not  it  is  accompanied  by  a  pledge.  It  should  be  made  onl 
{recording  to  }ocal  usage,  and  should  be  consistent  with  respect  to  the  im« 
port  and  language.  This  is  all  that  is  requisite.  It  is  not  necessary  that 
its  conditions  should  be  expressed  in  technical  terms.  It  may  be  writtea 
fa  the  peculiar  local  dialect.  I{ere  it  is  not,  as  in  the  case  of  a  public  and 
royal  ii^strument,  necessary  that  it  should  be  expressed  in  tecbnica)  lan4 
guage, 

'*  A  debt  specified  in  writing  must  be  paid  by  three  persons,^  that  is  by 
the  obligor,  his  son,  ^nd  his  grandson  ;  not  by  the  fourth  in  descent,  wt 
those  after  bin). 

An  exception  is  now  mentioned — ^*  A  pledge  may  be  enjoyed,  until  the 
debt  is  repaid."  This  text  has  been  recited,  lest  it  should  be  supposed 
from  the  number  being  limited  to  three,  that  in  the  case  of  a  bond  debt, 
accompanied  hy  a  pledge,  he  who  is  exempt  from  the  payment,  is  not  entitr 
led  to  redeem  the  pledge.  It  implies  that  until  the  debt  is  discharged  fty 
the  fourth  or  fifth  in  descent,  the  pledge  may  be  enjoyed.  It  follows  (hat 
the  fourth,  or  those  ifter  him,  in  descent,  are  entitled  to  adjust  a  debt,  ac« 
pompanied  by  a  pledge.       Should  it  be  objected  that  this  exception  is  su- 

perfluous,  from  the  occurrence  of  a  former  text ;  '^  An  usufructuary  pledge 

•  ■ 

is  never  forfeited ;"  it  is  replied,  were  it  not  for  tliis  exception,  t^iat  text 

♦  .  * 

(night  be  considered  to  extend  to  three  uepsons  only. 


c  ■ 
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^  An  instrument  being  in  another  country,  or  badly  written,  6t  des- 
troyed, or  effaced,  or  stolen,  or  torn,  or  burned,  or  divided,  he  shall t^ause 
another  to  be  executed/' 

J^areda  has  declared,  '^  In  the  case  of  an  instrument  being  deposited 
in  another  country,  or  destroyed,  or  badly  written,  or  stolen ;  should  it  be 
in  existence,  time  must  be  allowed ;  should  it  not  be  in  existence,  ocular 
evidence  must  be  resorted  to/'  A  period  of  time  must  be  allowed  for  the 
purpose  of  prodhcing  an  instrument;  which  is*  in  another  coiintry,  in- exist* 
ence,  and  forthcoming  ;  but  should  it  not  be  in  existence,  and  not  forth- 
coming, the  cause  must  be  decided  by  having  recourse  to  the  oculaf  e^i^ 
dence  of  such  witnesses  as  have  formerly  se^n  it.  J3ut  where  there  are  no 
witnesses,  the  decision  must  be  according  to  a  divine  test ;  as  appears* 
from  the  text,  ''  Recourse  must  be  had  to  a  divine  test,  in  a  case  where 
^herq  is  no  writing  or  witnesses." 

7his  relates  to  a  private  document.  But  the  same  rule  is  applicable  to 
a  royal  document ;  there  is  this  distinction.  In  all  causes,  that  which  is 
termed  9  royal  document,  is  signed  with  the  jCing's  hand,  and  sealed  with 
bis  seal. 

Another  spepies  of  royal  document  has  been  defined  by  Vriddha  Va^ 
shist^a.  *'  That  is  termed  a  decree,  which  comprises  the  matter  adduced 
to  be  proved,  the  pleadings,  the  answer,  and  the  decision ;  sealed  with  the 
royal  seal,  and  signed  by  the  chief  Judge.  The  subject  matter  being  prov- 
ed, he  shall  give  the  decree  to  the  successful  party .^'  The  assessors  also, 
shall  give  it  uncfer  their  han4s>  that  they,  being  sons  of  such  and  such 
piereonSy  approve  the  judgenlent*  From  ^he  following  text  of  JUenuf 
*' Those  assessors,  who  are  there  present,  conversant  in  the  holy  texts, 
•hail  g}ve  their  sigi&atures,  under  their  own  hands  according  to  the  usual 
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custom.''  The  cause  is  not  divested  of  doubt,  unless  all  the  assessors  ai^ 
unanimous,  as  Nareda  has  declared  ;  '*  Where  all  the  assessors  are  unani*  < 
mous  in  opinion,  that  is  right,  the  cause  is  divested  of  doubt,  otherwise  it 
remains  doubtful,"  This  applies  to  a  suit,  consisting  of  four  divisions, 
from  the  text ;  "  That  which  establishes  the  thing  to  be  proved,  which 
consists  of  four  divisions,  and  which  bears  the  royal  seal,  is  termed  a  de« 
cree  pro." 

But  where  the  cause  is  lost,  ^*  as  in  the  6ve  cases,  one  who  contradicts,  \ 
a  prevaricator,  one  who  does  not  attend,  one  who  stands  mute,  and  one, 
who  being  summoned  absconds  ;"  in  such  cases  there  is  not  a  favorable 
decree,  but  a  decree  contra.  This  is  awarded  for  the  purpose  of  adjudg- 
ing  amercement  at  a  future  period.  But  a  decree  pro^  is  for  the  purpose 
of  enabling  the  party  to  plead  a  former  judgement.  This  is  the  distinc* 
tion. 

He  next  treats  of  the  means  of  clearing  up  doubt  from  a  document. 
^'  Any  doubt  attaching  to  a  document,  may  be  cleared  up  by  persons  wha 
wrote  the  manuscript^  &c.  by  reconcilement   to  probability,  by  evidence, 
by  a  distinguishing  mark,  by  relation,  and  by  means  of  inference."        The  ■ 
ascertainment  of  the  fact,  wlrether  a  document  is  genuine  or  fabricated, 
may  be  by  those  who  wrote  it.       The  meanilig  is,  that  one  document  may 
be  proved  by  means  of  another  written  by  the  same  person  ;  and  if  the 
writing  assimilates,  here  is  proof.      From  the,  &c.  must  be  understood,, 
the  comparison  of  the  hand-writing  of  the  attesting  witnesses,  and  the  ■ 
scribes,  by  means  of  other  documents.        Reconcilement  by  means  of  pro* 
hability^  is  the  meaning  of  tlie.term,  reconcilenunt  to  probability  ;  recon-- 
cilement  of  the  relation  between  the  property,  and  the   time,  place,  and 
persons,  that  at  such  a  time,  and  in  such  a  place,  such  a  person  is  likely 
to  have  possessed  so  much  property.       This  is  the  reconcilement  to  proba- . 
bility.     By  evidence,  means  that  of  the  attesting  witnesses.         By  a  dis^ 
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tjnjuishing  mark,  some  peculiar  mark,  such  as  Sree,  &c.  By  relation,  that 
is,  the  former  relation  of  money  transactions  between  the  parties,  on  ac« 
count  of  mutual  confidence.  By  means  of  inference,  is  the  consideration 
as  to  probability  of  the  receipt  of  so  much  property,  from  such  a  person. 
These  are  the  means,  and  the  import  is,  that  by  these  means,  doubt  attach- 
ing to  the  document  may  be  cleared  up.  But  where  the  doubt  cannot  be 
cleared  up,  then  recourse  must  be  had  to  witnesses,  for  the  purpose  of  dc- 
cision,  as  Catyayana  has  declared,  ^^  Where  a  docume^t  is  impugned,  the 
claimant  must  adduce  the  witnesses  named  therein."  This  text  relates  to 
^  case,  where  the  witnesses  are  forthcoming ;  but  where  they  are  not  forth- 
coming,  the  text  of  Harita  applies ;  *^  Having  impugned  a  document,  by 
saying,  this  document  was  not  executed  by  me,  but  must  have  been  fabri* 
pated  by  him,  the  decision  must  be  by  divine  test." 

In  answer  to  the  question,  what  is  to  be  done  after  the  doubt  has  beeu 
cleared  up  ?  He  replies ;  TJie  document  haying  been  cleared  from  doubt 
it  follows  that  the  debt  must  be  discharged.  But  in  answer  to  thd  ques* 
tion,  what  is  to  be  done  in  the  event  of  theidebtor's  being  unable  to  dis- 
charge the  whole  debt?  He  replies,  tlie  debtor  having  paid  by  degrees, 
shall  record  the  payments  on  the  back  of  the  document,  and  the  creditor 
shall  write  with  his  own  hand  the  atpount  of  his  receipts ;  or  a  creditor 
should  give  to  the  debtor,  a  writte^  receipt  for  what  has  been  rep^df 
drawn  up  in  his  own  hand- writing. 

"  Having  discharged  the  whole  debt,  he  should  tear  up  the  writing,  pr 
cause  another  to  be  executed  for  acquittance."  This  whether  by  degrees, 
pr  all  at  onc^.  ^^  The  repayment  of  an  attested  debt,  should  be  attested.'' 
One  should  repay  an  attested  debt,  in  presence  of  its  former  witnesses. 

The  three-fold  description  of  human  evidence,  documents,  witnessesi 

F  f  f  2 
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and  possession,  hare  been  propounded.  Now  being  about  to  treat  of  dirinc 
test,  in  its  proper  place,  he  states  the  general  definition  of  a  divine  test — 
commencing  with  the  text,  "  Scales,  water,  fire,"  &c.  He  now  declares  the 
divine  tests;  **  Scales,  water,  fire,  poison,  and  sacred  libation,  are  the  di- 
vine  tests  for  purgation." — According  to  the  sacred  code,  five  ordeals,  com- 
mencing with  scales,  and  ending  with  sacred  libation,  are  to  be  adminis- 
tered  for  the  purpose  of  purgation ;  or  the  removal  of  suspicion,  ifi  a  doubt- 
ful matter  ;  grains  of  rice,  are  added  to  the  above  ordeals.  Hot  beans  form 
the  seventh  mode.  And  how  then,  can  there  be  only  those  enumerated  ? 
Those  are  for  heavy  charges.  Should  it  be  objected,  that  in  trifling  charges 
also,  sacred  libations  are  made  use  of  from  the  text ;  •*  In  a  trifling  case, 
sacred  libations  are  to  be  administered." — It  is  admitted,  but  the  enu- 
meration of  sacred  libations,  together  with  scales,  and  the  rest,  is  not  in* 
tended  to  confine  its  use  to  heavy  charges,  but  for  the  sake  of  including 
its  use,  in  a  charge  supported  by  an  asseveration — otherwise  it  might  bo 
confined  to  the  case  of  a  presumptive  charge  from  the  text ;  "The  ordeals 
of  scales,  and  the  rest,  should  be  administered  to  persons  under  a  charge 
supported  by  asseveration— ^but,  in  cases  of  presumptive  charges,  grains  of 
rice,  and  sacred  libations.     In  this,  there  is  no  doubt." 

An  ordeal,  is  not  like  human  evidence,  confined  to  an  afiirmative  only, 

•  but  it  extends  indiscriminately,  both  to  affirmatives  and  negatives  ;  so  that 

in  the  case  of  a  total  denial,  or  a  special  exception,  or  a  plea  of  former 

judgement,  ordeal  may  be  resorted  to,  at  the  option  either  of  the  plaintiff*, 

'■  or  the  defendant. 

An  exception  nas  been  propounded  to  the  rule  concerning  bidding  as- 
severations. **  Let  him  act,  without  binding  himself  to  abide  by  the  award, 
in  the  case  of  treason  against  the  king,  or  of  a  grievous  offence."  "  Let  an 
ordeal  be  administered,  without  binding  by  the  award,  to  persons  accused 
by  kings  and  others,"  &c.        But  the  ordeal,  by  grains  of  rice,  is  only  for 
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petty  thefts,  as  appears  from  the  text  of  Pitamaha — **  The  ordeal  by  gnains 
of  rice,  is  to  be  administered  in  cases  of  theft,  but  not  in  other  cases.  This 
is  certain" — **  The  ordeal  by  hot  beans  has  been  propounded,  for  those 
•who  are  accused  of  robbery." 


♦«* 


Moreover,  other  divine  tests  are  used  on  trifling  occasions.  "  By  his  vcf- 
racity ;  by  his  horse  or  elephant,  and  his  weapons ;  by  his  kine,  grain,  aiid 
gold;  by  the  deities;  by  his  ancestors;  and  by  the  relinquishment  of  the 
fruit  of  virtuous  actions — or  let  him  touch  the  heads  of  his  children,  and 
ivife ;  or  on  all  occasions  make  use  of  sacred  libation." 

These  divine  tests,,  propounded  by  Menu,  are  declared  by  Nareda  and 
Others,  to  be  applicable  to  trifling  occasions.  Should  it  be  asserted  that 
these  are  in  the  nature  of  an  ordeal,  from  the  decision  not  being  founded 
on  human  evidence;  it  is  replied,  that,  although  these  are  ordeals,  ac- 
cording to  popular  acceptation,  yet  there  has  been  a  distinction  propound* 
ed  between  these,  and  the  ordeals  by  scales,  &c.  the  decision  in  the 
latter  case,  being  immediate,  and  in  the  former,  future.  But  the  divine 

test,  by  sacred  libation,  is  classed  with  the  ordeal  of  scales,  &c.  not  that 
the  decision  by  it,  in  common  with  the  ordeal  of  scales,  &c.  is  immedi- 
ate, but  because,  in  common  with  those,  it  is  applicable  to  weighty  charges, 
and  charges  supported  by  a  binding  asseveration.  But  the  ordeal  by 
grains  of  rice,  and  hot  beans,  is  not  classed  with  the  ordeal  of  scales,  &c. 
although  the  decision  by  both  modes  is  immediate,  because  they  are  ap- 
plicable to  trifling  occasions,  and  presumptive  charges.  These  ordeals; 
and  divine  tests,  are  to  be  resorted  to,  in  cases  of  debt,  and  other  occasi*- 
ons,  according  to  circumstances. 

But  the  text  of  Pitamaha — "  In  actions,  relative  to  immovable  propeiv 
ty,  ordeals  are  to  be  avoided,"  is  explained  by  the  interpretation,  that  they 
are  to  be  avoided,  in  cow  documents  and  neighbouring  witnesses,  are  forth** 
coming. 


>'?ii 
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Should  it  be  olvjected,  that  in  other  actions  also,  recourse  cannot  be  had 
to  ordeals,  where  there  exist  other  means  of  proof,  it  is  admitted;  but  in 
actions  for  debt,  and  the  like,  should  witnesses  of  the  prescribed  qualifica- 
tions, be  adduced  by  the  plainiiff,  and  should  the  defendant  bind  himself 
to  abide  by  a  penalty,  and  rely  on  an  ordeal,  then  an  ordeal  may  be  re- 
sorted to,  because  there  may  he  some  fault  in  witnesses^  and  because,  there 
cannot  be  any  fault  in  an  ordeal,  from  its  being  an  indication  of'the  reality 
and  a  sign  of  truth.  As  Nareda  has  declared,  ^*  truth  consists  in  reality, 
and  litigation  is  dependent  upon  witnesses/'  In  a  case  admitting  of  di- 
vine decision,  recourse  must  not  be  had  to  oral,  or  documentary  evidence. 
The  text  of  Pitamaha,  is  propounded,  not  for  the  purpose  of  excluding 
ordeals  altogether,  but  for  the  purpose  of  excluding  the  supposition,  that 
in  actions  relative  to  immovable  property,  the  decision  by  ordieal,  may  be 
resorted  to  by  a  defendant  who,  binding  himself  to  abide  by  a  penalty, 
relies  on  ordeal,  there  being  documents,  ana  neighbouring  witnesses.    Should 

this  not  be  the  interpretation,  then  in  actions  relative  to  immovable  pro* 

« 

perty,  there  could  be  no  decision  in  the  absence  of  documents,  and  neighs 
bpnring  witnesses. 

f '  Having  called  the  person  fasting,  at  sun  rise,  who  has  bathed  with  his 
clothes  on,  let  him  administer  the  ordeals,  in  presence  of  the  prince,  and 
of  Brahmins''  The  Judge  shall  administer  the  ordeals,  having  called  the 
person,  who  is  so  subjected  to  them,  in  the  mornings  at  sun  rise^  fasting, 
having  bathed  in  his  clothes,  in  the  presence  of  the  prince,  and  of  the  at- 
tendant Brahmins^  *'  Qrdeals  for  purgation,  are  always  to  be  administer- 
.(^d  to  a  person,  fasting  for  three  nights,  or  for  one  night  in  a  wet  garment/' 
The  difference  here  propounded  by  Pitamalia,  as  to  the  degree  of  fasting, 
must  be  regarded  in  practice,  according  as  the  matter  is  grave,  or  trifling ; 
.great,  or  small.  The  rules  regarding  fasting,  should  be  applied  also,  to 
^he  Chief  Judge;  from  the  text  of  Nare^^  ''Let  the  Chief  Judge  transact 
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all  matters  by  ordeal,  fastings  in  the  same  manner  as  sacrificing  priests 
conduct  sacrifices  by  order  of  the  king." 

Although  the  time  of  sun  rise,  is  here  propounded  without  distinction, 
yet  by  approved  practice,  ordeals  are  to  be  administered  on  Sundays.  la 
the  morning,  the  ordeal  of  fire,  in  the  morning  the  ordeal  of  scales,  must 
be  administered.  In  the  forenoon,  that  of  water  must  be  administered,  by 
a  person  desirous  of  discovering  the  truth.  The  purgation  by  sacred  liba-* 
tion,  is  propounded  for  the  first  part  of  the  day.  In  the  latter  part  of  the 
night,  when  it  is  very  cool,  the  ordeal  by  poison,  must  be  administered. 
These  distinctions,  propounded  by  Pitanuiha,  must  be  observed.  As  no 
particular  time  has  been  propounded  for  the  ordeals  by  grains  of  rice,  and 
hot  beans,  they  must  be  administered  in  the  morning,  from  the  following 
general  injunction  of  Nareda ;  ''  The  administering  of  all  ordeals,  has  been 
declared  proper  in  the  mornipg." 

**  The  day  being  divided  into  three  parts  ;  the  first  part  is  tet-med  the 
morning,  the  second,  the  forenoon,  the  third,  the  evening.  The  distinc- 
tion of  time  must  depend  on  the  cases  of  injunction,  or  prohibition.  The 
cases  of  injunction  are  now  declared.  The  frosty,  and  cold  seasons,  and 
the  rainy  seasons,  are  declared  the  proper  times  for  administering  the 
ordeal  by  fire  ;  water,  in  the  autumn,  and  summer  season ;  poison  in  the 
frosty  and  wintry  months,  Cheyty  Aug/tun,  and  Bysaakh.  These  three 
months  are  common,  and  not  adverse  to  any  ordeals.  Sacred  libation 
may  be  given  at  all  times,  and  the  scales  are  not  confined  to  any  particu- 
lar period."  As  no  distinction  has  been  propounded  for  the  ordeal  by 
grains  of  rice,  it  is  not  limited  to  a  particular  period. 

The  cases  of  prohibition  are  as  follow : — **  Purgation  should  not  be  by 
water  in  the  cold  weather,  nor  should  purgatioh  be  by  fire  m  the  warm 
weather ;  nor  should  poison  be  administered  in  the  rainy  weather,  nor; ' 
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the  purgation  by  scales  in  tbe  windy  Weather  ;  nor  in  the  afternoan,  nor  d$ 
the  evenings  nor  in  the  forenoon. 

**  Ordeal  by  scales,  is  declared  for  women,  minors,  old  men,  blind,  and 
lame  persons,  Brahmins^  and  tsick  persons.  Fire,  and  water,  or  serea 
barley  corns  of  poison,  for  a  man  of  the  servile  tribe."  The  term  women^ 
implies  the  sex  in  general,  without  respect  to  tribe,  age,  or  condition. 
The  term  minors,  signifies  those  who  have  not  attained  tbe  age  of  sixteen 
years,  without  respect  to  tribe.  Oldmen^  those  who  have  attained  their 
eightieth  year.  The  ordeal  by  scales  alone,  is  declared  fit  for  the  purga^ 
lion  of  the  persons  above  enumerated,  A  red  hot  ploughshare,  or  hot 

beans,  for  a  Kslietrya^  and  water  for  a  Vaysya^  as  appears  from  the  dis« 
junctive  term  '^  or."  Seven  barley  corns  of  poison,  are  for  the  purgatioi^ 
of  a  man  of  the  servile  tribe,  and  from  the  declaration  of  scales  being  for 
JBrahmins  ;  and  from  the  declaration  in  the  text  ^'  or  seven  barley  corns  of 
poison,"  that  poison  is  the  ordeal  for  Soodras^  it  is  proper  to  apply  th§ 
ordeals  of  fire  an<|  water,  to  fCshciryas  ^nd  Vatfsyqs. 

This  has  been  en^plicitly  declared  by  Pitamaha  ;  *^  Ordeal  by  scales  is 
to  be  administered  to  a  Brahmin^  and  fire  to  a  Kslielrya  ;  water  is  de- 
clared for  a  Vaysya^  and  one  should  cause  the  ofdeal  by  poison  to  be  ad-* 
ministered  to  a  Soodrtn. 

But  the  text,  depriving  females  of  ordeal,  namely,  ^^  Whe^  the  (ruth  is 
sought  after,  an  ordeal  will  not  be  administered  to  those  who  are  doijig^ 
penance,  or  severely  afiSicted,  or  sick,  or  devotees,  or  women,"  has  beea 
recited  for  the  purpose  of  taking  away  the  ^ternative  allowed  iq  othef* 

« 

cases,  namely,  ^'  by  consent  either  party  may  have  recourse  to  it." 

Jn  a  charge  accompatxied  by  a  binding  asseveration^  vfomen^  &c.  being 
the  parties  chared,  Uie  or4^  ^3  to  be  administered  ^o  those  Q^tkinjgp  the . 
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charge ;  and  ifrfaere  those,  that  is  to  say  women,  &c.  are  the  parties  maki^gf 
the  charge,  the  ordeal  is  to  be  administered  to  the  party  charged ;  Uut 
^here  such  parties  accuse  each  other,  there  is  an  optioii. 

This  text,  is  for  the  purpose  of  defining  the  ordeals  of  women  and  the 
rest,  because,  in  the  months  of  Cheyt^  Aghun^  and  Bysaakh^  which  are 
common  to  all  ordeals,  all  might  be  applicable  to  them.  Nor  are  all  times 
fit  for  the  ordeal  of  scales  being  administered  to  women.  The  ordeal  hj 
poison,  has  not  been  declared  fo^*  women,  nor  has  that  by  water  been  pro* 
pounded  for  them.  ''  By  the  scales,  by  the  sacred  libation,  and  the  rest; 
their  hidden  secrets  must  be  exposed/'  The  injunction  of  the  scales,  sa- 
cred libatiop»  fire,  &c.  excluding  poison  and  water*  The  same  rule  is  ap« 
plicable  to  minors,  and  the  others  enumerated.  The  injunction  as  to  the 
use  of  ordeal  by  scales,  &c.  for  Brahmins  and  the  rest,  does  not  make 
fitales  alone  common  to  all  seasons,  as  is  evident  from  the  text  of  PitmnaAa^ 

The  purgation  by  sacred  libation,  is  declared  applicable  to  all  tribei* 
Alt  these  are  declared  applicable  to  all^  except  poison  to  Brahmins.  Hencet 
the  text  lias  been  propounded,  for  the  purpose  of  determining  that  the  or** 
ideal  is  to  be  by  scales,  &c.  in  a  season  which  is  common  to  al),  and  wh^re 
inany  ordeals  would  be  admissible. 

In  the  rainy  seasoi^,  fire  alone,  is  for  alt.  In  the  wintry  and  frosty  sea* 
son,  there  is  an  option  either  of  fire  or  poison  to  Kshetryas,  and  the  other 
two  tribes ;  but  only  fire  to  Brahmins^  and  never  poison,  firom  the  prohi* 
bition,  '*  except  poison  to 


To  those  who  are  afflicted  wit^  peculiar  diseases,  im  which  the  use  of 
fire,  and  other  things  is  prohibited,  sqch  as  those  descrUied  in  the  follow- 
jn^  text  :^*  Let  one  keep  away  fire  from  leprous  penoni;,  and  ir^ter  frofp 
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tile  feveridfi,  and  let  one  keep  poison  away  from  those  oppressed  wkbbile^' 
and  phlegm."     To  them,  even  at  the  proper  time  for  fire,  and  other  things^  ; 
let  the  ordeal  of  scales,  and  others  which  are  common  to  all  times,  be  acU/ 
ministered. 

♦  r 

'  ''Water,  fire,  and  poison,  mnst  be  administered  to  persons  in  healtk.''r 
From  this  text,  it  is  inferible,  that  to  them,  as  well  as  to  weakly  persons,,^ 
the  ordeals  suitable  to  the  tribe,  condition,  and  age,  of  the  parties,  are  to- 
be  administered,  without^  contravening  the  seasons  and  periods  fixed  by. 

the  injunctions  and  prohibitions.  ^       ,    .      .       -  \  ^ 

•  * 

•  ^'The  ordeal  of  scaler,  &c.  is  applicable  to  heavy  charges."  Hie  now^ 
explains  what  constitutes  a  heavy  charge;  ''One  should  not  take  a  red  * 
bot  ploughshare,  under  a  thousand,  nor  poison,  nor  the  scales  ;"  that  is,,^ 
one  shdald  not  administer  the  ordeal  of  a  ploughsbare,  of  poison,  or  of  the; 
scales,  under  a  thousand  panas  ;  nor  that  of  water,  which  is  included,  as 
has  been  declared — "  in  lieavy  cb^ges,  one  should  cause  to  be  adminiis- 
tered,  the  ordeal  of  scales,  down  to  that  of  poison." 


■  i 
1 


cin  such  cases,  that  of  sacred  libation,  should  not  be  resorteid  to/ fron^ 
the  text — "  In  a  trifling  case,  sacred  libations  are  to  be  administered." 

*  Should  it  be  objected  that  fire,  and  the  other  three  <H*deals,  have  been 
declared  by  PUamaha  applicable  to  cases  under  a  thousand  in  the  follow-^ 
ing  text;  ".  One  should  administer  the  scales  in  the  case  of  a  thousand^ 
In  the  case  of  five  hundred,  iron.  In.  the  case  of  two  hundred  andfifty^ 
water.  Poison  is  declared  applicable  to  the  case  of  an  hundred  and  twen- 
ty-five," the  o^bijeclion  is  admitted  ;  but  the  text  of  Pitomo^,  applies  to  a 
ease  where  th^  taking  involves  degradation,  and  the  text  of  Vynyanash^^ 
wara  applies  to, other  cases.  ^  This  is  the  practice ;  $md  these  two  texts 
apply  to  the  cases  of  theft  and  robbi&ry^ 
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Catyayana  makes  a  distinction  in  the  case  of  a  mere  denial ;  <*  I<i  the 
^  ca6e  of  a  mere  denial  of  receipt,  evidence  must  be  resorted  to ;  but  in  cases 

-  of  theft  and  robbery,  an  ordeal  may  be  administered,  even  though  the  pro- 

*  perty  involved  be  trifling." 

ft 

"  Having  ascertained  the  number  of  Suvemas,  if  an  hundred  be  loat, 
poison  has  been  declared  the  ordeal ;  and  if  eighty  have  been  lost,  fire.  If 
sixty  have  been  lest,  water  is  to  be  administered.  If  forty,  the  scales  ;  imd 
sacred  libation  is  propounded  in  the  case  of  a  loss  of  twenty  or  ten.     In 

-  case  of  the  loss  of  five,  or  more,  or  half,  or  quarter  of  that  number,  grains 
'  of  rice.  In  case  of  .the  loss  of  half  or  quarter  of  that  again,  let  him  Coucli 
-the  beads  of  his  children,  or  other  relations.  But  in  a  case  involving  the 
^faalf  or  quarter  of  that  again«  the  usual  means  have  been  enjoined.  A  JUing 

60  distinguishing,  does  no  injury  to  spiritual,  or  temporal  interests/'        ^ 

m 

The  term  "  loss"  here,  is  intended  to  express  "  denial."  "  He  shQnld 
not  take  the  ploughshare  under  a  thousand ;"  this  must  be  i^nderstood  to 

*  mean  a  thousand  copper  panas. 

Should  it  be  objected  that  the  text,  **One  must  not  take  the  ploughshare 

*  imder  a  thousand,"  is  irrelevant,  because  these  ordeals  are  prescribed  m 
cases  of  high  treason,  and  felonious  offences,  as  appears  from  the  text'-r^ 

*  *'  Let  them  always  undergo  it,  being  pure^  in  cases  afliecting  the  King ;'' 
^  the  meaning  of  which  is,  let  persons  resort  to  these  ordeals,  being  puri^efl 
'  by  fasting,  and  other  means,  when  under  an. accusation  of  high  treason,  qv 
'  grievous  offences.  The  answer  is,  that  a  distinction  exists  [between  then), 
•with  respect  to  place,  as  propounded  by  iVar^da  ;•:—"  It  must  be  placed, 
"steady^  being  -worshipped,  with  frankincensje,  garlands,. and  ointments,  in 

the  assembly,  or  at  the  gate  of  the  royal  family,  .or  in  ja  tenipl?^  or.^t.fl 
cross  road."    y  It  must  be,"  &c.  that  is,  the  scales  must  be. 
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And  the  practice  has  been  laid  down  by  Calymyana;  ^'Useabouhl  be 
made  of  the  place  of  Indra  for  excommunicated  persons,  and  grievous 
offenders ;  and  of  the  gate  of  the  King,  for  those  in?olved  in  high  treason. 
The  ordeal  should  be  administered  to  those  descendedjrom  the  inverse  or* 
der  of  the  tribes,  in  a  place  where  four  roads  meet.  The  wise  know  that  the 
ordeal  is  to  be  administered  in  other  cases,  in  the  midst  of  the  assembly/' 

Thus  is  concladed  the  introduction  to  trial  by  ordeal. 

I  have  at  the  eommencement  of  the  chapter  which  is  headed  '*  Judiciial 
^oceedings,"  stated  how  I  became  possessed  of  the  manuscript  froia 
'Which  that  chapter,  and  this  last,  have  been  taken  ;  and  considering  them 
to  be  of  some  curiosity,  and  little  use,  my  object  was  to  convey  a  general 
notion  of  their  contents,  in  as  few  words  as  possible. 

I  have  omitted  much  4  and  in  some,  although  in  very  few  instances,  I 
'Was  obliged,  for  the  sake  of  brevity,  to  alter  the  expression  ;  but  1  hope,  I 
have  throughout  preserved  the  meaning,  and  conveyed  it  precisely  as  it 
will  be  found  in  the  translation  itself.      That  is  what  1  endeavoured  to  ac« 
c»6mplisfa,  but  1  think  it  proper  to  give  this  explanation,  to  prevent,  in  case 
I  should  have  failed,  an  imputation  of  blame  to  the  translator.    There  are 
some  parts  perhaps,  which  cannot  be  thoroughly  understood  ;  but  for  them^ 
I  venture  to  say,  that  neither  the   translator  nor  I,  ought  to  be  held  res* 
ponsible.        The  texts,  are  distinguished  by  inverted  commas,  and  I  have, 
I  believe,  given  them  verbally  as  i  found  them.    In  the  chapter  on  Judicial 
Proceedings  I  have  generally  omitted  the  names  of  the  authors  quoted. 
They  are  extremely  numerous ;  so  much  so,  that  a  mere  insertion  of  them, 
wofukl  have  considerably  lengthened  the  work,  uid  could  not  have  tended 
to  any  useful  purpose. 

I  now  add  an  account  of  the  ordeals,  as  I  received  it  from  tbe  Pwiditt 


Vi   .- 
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ibtthe  Supreme  Court.  Their  account  does  not  entirely  correspond  with 
that  in  tlie  manuscript,  and  they  bave  spoken  of  ordeals  which  the  manu« 
script  does  not  notice.  The  mode  of  their  administration,  I  am  enabled 
by  the  Pundits  to  describe. 

In  the  ordeal  by  scales,  the  party  is  to  bathe ;  he  then  goes  into  one  of 
the  scales  with  his  clothes  wet,  and  the  other  is  brought  to  an  exact  equi* 
poise  by  the  means  of  weights.  He  is  then  taken  out,  and  incantations, 
as  well  as  religious  ceremonies,  appropriate  to  the  occasion,  are  used. 
These  rites  being  concluded,  the  party  is  replaced  in  the  scale ;  if  it  con* 
tinues  in  equilibrium,  he  is  considered  as  culpable,  but  not  to  the  full  ex* 
tent  of  the  matter  charged.  If  his  scale  should  rise  above  the  other^  he  ia 
innocent;  and  if  it  should  preponderate,  guilty. 

In  ordeal  by  rice,  the  grain  is  first  steeped  in  water,  and  then  giv^a  to 
the  party  to  chew.  If  it  should  come  out  of  his  mouth  pulverized,  or  co- 
loured with  the  blood  of  his  gums,  guilt  is  the  inference.  If,  after  masti- 
cation,  the  grain  should  appear  moistened  with  saliva  the  party  is  suppo$* 
ed  ;to  be  innocent.  In  cases  of  thefl,  this  is  a  very  common  test  all  over 
India,  even  at  the  present  day. 

In  ordeal  by  poison,  be  who  takes  it  is  considered  innocent  if  he  con«> 
tinues  unaffected  by  the  dose,  throughout  the  day  on  which  it  is  adminis- 
teVed.  The  poison  is  not  to  be  absolutely  deleterious  in  itself,  and  must 
be  animal  or  vegetable,  not  mineral.  In  the  rains  the  weight  of  four  grains 
of  barley  are  to  be  administered.  In  the  hot  weaiheri  the  weight  of  fi^e 
grains  ;  and  in  the  cold  weather  the  weight  of  seven  grains ;  between  the 
rainy  and  cold  seasons,  a  less  quantity  than  four  grains  is  to  be  admi* 
nistered. 

There  are  two  ordeals  by  fire ;  one  theploughshare,  which  consists  of  a 
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piece  of  iron  in  the  shape  of  a  ploughshare,  made  red  hot-  The  party 
charged,  is  to  lick  it  with  his  tongue.  If  injured  by  this  operation,  he  is 
guilty  ;  if  uninjured,  innocent.  This  iron  is  to  be  the  breadth  of  four,  and 
the  length  of  eight,  fingers ;  and  the  measurement  is  made,  not  by  tbe 
length,  but  by  the  thickness,  of  fingers. 

The  other  fire  ordeal  is  by  a  ball  in  circumference  equal  to  the  palm  of 
*  a  man's  hand.  This  ball  is  made  red  hot,  and  the  subject  then  places  his 
hands  close  to  each  other,  and  keeps  them  open.  Seven  green  leaves  <jf 
the  Pakoor  treie,  one  above  the  other,  are  laid  on  the  hands,  and  the  red 
hot  ball  above  the  leaves.  The  party  under  this  trial  then  walks  seveii 
'  paces,  carrying  the  ball  on  his  hands.  If  he  should  be  burned  he  is  deem-* 
ed  guilty ;  if  not,  innocent. 

The  Pundits  tell  me  that  what  they  understand  by  *' sacred  Hbatien,** 

'is  the  ordeal  performed  with  water  in  which  one  of  the  deities  has  been 

bathed.    The  quantity  of  this  water  to  be  taken,  is  three  times  as  much  as 

*can  be  contained  in  the  palm  of  the  hand.      If  the  person  swallowing  this 

« 

"quantity  of  such  water,  continues  in  health  for  fourteen  days  afterwards, 
be  is  considered  to  be  innocent ;  and  if,  within  that  time  he  becomes  dis^ 
eased,  guilty. 

An  ordeal  by  water  is  thus  described  ;  a  Brahmin  stands  in  the  water, 
and  the  accused  person  dives  down,  and  lays  hold  of  the  JBrahmin's]egs. 

'  By  continuing  under  water  for  a  certain  time,  he  evinces  his  innocence; 
by  emei^ing  within  that  time,  his'' guilt  is  established.  The  time  of  im- 
mersion is  to  be  ascertained  in  the  following  manner  : — A  powerful  man 

'  is  to  discharge  an  arrow  from  a  bow>  with  all  his  might.  This  he  is  to 
do  three  times  beginning  the  second  and  third  time  at  the  place  where  tire 
first  and  second  discharged  arrows  fell.  Having  thus  got  the  length  of 
three  bow  shots,  the  whole  distance  is ^to  be^eqnally  divided,  and  a  mai| 
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stationed  at  the  central  point.    The  archer  stands  close  to  the  tank>  oi^ 
^ater,  in  which  probation  is  to  be  made.      The  man  at  the  middle  of  the 

three  bow  shots  makes  a  signal,  upon  which  the  person  under  ordeal^ 

•J 

dives.  The  archer  at  the  same  instant  runs  to  him  who  made  the  signal, 
and  if,  before  his  return,  the  head  of  the  accused  shall  appear  above  wa« 
ter,  it  is  taken  as  a  proof  of  his  guilt. 


The  ordeal  by  hot  beans,  if  the  description  given  by  the  Pundits  be 
light,  appears  to  be  miscalled;  an  iron  vessel  of  the  diameter  of  sixteen^, 
^d  the  depth  of  four,  fingers,  is  procured.  Into  this  vesjsel  sixteen  cAi/*; 
tacks  and  a  half  of  ^Ae6  (ab9ut.2  pounds)  is  put ;  ihe  ghee  is  boiled;  and% 
piece  of  gold,  made  in  the  shape  of  a  mquskullye  (a  species  of  bean},  or 
sometimes  a  gold  ring,  is  dropped  into  the  boiling  ghee.  The  person  ac- 
cused is  to  take  this  bean,  or  ring,  from  the  bottom  of  the  vessel  (the  ghee 
still  boiling)  with  his  naked  hand.    If  he  succeeds  in  doing  so,  unscalded, 

he  is  innocent,  but  if  acalded  in  the  attempt,  he  is  guilty. 

■  .     ■» 

There  is  another  ordeal  by  two  images  ;  one  representing  guilt,  and  the 
other  innocence ;  the  former,  black  ;  the  latter,  white.  These  images  are 
enclosed  in  two  difi*erent  vessels,  and  the  party  accused,  does  not  know 
which  image  is  in  either  vessel.  He  is  brought  in  to  make  his  election^ 
and  if  he  chances  to  elect  that  which  contains  the  white  image,  he  is  in« 
nocent ;  if  that  which  contains  the  black  one,  guilty. 

These,  will  necessarily,  be  thought  very  uncertain  modes  of  purgation. 
In  the  rice  and  ploughshare  ordeals  however,  some  reason  may  be  disco- 
vered, for  the  mouth  is  supposed  to  become  arid,  when  one  is  conscious 
of  having  done  that,  with  which  he  is  charged.  This  would  prevent  the 
moistening  of  rice  upon  mastication  ;  and  vvould  deprive  the  tongue  of  all 
defence  when  applied  to  the  hot  ploughshare ;  but  it  will  occur  to  every 
body,  that  the  best  of  these  trials  makes  a  very  little,  if  any,  approach  to* 
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wards  a  test  of  the  truth  ;  and  that  the  least  objectionahle  criterion  entt-* 
merated,  will  produce  a  result  more  depending  on  the  nerves,  than  on  th^ 
guilt,  or  the  innocence,  of  the  parties  accused. 

It  might  be  ea'sy  to  show^  a  similitude  between  these,  and  the  ordeals  of 
other  countries  and  ages ;  but  such  an  undertaking  would  be  quite  incon- 
mstent  with  the  plan  of  this  work.  The  test  by  chewing  rice,  and  that  of 
the  earsnedj  or  morsel  of  execration,  may  possibly  be  founded  upon  the 
tame  principle ;  that  of  the  salival  secretion  being  impeded  by  a  consci^ 
pusness  of  guilt.  This  effect  being  produced,  the  rice  will  remain  dry,  aiK| 
ia  case  of  the  corsned^  the  power  of  deglutition  will  be  prevented. 


c 
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ADDENDUM^ 


TQ  THE 


CHAPTER   OF  ADOPTION. 


I  HAVE  more  than  once  spoken  of  the  disadvantages  under  which  this 
book  has  been  written,  and  the  consequeqt  defect  of  method  will,  I  fear, 
be  but  too  apparent  Yet  although  this  addition  will  furnish  further  ^vi*» 
dence  against  nie,  I  shall  not  suppress  it. 

The  following  opinions,  and  the  case  out  of  which  they  arose,  will  be 
found  illustrative  of  the  law  qf  adoption.  As  I  was  looking  over  papers^ 
preparing  for  my  departure  from  Jndifh  I  accidentally  lai^  my  hand  upon 
these. 

In  page  136,  I  have  expressed  myself  as  follows  : — *f  From  wh^t  h^ 
been  already  said^  I  conclude  that  two  n^en,  coi^d  not,  at  any  time,  havia 
udopte4  tliC  same  son.^^ 

In  page  124,  it  will  be  found  that  the  two  sons  of  Siva  are  said  to  have 
'^attained  heavenly  salvation''  by  means  of  a  son  begotten  by  one  of  them; 
and  the  same  principle  is  acknowledged  throughout — See  page  1 23. 

Notwithstanding  the  decision  of  the  Sudder  Dewannee  Adawlul  in  ISOtf, 

by  which  it  was  adjudged  that  a  boy,  a  niear  relation  by  the  father's  sidei 

Bb  b 
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might  be  taken  in  adoption  after  the  age  of  five  years,  it  will  be  seen  that 

the  Supreme  Court  Pundits  in  J82t,  were  of  opinion  that  a  boy  is  not  di* 

gible  to  adoption  after  having  attained  that  age — See  page  142* 

»■ 
In  the  year  1821,  Sir  Edmund  Stanley,  Chiei  imiice  oi  Madras,  ?t^^\h- 

ed  to  me  to  procure  for  him  the  opinions  of  Pundits.      The  case  was  as^ 

follows  : — 

There  were  two  Hindoo  brothers  who  had  joined  in  an  adoption  of  the 
same  son.  Neither  of  the  brothers  had  male  issue,  but  the  elder  one  had 
a  daughter.  This  daughter  married  the  son  who  had  been  so  adopted ;  and 
'  her  father  (after  the  adoption,  and  marriage  of  his  daughter)  took  a  wife  by 
whom  he  had  a  son.  The  adopted  son  was  said  by  some  to  have  been, 
when  taken  in  adoption,  fifteen  ;  by  others  he  was  said  to  have  been  twenty 
years  of  age, 

'  The  contest,  in  the  Supreme  Court  at  Madras,  was  between  the  adopted 
son,  and  the  son  who  had  been  b^otten  afterwards.  How  it  terminated  I 
have  not  heard  ;  but  several  questions  of  Hind(fo  law  arose  out  of  the  liti- 
gation»  These  I  need  not  state  more  particularly,  as  they  will  sufficiently 
appear  by  the  answers  which  were  obtained  from  the  Supreme  Court, 
and  Sudder  Dewannee  Adawlut  Pundits^ 

I  consulted  the  Supreme  Court  Pundits  personsilLy,  and  received  the 
following  infoimation. 

Two  men,  whether  brothers  or  not,  cannot  adopt  the  same  bay  as  a  som. 

An  attempt  to  do  so,  must  fail;  but  if  attempted,  that  will  not  prevent 
the  boy  so  intended  for  adoption,  firom  marrying  the  daughter  of  one  of 
the  brothers  who  wished  to  adopt  him.  It  will  not  prevent  the  marriage, 
because  it  cannot  be  an  adoption.    Th^  boy  so  mtended  for  adaption,  willy 


^DENDUM,  8cc.  474  ^ 

leven  after  a  performance  of  the  adopting  ceremonies,  continue  in  no  other  i 
relation  to  the  parties  who  proposed  to  adopt  him,  that  he  stood  in  before : 
a  performance  of  any  of  the  ceremonies.  The  attempt  at  adoption  wiU- 
not,  and  cannot,  make  any  difference.  ; 

A  Soodra  may  adopt  a  son,  and  solemnize  his  marriage  on  the  same 
day ;  but  if  his  marriage  be  first  solemnized,  he  cannot  then  be  adopted. 

The  three  superior  classes  must  assume  the  Paiiahy  or  characteristic 
string,  before  marriage,  and  they  cannot  be  adopted  after  having  assumed* 
the  Poitah. 

After  the  agje  of  five  years,  a  boy  cannot  be  adopted.  > 

The  two  ceremonies,  marriage  and  adoption,  cannot  take  place  simul* 
tdneously. 

X 

A  man  cannot  marry  his  daughter  to  his  adopted  son.  It  is  incest 

,  The  adoption  by  a  man^-  of  a  boy  who  had  been  married  to  his  daugh^ 
ter,  will  be  utterly  void.  It  cannot  be. 

.The  marriage  of  an  adopted  son,  to  the  daughter  of  his  adopting  father, 
will  be  hull  and  void. 

« 

If  a  man  give  his  daughter  in  marriage,  to  a  son  whom  he  had  adopted^^ 

» 

the  adoption  will  stand  good,  and  the  marriage  will  be  void.      If  he  adopt* 
a  son  who  had  married  his  daughter,  the  marriage  will  stand  good,  and 
the  adoption  will  be  void. 

In  the  {ibsence  of  my  son  from  Calcutta,  Mr.  Courttnay  Smith,  a  judge 
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of  the  Sudder  Dewannee  Adawlui,  was  so  good  as  to  obtain  for  me,  from 
tlie  Pundits  of  that  Court,  their  answers  to  the  following  questions.  I 
framed  the  questions,  so  as  to  embrace  all  the  points  upon  which  Sir  Ed^ 
mund  Stanley  required  information. 

'  Question  1st.  **  Can  two  Hindoo  brothers  A  and  B,  adopt  the  same  per* 
eon  (C)  as  a  son  V 

Answer.  *^  They  cannot,  any  more  than  two  persons  can  marry  the  same 
girl." 

Question  2d.  **  Can  a  Hindoo  be  adopted  at  any  age ;  or  having  attain^ 
ed  a  particular,  ^nd  what  age,  is  he  incapable  of  being  adopted  V* 

Answer.  **  Of  the  four  casts  ;  Brahmin,  K^hetreef  JBice,  and  Soodder, 
the  three  first  may  be  adopted  before  they  assume  the  string,  not  after* 
wards.    The  Soodder  before  marriage,  not  after." 

Question  3d.  ''  Can  an  adopted  son  marry  the  daughter  of  his  adopting 
father?" 


<  Answer.  **  He  cannot ;  she  jstanding  to  him  in  the  relation  of  a  sister.** 

Question  4th.     **  Can  a  Hindoo,  having  been  married,  be  adopted  by 
the  father  of  his  wife  V 


Answer.  *<  He  cannot ;  for  before  marriage  he  must  have  assumed  the 
string  ;  after  which  (as  above  said)  he  cannot  be  adopted.  This  applies  to 
the  three  first  casts  ;,  of  the  Soodder  it  has  been  declared,  that,  aft&r  mar- 
riage,  he  cannot  be  adopted." 
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Question  5th.  '^  If  the  marriage  should  have  taken  place,  what  will  h4 
the  consequence  of  a  subsequent  adoption  V 

Answer.  "  The  adoption  is  void." 

Question  Gth.  '<  If  the  adoption  should  have  taken  place,  what  will  be 
the  consequence  of  a  subsequent  marriage  Y* 

Answer.  "  The  same  penance  would  be  incurred,  as  for  a  marriage  be- 
tween brother  and  sister.  (They  added  orally)  the  marriage  would  be  void; 
and  the  husband  at  liberty  to  marry  agaia,  but  not  the  wife." 

Question  7th.  "  Can  the  marriage  and  adoption  be  contemporaneouil 
acts ;  and,  if  they  have  been  so  in  fact,  and  cannot  be  so  in  law,  what 
M  ill  be  the  consequence  of  the  contemporaneous  marriage  and  adoption  t 
Will  both,  or  either,  and  which  of  them,  be  void  ?'* 

Answer.  **  They  cannot,  strictly  speaking,  be  contemporaneous  ;  that 
is,  take  place  simultaneously  ;  one  must  follow  the  other.  From  this  an- 
swer, and  the  additional  one  connected  with  it,  it  appears,  that  whichever 
of  the  two,  first  took  place  would  be  valid,  the  other  void." 

*'  Upon  their  answer  to  the  2d  question,  they  were  asked,  after  what  age 
the  IBrahmin^  Klietree^  and  Bice^  could  not  assume  the  string ;  and  whe- 
ther after  the  assumption  of  the  string  became  illegal,  they  could  legally 
be  adopted  ?  They  answer,  that  the  Brahmin  cannot  assume  the  string  af- 
ttr  fifteen;  the  IChetree^  after  tweniy-oney  and  ihe  Bice^  ^(ter  twen I y-t /tree; 
and  that  the  assumption  of  the  string,  having  from  the  lapse  of  the  pToper 
age,  become  illegal ;  their  adoption  becomes  so  likewise.  Being  asked, 
whether  the  answers  they  have  given,  are  applicable  to  Madras,  they  say 
that  with  the  exception  of  the  age,  beyond  which  the  string  cannot  be  ta- 
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ken/ which  is  at  Madras,  for  a  Brahmin  sixteen ;  for  a  K'ketree,  twenty-two^ 
and  for  a  Bice  twenty-four.  Every  thing  else  above  written  is  the  law  at 
Madras,  as  well  as  here." 

It  will  be  observed  that  the  Pundits  of  the  Sudder  Dewannee  Adawlut 
are  silent  upon  the  subject  of  ii^tr.  They  say  truly,  that  in  the  three  supe* 
rior  classes,  a  boy  cannot  be  adopted  after  an  assumption  of  the  string ; 
and  that  in  the  Soodra  class,  a  boy  cannot  be  adopted  after  marriage. 

Marriage  in  the  three  superior  classes  cannottake  place  before  the  age  of 
five  years,  because  the  string  cannot  be  assumed  at  an  earlier  period  ;  but 
adoption  in  those  classes,  may  take  place  at  any  time  of  life,  however  early ; 
^nd  the  earliest,  is  recommended,  as  the  most  proper,  for  adoption.  In  the 
superior  classes  however,  a  boy  is  certainly  eligible  to  adoption  until  the 
attainment  of  his  fifth  year,  because  he  cannot  assume  the  Poitah,  or  be 
married,  sooner ;  but  a  Spodra  may  be  married  at  any  age,  and  may  there- 
fore, be  sooner  disqualified  for  adoption,  than  those  in  the  superior  classes 
can  be. 

Because  adoption  cannot  take  place  after  the  characteristic  string  has 
been  assumed  in  the  three  superior  classes,  or  after  marriage  in  any  of  the 
four  classes,  it  does  not  follow  that  a  person  may  be  adopted  after  a  cer- 
tain age,  although  he  is  not  compellable  to  marry,  or  to  assume  the  mark 
of  his  class  until  long  afterwards.  The  general  opinion^  and  that  which 
certainly  stands  upon  the  best  qiuthority  is,  that  a  boy  cannot  be  adopted 
after  the  age  of  five  years  ;  adoptioa  at  a  later  period  of  life,  is  said  to  be 
Aai^ctioned  by  usage  alone*    See  page  \A\et  seq.  and  page  145  particularly. 
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No.  I. 

THE  following  is  the  '"^  Reffiark"  made  by  the  Sudder  Deicanny  Adawlut  on  die  cUse  of 
Eihanclumd  Rai  v.  Eshorchtind  RaL 

"  Admitting  the  father's  disposition  of  his  estate  in  favor  of  his  eldest  son,  to  have  been 

an  improper  exercise  of  power  on  his  part,  as  possessor  of  the  hereditary  patrimony,   still  the 

validity  of  a  gift  actually  made  by  a  father  is  affirmed  by  Jimuta  Vahana   (ch.  2.  §  29  and  30). 

For  since  the  gift  of  the  entire  estate  to  a  stranger  would  have  been  valid,  (however  hlamahle 

the  act  of  the  giver  might  be),  the  donation  in  favor  of  one  son,   with  provision  for  the  support  of 

the  rest^  would   seem  to  be  equally  valid  according  to  the  doctrines  received  in  the  province  of 

Bengal.     And  after  extending  to  the  case  of  sons,  no  less  than  to  that  of  strangers,  Jimuta  Va- 

hana^s  position,   respecting  gifts  valid  tftough  made  in  breach  of  the  law,  it  becomes  necessary  to 

the  consistency  of  the  doctrine  equally  to  maintain,  that  a  father's  irregular  distribution  of  the 

patrimony  at  a,  partition  made  by  him  in  his  lifetime,  in  portions ^brfttcic/eit  by  the  law  (Jimuta 

Vahana,    ch.  2.  §  17),  shall  in  like  niannerbe  held  valid,  though  on  his  part  sinful.     No  opinion 

was  taken  from  the  law  officers  (f  the  Sudder  court  in  this  case.        But  it  /las  been  received  as  a 

precedent,   which  settles  the  question  of  a  father's  pou7er  to  make  an  actual  disposition  of  his  pro- 

perty,  even  contrary  to  the  injunctions  of  the  law,  whether  by  gift  or  by  will,  or  hj  distribution 

of  shares." 


No.  11. 

THE  case  of  Ramkoomar  Neaee  Bachesputtee — appellant,  v.  Kissenkunkur  Turkabhoo- 
sun — respondent,  decided  by  the  Sudder  Dewanny  Adawlut, — It  is  case  18  of  the  year  1812. 

I  shall  here  observe  tliat  in  the  remark  on  the  case  of  Eshanchund  Rai  v.  Eshorchund  Rai  a 
transfer  by  ^ift  in  the  father's  lifetime,  was  put  upon  the  same  footing  with  a  wilL 

The  following  question  was  put  to  the  Sudder  Dewanny  Adawlut  Pundits  in  the  case  of  Ram- 
koomar Neaee  Baclwsputtee  v.  Kissenkunkur  Turkabhoosun. — **  If  a  person  of  tlie  Brahmin^  tribe 
during  the  lifetime  of  his  eldest  son  transfer  by  gift  the  whole  of  his  Estate  real  and  personal^^ 
ancestrel  or  acquired  to  a  younger  son,  is  such  a  gift  valid  or  not  valid  according  to  the  law  au- 
thorities current  in  Bengali — The  Pundits  in  their  an s)9»er; declare  that  such  a  gift  is  valid — 
though,  the  gift  of  the  wlwle  ancestrel  landed  propertvbeing forbidden,  it  is  immoral, — Tiie  court 
accordingly,  under  the  opinion  of  the  law  offic9l}^.  upheld  ^he  appellant's  deed  of  gift  and  pass« 
ed  a  final  decree,  reversing  the  decision  of  the  Provincial  Uourt — and  affirming  the  decrees  of 
the  Registrar  and  the  Judge — costs  of  suit  in  the  Provincial  Court  and  Sudder  Dewanny  A» 

*  The  particalur  tribe  is  said  not  to  rary  the  case. 
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dawlut  to  be  paid  by  the  Respondent.— To  this  case  there  is  the  following  note  added  to  the  - 
Kejiort — viz  :  **  This  doctrine  was  followed  in  a  former  case— jEUaacAitiiil  Sai  t.  Etkarckund 
Rai,  vide  Reports^  1st  vol.  page  2, 1st  part." 

N.  B.     This  cause  was  decided  first  by  the  Registrar  in  faror  of  the  appeVant The  i2e#- 

pendent  appealed  to  the  Judge  aud  he  affirmed  the  Registrar's  Decree. — The  Respondent  theu 
appealed  to  the  Provincial  Court  of  Appeal  aud  that  court  reversed  the  two  former  deciai* 
ons. — The  appellant  now  appealed  to  the  Sadder  Dewanng  Adawlut^  and  the  deoision  of  the 
Provincial  Court  of  Appeal  was  recersed,  whereby  the  decisioua  of  the  Registrar  aad  the  Judge 
were  affirmed. 

No.  III. 

THE  following  is  the  "  Remark^  made  by  the  Sudder  Dewanmf  Adawlmi  on  the  case  of 
Bhowanneecham  Bunhoojia  v.  the  Heirs  of  Ramkaunt  Bunhoojia* 

**  Although  the  pundits  of  the  Sudder  Dewanny  Adawlut  have  differed  upon  some  points,  in 
their  beioustas  delivered  in  this  case,  they  concur  in  opiniou  that  a  fatheir,  in  the  partition  of 
ancestrel  immoveable  property  amongst  his  sons,  is  not  authorised  by  the  authorities  of  Hindoo 
law,  which  are  admitted  to  prevail  in  the  province  of  Bengal,  to  make  any  wuqnal  dutributimi 
of  such  property,  beyond  a  twentieth  part,  in  favor  of  the  eldett  son  Chutoorbhooj  states  on 
this  point  that  'because  no  mention  occurs  in  the  Dayabhaga  or  other  law  tracts;  of  the 
'  legality  of  an  unequal  distribution  of  aucestrel  immoveable  property,  beyond  the  authorised  de- 
Eductions  of  a  twentieth,  half  a  twentieth,  &c.  ;  because  a  father  has  not  unlimited  discretion 
^  with  respect  to  ancestrel  immoveable  property  ;  and  because  where  the  Ikryabhaga  upholds  the 
'  validity  of  a  prohibited  gift  or  sale,  it  is  always  understood  as  a  proviso  that  the  donor  be  vested 
*with  power  to  make  such  transfer;   an  unequal  distribution   (over  and  above  the  authorised  de- 

*  ductions    before  alluded  to)  of  ancestrel  immoveable  property,   cannot  be  maiutained  as  va* 

*  lid/ 

'*  In  like  manner  Soobha  Sbastree,  after  declaring  that  the  deed  of  partition  exhibited  in 
this  cause  *  is  invalid,  and  not  binding  on  the  parties  mentioned  in  it,  as  far  as  it  goes  to  make 
'  an  unequal  distribution  of  the  ancestrel  immoveable  property ;'  and  after  defining  the  full 
authority  which  a  person  has  over  his  own  acquired  property,  '  to  consist  in  the  power  of  alien- 
* ing  it  at  pleasure ;*  adds — 'as  the  father  has  not  full  authority  (as  defined  above)  over  the 
^  ancestrel  immoveable  property,   any  distribution  he  may  make,  other  than  that  which  the  law 

*  directs,  must  be  considered  invalid,  and  not  binding  on  the  parties  concerned.' 

**  The  above  concurring  opinion  of  the  Hindoo  law  officers  of  the  Sudder  Dewanny  Adawlut, 
which  is  confirmed  by  other  pundits  who  have  been  consulted  on  the  subject,  and  appears  to  be 
fully  established  by  texts  cited  from  the  Dayabhaga,  and  other  authorities,  reudera  it  necessary 
to  qualify  the  remark  annexed  to  the  report  of  a  cause  decided  by  this  court  in  the  yeair  1792 ; 
VIZ,  that  of  Eshanchund  Rai,  appellant,  vers,  Eshorchund  Rai,  respondent  (vol.  i.  p.  3^  of  these 
Reports.)     It  was  observed  in  the  remark  here  referred  to,  that  *  after  extending  to  the  case 
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'  of  sons,  no  less  than  to  that  of  strangers^  Jimuta  Vahana*$  position,  respecting  gifts  ralid 
« though  made  in  breach  of  the  law,  it  becomes  necessary  to  the  consistency  of  the  doctrine 
'equally  to  maintain,  that  a  father's  irregular  distribution  of  the  patrimony  at  a  partition  made 
<  by  Lim  in  his  lifetime,  in  portions  forbidden  by  the  law,  shall,  in  like  manner,  be  held  valid, 
*  though  on  his  part  sinful.' — It  was  added,  however,  that  <  no  opinion  was  taken  from  the  law 
'  officers  of  the  Siidder  Court  in  this  case  ;'  and  from  the  opinion  now  delivered  by  them  as  well 
as  from  the  authorities  quoted  by  them,  U  is  manifest  that  the  validity  of  an  unequal  partition  of 
ancestrel  immoveable  property,  such  as  is  expressly  forbidden  by  the  received  authorities  of  Hin* 
doo  law^  cannot  be  maintained  on  any  construction  of  that  law,  by  Jimuta  Vahana  or  others. 

''  It  may  further  be  deduced  from  the  beumstas  of  the  pundits  in  this  case,  and  the  authori* 
ties  cited  by  them,  that  if  a  father  make  an  unequal  distribution  among  his  sons  of  his  own 
acquisitions,  and  be  influenced  by  the  desire  of  giving  one  son  a  larger  portion  on  account  of 
his  piety,  or  from  any  other  motive  sanctioned  by  the  law,  his  act  is  moral,  legal  and  valid*  If 
he  make  an  unequal  distribution  arbitrarily,  without  being  actuated  by  any  of  the  motives  which 
the  law  sanctions,  his  act  is  immoral,  but  valid  If  in  making  such  distribution  he  acts  under 
perturbation  of  mind,  or  under  the  operation  of  any  cause  which  the  law  pronounces  to  render 
the  father  incompetent,  of  giving  more  to  one  of  his  sons  than  to  another,  or  in  other  words,  to 
disqualify  him  for  such  a  distribution,  his  act  is  immoral,  illegal  and  invalid;  and  the  partitioa 
made  by  him  is  absolutely  null  and  void. 

**  With  reference  to  the  decision  passed  in  the  case  of  Eshanchund  Rai  vers,  Eshorchund 
Rai  (cause  2,  vol.  i,  of  these  Reports,)  and  to  a  later  decision  in  the  case  of  Ramkoomar 
Neaee  Bachesputtee  rert.    Kisseukunkur  Turkabhoosun  (cause  18,   of  the  year  1812,)  in  both 
of  which  it  was  assumed  that  a  father's  gift  of  the  entire  ancestrel  immoveable  estate,   to  one  of  his 
sons,  though  forbidden  by  the  Hindoo  law,   and  condemned  as  immoral,   is  notwithstanding  a 
valid  donation,  according  to  the  Dayabhaga,  and  other  authorities  received  in  the  province  of 
Bengal,  it  appears  proper  to  state,  in  tliis  place,   (as  closely  connected  with  the  question  of  a 
father's  legal  competency  to  make  an  unequal  partition  amongst  his  sons  of  immoveable  an- 
cestrel property,)  that  the  result  of  an  inquiry  on  the  subject  affords  great  reason  for  doubting  the 
correctness  of  the  two  decisions  above  noticed^  as  far  as  they  respect  the  ancestrel  immoveable  estate. 
No  exposition  of  the  Hindoo  law  was  taken  from  the  law  officers  of  the  Sudder  Dewanny  A- 
dawlut  in  the  first  case,  as  already  mentioned.    In  the  second  case  (that  of  Ramkoomar  Neaee 
Bachesputtee  vers.      Kisseukunkur  Turkabhoosun)  the  bewusta  given  by  the  pundits  Chu- 
toorbhooj   and  Soobha  Shastree,  was  verbatim,   as  follows : — *  Should  any  brahmin,  during 
Hhe  life  of  an  elder  son,  make  over  by  gift  the  whole  of  his  property  moveable  and  immoteabk, 

*  ancestrel  and  acquired,  to  his  younger  son,  the  gift  is  valid;  but  the  act  is  nnful,   as  the  gift 

*  of  the  whole  ancestrel  property,  moveable  and  immoveable,  is  prohibited  by  the  Shasters.    This 

*  bewusta  is  given  according  to  the  authorities  current  in  Bengal/ 

"  Authorities  in  support  of  the  above  opinion--lst.  The  text  of  Yisknu  cited  in  the  JDoyo- 
bhaga:  *  When  a  father  separates  his  sons  from  himself,  his  will  regulates  the  division  of 

*  his  own  acquired  wealth.'    2d.  A  quotation  also  from  the  Dayabhaga:  *  The  father  has  own- 

*  ership  in  gems^  pearls  and  other  moveables,  though  inherited  (rum  the  grandfatheri  and  not  re* 
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*  covered  by  biro,  just  as  in  his  own  acquisitions  ;  and  has  power  fo  distribute  them  unequally 
*as  Yajnifavoalcya  intimates:  '*  The  father  is  master  of  the  gems,  peai  Is  and  corals,  and  of  all 
''other  moveables,  but  neither  the  father,  nor  the  grandfather,  is  so  of  the  whole  immoveable 
•♦estate."  Since  the  grandfather  is  here  mentioned,  the  text  must  relate  to  his  effects.  By  again 
« saying  '*  aW  after  specifying  "  gems,  pearls,"  Sfc.  it  is  shewn,  that  the  father  has  authority  to  make 
*a  gift  or  any  similar  disposition  of  all  effects,  other  than  land,  &c.  but  not  of  immoveables^ 
'  a  corrody  and  chattels,  i.  e.  slaves.  Since  here  also  it  is  said    '*  the  wkole*^,th\s  prohibitioa 

*  forbids  the  gift  or  other  alienation  of  the  whole,  because  immoveables  and  similar  posses- 
•gions  are  means  of  supporting  the  family.  For  the  maintenance  of  the  family  is  an  indispen* 
'sable  obligation;  as  Menu  possitively  declares:  "The  support  of  persons  who  should  be  maia- 
"tained  is  the  approved  means  of  attaining  heaven.  But  hell  is  the  m an *8  portion  if  they 
''should  suffer.  Therefore  let  a  master  of  a  family  carefully  maintain  them.'*  The  prohibit!- 
'on  is  not  against  a  donation  or  other  transfer  of  a  small  part  not  incompatible  with  the  support 
^  of- the  family,  for  the  insertion  of  the  word  "  whole*'  would  be  unmeaning  if  the  gift  of  even 
'  a  small  part  were  forbidden.'    3d.  The  text  of  Yajnyawalcya  cited  in  the  Pragusc/tetta  vivek: 

*  From  the  non- performance  of  acts  which  are  enjoined,  from  the  commission  of  acts  which 
'are  declared  to  be  criminal,  and  from  not  exercising  a  control  over  the  passions^  a  man 
'  incurs  punishment  in  the  next  worlJ.' 

^'  The  Authorities  cited  in  the  above  bewusta  not  appearing  to  support  the  opinion  given  in 
it,  the  surviving  pundit,  Soobha  Sbastree,  was  called  upon  for  any  explanation  he  might  have 
to  offer  ;  and  the  following  is  a  translation  of  his  answer. 

<^  The  father  is  master  of  the  gems,  pearls,"  &c.  This  text  according  to  'the  Dayahhaga  ex« 
'tends  to  the  property  of  the  grandfather,  according  to  which  autliority  also  the  father  has 
^  ownership  in  all  the  property  inherited  from  the  grandfather.  This  appears  to  be  the  case^ 
^  because  having  propounded  the  texts  '^  for  they  have  not  power  ov(t  it  while  their  parents 
"live," — ^^  for  sons  have  not  ownership  while  their  father  is  alive  and  free  from  defect," the 
^author  concludes  by  observing  that  these  texts  declaratory  of  a  want  of  power  and  requiring  the 
'  father's  consent  must  relate  also  to  property  ancestrel.  In  the  Daya  crama  Sangraha  after 

*  propounding  the  text  declaratory  of  equal  ownership  between  the  father  and  sons  in  immoveable 
'  property  inherited  from  the  grand  father,  Sidcrishna  remarks  that  this  text  is  not  to  be  con« 
'strued  literally  because  it  is  impossible  that  while  the  father,  the  owner  of  the  grandfather's 
'  wealth,  survives,  the  sons  should  possess  any  ownership  therein.         The  same  author  in  his 

*  commentary  on  the  Dayahhaga  iu  the  chapter  treating  of  partition  made  by  a  father  of  pro<- 
'  perty  ancestrel  and  of  his  own  acquisitions  expresses  himself  as  follows: — '^  Although  the 
"  father  be  in  truth  lord  of  all  the  wealth  inherited  from  ancestors,"  &c.  The  word  prubhoo  or 
'master  which  occurs  in  the  two  members  of  the  text — The  father  is  master  of  gems,  ^c.  cannot 
5  mean  merely  stcamec  or  owner,  but  must  be  intended  to  signify  a  person  having  the  power  of 
'  disposing  of  the  wealth  at  pleasure.  Accordingly  the  text  of  the  Dayahhaga  declaring  that 
'  the  father  is  not  (as  he  is  of  his  own)  lord  of  all  the  grandfather's  wealth  has  been  thus  com- 
^mented  on  by  Sr'icrishna  Tcrcataucara  :  "  Still  the  right  here  meant  is  not  merely  oA^nership, 
'<  but  competency  for  disposing  of  the  wealth  at  pleasure  ;  anJ  the  father  has  not  such  full  domi* 
**nion  over  property  awxstreW  Now  in  the  latter  part  of  the  text  commencing— ITke/a/Acr 
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« If  mmtieft  tfe.  tad  coneluding  hut  neiihar  the  father  nor  grandfather  U  to  of  the  whole  immmfe* 
*Mbte  eitate,  them  waning  simply  is  that  the  father  is  not  compdtent  to  dispoie  of  such  wealth  at' 
'pleasure.      If  on  the  contrary  it  be  made  to  signify  that  the  father  is  not  owneri  then  it  would* 

*  follow' as  there  is  no  declared  distinction  between  them,  that  the  grandfather  wotild  not  hare 

*  ownership  in  his  own  acquired  wealth:  therefore  if  a  father  make  a  gift  of  the  whole  immo?e« 

*  able  estate,  it  is  ^alid,  as  the  gift  is  made  by  one  havingp  ownership.        Bat  as  the  gift  of  the 

*  whole  immoreable  estate  withdraws  the  means  of  supporting  the  family,  the  gift  is  sinful 

*  merely*       It  is  declared  in  the  Djyabhaga  that  the  word  wh'ile  bccurrin];  in  the  la^t  mombar 
<  of  the  text,  T/ie  father  it  miiter^  4*c.  intends  a  prohibition,  forbidding  the  gift  or  other  alieaa- 

*  tion  of  the  whole  because  immoveables  and  similar  possessions  are  means  of  sopporting  the 

*  family.  For  the  maintenance  of  the  family  is  an  indispensable  obligation  as  Menu  has  said' 
— .<*  The  support  of  persons  who  should  be  maintained,''  Sec.  Immediately  afterwards  the  au- 
thor states, — *'  The  prohibition  is  not  against  a  donation  or  other  transfer  of  a  small  part  no^ 
«<  incompatible  with  the  support  of  the  family.  From  the  express  mention  of  immoveables  a 
<'  prohibition  is  inferred  by  the  analogy  exemplified  in  the  loaf  and  staff,  against  the  gift  or  other 
•'^  transfer  of  a  corrody  or  slaves."    f  In  the  above  passages  and  others  of  a  similar  nature, 

*  the  word  prohibitioii  has  been  made  to  apply,  and  wherever  the  gift  of  immoveable   psoperty 

*  has  beeu  prohibited,  the  reason,  viz.  it  affording  to  the  family  means  of  support,  has  been  as« 
« signed,  therefore  the  word  matter  occurring  in  the  latter  member  of  the  text  is  used  to  show  the 
« iacompeteney  of  the  lather  to  make  a  disposition  at  his  own  will,  because  immoveable  pro- 
'  piifrty  b  the  means  of  supporting  the  family,  and  if  those  means  be  withdrawn  the  guilt  is  in*- 
'  curred  of  depriving  the  family  of  subsistence.  In  short  as  there  exists  la  prohibition  against 
*  the  gift  or  sale  of  such  immoveable  property,  if  it  be  nevertheless  given  or  sold,  the  prctcept 
«  is  infringed/ 

''Ramtonnoo,  the  other  pundit  of  the  8udder  Bewanay  Adawlut,  (who  succeeded  the  lata 
Chutoorbhooj),  being  called  upon  for  his  opinion  on  the  point  in  questioui  delivered  the  fbU  - ' 
lowing  :-r- 

*t  ^The  gift  of  the  whole  ancestrel  estate  (not  consisting  of  immoveable  propf  rt^,  a  corrody 
^  or  slaves)  such  as  pearls,  gems,  ^c.  and  of  the  whole  of  his  own  acouired  property,  by  a  fa* 
'therto  one  son  exclusively,  while  there  are  other  sons  living.  Is  a  valid  act.  If  the  father  make 
<a^ftof  a  small  part  of  the  ancestrel  immoveable  property  not  incompatible  with  the  snp- 

*  port  of  the  family,  the  act  is  valid;  but  if  he  make  a  gift  of  the  whole  ancestrel  immoveable 
'  property,  oi^  of  a  corrody  or  slaves,  the  act  is  not  valid.  This  opinion  is  in  conformity  With 
'  the  Jknfmbhmga  and  other  authorities  current  in  Bengal.' 

'*  Authorities  in  support  of  the  above  opinion , — ^Ist  An  extract  from  the  Dajfa  erama  S^ngraka: 
'  Bnt  the  father  possesses  a  power  in  regard  to  ancestrel  propefty  other  than  land  (and  the  de3« 
'  cripiions  abov^-mentioned)  such  as  pearls,  gems.  Sec.  similar  to  that  which  he  has  lu  the  dis- 

*  posal  of  Jiisown  acquired  wealth/  Yajnyawaleya  declai^ :  ''The  father  is  master  of  the  gems, 

'*  pearls  and  corals,  and  of  all  other  moveable  property :  Alt  neither  the  father  nor  the  grand- 

*'  father  is  so  of  the  whole  immoveable  estate."  '  Her^  |»y  the  specification  in  the  first  instance 

*Q^femt,  petarlt  ^^cort^t  ^d  afterwards  by  the  use  of  fbe  word  all,  gold  tuid  other  effects^ 
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f  ^elusive  of  the  three  descriptions  of  property^  cooaiating  of  laAd»  Sic.  are  ioCendedr  Tbewoijl » 
*whok,  agaiii>  wbiob  occurs  id  the  second  porlioo  of  the  above  text^  is  made  use  offer  the  pucw  - 
•*pose  of  shewing,  that  a  probibitioa  does  not  exist  against  a  gift  of  immoTeable  property,  not' 
•JncooLpatible  with  the  due  support  of  the  family.      Thus  it  b  stated  in  the  JDttyoMi^J.^     2dL  ' 
Text  dT  Bhuvudevu  Turkakmoara:  '^  The  father  has  power  to  make  a  gih  or  other  traasfer  of 
^f  hisr  own  acquisition  and  of  the  ancestrel  property  consiatiag  of  gems,  pearls,  &c.      This  eoa- 
''elusion  may  be  deduced  from  Jimmi  i  Vakana$  exposition."      3d/  An  extract  froM  the  Di^' 
tra^  Sangraiut:  '  A  father  has  not  the  power  to  make  an  unequal  distribution  of  ancestrel  pro« 
'  jperty.  consisting  either  of  land,  or  a  oorrody  or  alaves,   even  though  any  of  the  causes  before 
'ABentione&»  namely,  the  superior  qualifications  of  one  particular  son,  Stc.  should  exist;  and  the 

•  te;i^  of  Yajmiiuwaleya  whiqh  declares,  ''  The  ownership  of  father  and  son  is  the  same  in  land 
^'  which  was  acquired  by  the  graqdfi^ther  or  in  a  corrody  or  in  chattels,''  is  intended  to  restraia 
^the  eiercise  of  the  father's  will/    4th.  The  text  of  Bkumidevu  TwrkaUmcara:  «The  following 

*  text  of  Vyaia  cited  in  the  Jfa^^aikaga,  **  A  single  parcener  may  not  without  consent  of  die 
V  rest  make  a  sale  or  gift  of  the  whole  immoveable  eatatOa  nor  of  what  is  common  to  the  fiami* 

ly,"  relates  to  the  prohibition  of  a  transfer  of  ancestrel  immoTeabla  {mperty,  or  of  immoTO^ 

f  able  property  acquired  at  the  expenoe  of  the  anoestrel  estate^' 

» 

•<  In  consequencie  of  the  above  difference  of  opiaion  between  the  pcesent*  Hindoo  law  officert 
,^Uie  Sudder  Dewanny  Adawlnt,  the  following  qnestioo  was  proposed  to  the  pundits  of  the  Su- 
preme Court,  Taraperal^  and  Mrityoeat|yee;  to  Nnrahurree,  pundit  of  the  Calcutta  pvoTiactal 
^nrtjl  iMid  Bami^ya,  a  pundit  attached  to  the  College  of  Fort  WiUiam. 


**  A  penan,  who$e  elder  son  is  eUve,  makei  a  gift  to  his  y&unger,  of  mli  kia  praperhf  meveeUe  oM 
immoioeablej  eneetirel  and  acquired.  Is  such  a  gift  valid  according  to  the  law  auiharities  eurreni 
i^,Bmgal<nrw9i;aMii^ifiibaimaM^ 

^*  The  following  answer,  under  the  signatures  of  the  four  pnndits  abore  mentioned,,  wan  rt« 
ceWed  to  this  reference,  on  the  21st  of  September,  1818. 


*•  <  If  a  ftither,  toiosce&(erim  wo/toe,  make  i^giftlo  AMyoieifer,  QfatthhaofnifMpropefffp 
^maveableasfd  imft^aoeabkf  and  of  all  the  ance$trel  monealble  property ;  the  gift  is  iMd,  bnt  the 
« donor  acts  sinfidlg.    If  durisg  the  ^fe  timtofa^.  eldfir  9m»  h^  uieke  a  gift  to  hiaymyer,  oCetf 

*  the  mfiutrtH  immoteaik  properig,  such  gift  is  not  vatidt  Hence  if  ik  Aww  been  wmda,  aC  erast 
^  j|f  se|  aside.  The  learned  have  agreed  that  it  must  be  set  aside,  because  aecb  a  gift  m^farti^ 
teri  invalid  ;  in  as  much  as  he  (a  father)  cafinot  even  make  an  iMe9ife/:dtsMM0ii  among  his 
f  sons  of  ancestrel  hnmooeable  property ^  as  he  is  not  master  of  all ;  as  he  is  required  by  law  evem 
•$lfainst  his  own  will  to  make  a  distriba^on  among  his  sons  of  anfiestrelptfepfittg  nef  ^/opuredbif 

'  *  iim$elf{u  e.  not  recovered) ;  as.  he  is  tacoinpelen^.  to  dittrilnff§  such  property  auM^g  his  Jons 

*  until  the  mother's  eamrses  have  oea«Bxl,lest  a  son  smbsequetUly  bom  should  be  depmed^hisskmrei 

*  and  as,  while  hg  has  children  Umf ,  he  has  mo  aMtkoritfi  oyer  the  ancestrel  proper!^*  f 

y  M^^Sk^tr^  1^4 gsphwaot^  ^Le.immsmM^  * 


jcvvuvjiinc.  vH 


*  *<^  Jciidioriliet  is  iopport 'of  the- above  opiaioBs;  -^ 


'    1.  VUhtioo,  cited  in  tbe  Dayabhaga:-^  **  His  will  regulates  the  di?i3lon  of  hb  otoii  uewirt^ 
uwealth." 

'  i.  Yajnyawalcya,  cited  In  the  Dayalkaga : — '<  The  father  is  master  of  the  gems^  pearls,  coraIS| 
^  and  of  all  other  moveable  property.^ 

3.  Dayabhaga: — ^*  The  father  has  ownership  in  gems,  pearls  and  other  mooea^/^ty  though  tfi-> 
"  herUedfrmn  the  grandfather,  and  not  recovered  by  him,  just  as  in  his  own  acquisitions." 

*l       ■     '    •  ■  '  ,  .'  ..... 

'4.  "Dayabhaga : — **  But  not  go,  if  it  were  tmmorea&fc  property  inheritedfrom  the  grandfather^ 

fc.  because  they  have  an  equal  right  to  it     The  father  has  not  in  such  case  ah  unlimited  discre* 

**  tion.*^       C/n/tmsfed  li^ucre/ion  interpreted  by  Srtcriikn^  T^ereailQaiefra  to  signify  a  competency 

of  disposal  at  pleasure. 

&  JDayabkagm  .v— ''  Since  the  eiccunstance  of  the  father  beil^g  lord  of  all  the  wealth  ia  aiat^ 
^  ed.as  a  reason^  and  that  cannot  be  in  regard  to  the  grandfather's  estate,  an  imeqml  dietrib^t^ 
**  tion  made  by  the  father,  is  lawful  only  m  the  instance  of  his  oum  acquired  wealth.'^ — Cpnunei^ 
lary  of  SHensknaotk  the  abore  text: — ^*  Aliboug^  tfoe  fatter  be  in  truth,  lord  o€  all  the  ifealth 
**  inherited  from  ancestors,  still  the  right  here  meant  is  not  merely  ownership^  but  competefifsj 
^  for  dKepoMflg  of  tiie  weakir  at  pleaaure ;  and  t|e  (itim  im  t»t  ^tck/uU  domi^^m  over  pe^er^ 
•Uy  ancestrei:^ 

#.  ^ayabhaga : — ^  If  the  ia4ber  recerer  pctemal  wealth  if iied  by  strangfif,  aqdaAin|co« 
<<  ?ered  by  other  sharers,  nor  by  his  oum  father,  he  .ahall  iio#,  nfrisss  wilUngk  eh§re  it  fpitlk  kie 
**  sons  ;  fbr  in  feci  it  was  acquired  by  him/*  *  In  thin  paasage,  Munoo  and  Vislmo9  declaring  that 

<  he  shall  not,  unless  willing,  share.it,  because  il  was  acqiured  by  himself^  seem  Ihareby  to  ii^ 
-*  tinmte  a  partition  amoirgst  eons  even  againat^  the  fiiiher'a^wiU,  lA  t^  uaae  of Mcfeditary  wealth 

<  not  acquired  (that  is,  recovered^)  by  him.' 

7.  Dayabhaga :--'  The  condition  "  when  the  mothnr  is  past  chtUrbeirhigv  regvii#^  Wft^th 

*  inherited  from  the  paternal  grandfather.       Siaoe  other  children  eaniket  be  borne  bjT'  her,  when 

*  her  courses  hare  ceased,  partition  among  sons  may  then  take  place :  atiU,.  however,  by  the 
'  choice  of  the  father.      Bnt  if  the  heredlUry  estate  wera  divided,  while  tim  continued  to  be  oa* 

*  pable  of  bearing  children,  those,  born  subsequently,  would  be  deprived  of  eubeist^nce.  Nei« 

*  ther  would  that  be  right :  for  a  text  ezpressesi  **  They  who  are  bomi  audthey  who  areyetun* 
*^  begotten, 'and  they  who.are  actually  in  the  womb,  all  require  themeaAs  of  support,;,  and  the 
**  dissipation  of  their  hereditory  maintenance  is  censured.'*  Sriariehna  baa  interpreted,  the  dis^^ 
'  patUm  of  hereditary  maintenance,  to  signify  the  being  deprioed  of  a  share  in  ike  ^u^eMei  we^th/ 

Pwitanimuya  :— "  If  <ilere  be  of  spring,  the  parents  haTeiieauthprity  over  the  aiicestrel  w^lth, 
*'  and  fl^om  the  declaration  of  their  having  no  authority  any  unauthafized  acteommkted  by  I/icm 
•'is  invalid.'' 


•  •• 
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Text  of  Jnfnyane$hwara  cited  in  the  aUdhgtUhi ;— «  Let  di«  jodg«  d«elai«  M&f  «  nle  with- 
♦'  out  ownership.  »nd  a  gift  or  pledge  unadthonwd  by  the  owner."  The  term  wUJumt  omiertkip 
intends  incompetency  of  disposal  at  pleasure. 

Text  of  Nareda:-'*  That  act  which  in  done  by  un  infant,  or  byanypmonBotposMsaing an- 
* '  thonty,  muat  be  considered  as  not  done.    The  learned  In  d»a  law  hare  so  declared." 


No.  IV. 

The  following  is  the  opinion  given  by  the  Supreme  (Jourt  Pipdits  \o  the  tfaster  in  Sqaitr  of 
the  Supreme  Court 


MASTER'S  OFFICE,  ]  ^"«-^'*^  ^^"^'  *"•  "^  ^*^ 
April  5tb,  1821.        j  Tarraneyehum  Bmwerjee  and  oikers. 


*  Petrute  Aslwa  Ckaier^  Sworn  to  interpret  Tcurrapersaud  Bkmii€iekarfee  Ndymboomm  and  iffaaU 
Joy  Bkuitackmrjee  Turkahaikah  produced  on  behalf  of  the  Complainants  aad  interrogated  by  Hr« 
Thomas. 

Quegium.    Can  a  father  giro  an  anequal  share  of  miuseitonal  teidecl  property  to  one  of  his  sons 
to  the  prejudice  of  the  others  ? 

*  Annoer.    He  cannot  give  all  to  one  son.     If  one  son  has  a  larger  fumhf  than  the  others,  or 
is  {mfirm,  the  father  may  make  an  wMqual  distribution  in  his  favour. 

<2iies/tofi.      Can  a  father  in  his  life  time  g^ve  away  an  ancesiorial  Talook  to  one  of  hu  sonsf 

Anttoer*      Kef,  provided  he  leaves  at  the  time  of  his  deaih  sufiScieut  for  the  f  uppor^  in  a  res- 
pectable manner  of  the  rest  of  his  family. 

-     Qnetliofi.    Can  he  give  away  such  €mee$ianai  Talook  to  one  son  although  he  has  ifoi  a  larger 
funity  than  the  other  sons  and  although  he  is  not  infirm? 

'     Ansioer.      Yei  he  Mm,  |^the  son  to  whom  he  gives  such  Taiool^  is  sior^  a$teatiop  to  bii|i  than 
the  others. 

QueslUm.    Who  is  to  judge  of  the  son's  being  more  atteative  than  the  others? 

Antwer,      Thejaiker,  bathe  must  judge  accordiqg  to  the  Shastrfs. 

Qaet^ioii.    If  a  father  has  eleven  sons,  some  of  age  and  soo^e  under  age*   w^o  all  behave  to 
'  him  equally  well,  can  he  in  his  life  time  without  conte^lplatiug  a  division  of  his  estate  or  hi^  own 
death,  give  to  his  eldest  son  a  Talook  bemy  aacetiorial property ,  worth  a  Lac  of  9'UpeeS|  th^  whole 
property  being  worth  ten  Lacs  ?    Is  such  gift  valid  ? 

Anivtr.    He  can ;  end  sack yiJiU  valid.    He  eo^ld give  it  to  aifiy  eoa. 

QiaeeHim.    Does  such  gifl  deprive  the  son,  so  obtaining  it  of  his  prpportipn  of  the  ireuwnder 
of  the  property  on  its  coming  to  be  divided  ? 

Ansioer.    It  does  nol  deprinfe  km  of  hie  propofium, 

Qneilfoa.    To  what  extent  can  a  father  give  aneeelorial property  to  one  son  ? 

Answer.     Tkere  is  no  proporliofi  epeeified. 
'     Qvesiion.    Out  of  anpastprii^  proper^  w^rth  ten  Lacs,  how  mMch  in  yom  opinion  conld  a  Ci- 
ther give  to  one  son  ? 

Answer*    H^  might  gi?e  to  cay  extent  if  he  leaves  enough  for  the  other  sons* 


^nes^um.      Can  the  father  make  such  gift  of  ancestorial  property  to  any  person  not  his  son? 
Answer,    He  cannot  He  may  give  a  small  proportion,  about  one  biggah  in  fifty  for  instance 
for  charitable  purposes. 

jE.  C.  MACNAGBTEN,  Matter.  P.  A.  C  HATER,  SL  tut, 

<  (A  true  Copy.)        E.  C.  MACNAOHTEN. 


No.  V. 

Relating  to  the  adoption  of  a  son  by  the  three  widows  of  Luckinarain  Takoor  under  and 
by  virtue  of  Luckinaraiu's  Will. 

The  Will  of  Luckinarain  TakocT.  'S 

"7  Sri  Sri  Huree  J  § 

"Shoronong.-  || 

**  To  Srijut  Juggomohun  MuUick;  may  the  highest  felicity  attend  him*  x 

**I,  Sri  Luckinarain  Takoor,  make  this  will.  T  am  sick  in  body  and  no  body  knows  what 
'^  may  happen  or  when  ;  through  Divine  Agency  I  therefore  of  my  free  pleasure  in  my  sound 
*^  understanding  and  senses  appoint  you  Attorney  of  my  Estate  iu  Cash  and  so  forth  whatever 
<<  there  is  yon*  will  take  all  the  above  Estate  and  so  forth  under  your  controul  and  pay  my 
'<  debts  and  obtain  payment  of  my  dues  you  will  bring  the  annual  Interest  of  my  Company's 
*^  Paper  and  defray  the  expence  of  my  family  and  the  Rites,  Ceremonies,  and  so  forth,  and 
**  purchase  Company's  Paper  with  the  amount  of  Interest  remaining.  Sicca  Rupees  (10,000) 
«<  ten  thousand  remains  out  of  all  the  above  Estate  for  purposes  of  my  future  bliss  and  you  will 
y  perform  pious  and  the  like  acts  occasionally. 

'*  You  will  pay  according  to  the  particulars  whatt  give  to  individuals:  as  to  the  fifteen  thou< 

*'sand  Rupees  which  I  give  to  my  tliree  wives   at    5000.  five  thousand  Rupees  each  specified 

**in  the  above  mentioned  particulars  you  will  pay  five  thousand  Rupees  to  her  who  shall  live  la 

**  my   family  fulfilling  her  duties  and  you  will  pay  only  the  Interest  on  the  aforesaid  five  thou*'' 

'Vsand  Rupees  to  her  who  renounces  the  performance  of  her  duties  and  conducts  herself  im* 

*' properly  or  dues  not  live  in  my  family  such  shall  have  no  concern  with  the  priucipal  as  to  my 

**  estate  in  cash  and  so  forth,  remaining  orer  und  above  the  particulars  below  my  younger  wifa^ 

y  is  pregnant  the  son  or. the  daughter  that  \a  horn  of  such  her  pregnaiiy  shaU'be  owiier  of 

*'  the  wealth*       If  any  harm  happens  to  that  child  my  three  wives  shdU'ftdopt  a  son  with  mu« 

'*  tual  consent.    If  ihey  three  do  not  a^ree  in  that  weHy  eldest  and  second  wives  shall  witir 

''mutual  consent  adopt  a  son  and  if  tiiey  disagree  my  youngest  ahd  second  wives  shall  adopt 

^*  a  son   with  mutual  consent  and  that  adopted  son  shall  be  owner  of  my  Wfalib  and  hold  the^ 

;'  right  of  perfurudog  the  cer6uioui6s  to  be  perforiiied  after  me  and  tio  body  else  shall  i^va 

c 


f 

dny  concern  with  all  the  abore  estate  and  so  forth.   If  my  three  wires  eontiave  in  the  perform^ 

ancc  of  their  duties  severally  the  aforesaid'  adopted  son  shall  maintain  them  and  cause  rites^ 

ceremonies,  &c.  to  be  performed.  To  this  purport  I  make  this  will  of  my  free  pleasure  ia  aoai|c|^ 

understandiag  and  sense,  year  1221.  Dated  10th  Cartick,  Tuesday  morning. 

Particulari  of  iumi.  Sa,  Rm* 

For  purposes  of  my  own  future  bliss, »••« »f««««*,* s..  >10,000 

Spiritual  Teacher, •«•••••••••••••»•• .••»••••• 500 

Poorohity 200 

To  my  Sister, ,, , ,.., 500 

Sister's  Daughter, • ••••»•••••• «.•••• 20O 

To  my  eldest  Wife, ••••^••..•^ •...      6000 

To  my  second  Wife, ••..  .i..  •• • 5000 

To  my  youngest  Wife, , ••• 5000 

To  Gour  Bundo  of  the  house,  ...,., f,^,^***.  •••«•••»••••••••••*  ft.***       ^^ 

>   '     ■■■ — 

26,900 

Pay  an  excess  to  my  second  Wife,  t,«f  «yrrf««f  f  »#•••»  f*trf.t»**t«*f  •••*•?     X.OOO 

^■■^^■'»""™^ 

27,900 

■         * 

The  sums  of  Twcnty-seven  Thousand  Nine  Hundred  Bupeesi 

(ON  BACK.) 

Witnesbes* 
Sri  Burshnobdoss  Mullicip  Sri  Lalbehary  Sen. 

Sri  Soroopchunder  Seu.  Sr|  Gourhury  Bondopadfaya^  in  Bilee^ 
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MASTER'S  OFFICE,)  Srimuity  Begumherry  Daby, 

Sept.  19tb,  1823.      \^,  ^     ««'''«  ^  ^ 

)  Snmutty  Taramoney  Daby,  and  othen. 


I 


Hamjoy  Turlcalwukahy  one  of  the  Court  Pundits,  produced  to  be  examined  oqi  behalf  of  the 
Complainant.   Petrme  Astwa  Chaier,  sworn  to  interpret. 

Question.     A  Brahmin  leares  three  widows,  aud  a  child  is  directed  to  be  adopted,  whicti 
of  the  three  widows  is  to  receive  the  child  on  its  adoption  ? 

Answer.    The  widow  of  the  Brahmin  who  had  a  child  of  her  own. 

(Question.  If  one  of  the  widows  is  related  to  the  child  it  being  her  ancle's  son^  can  she  re* 
CeiYt  the  child  ? 

Answer,  Hp,  that^jf  an  obstacle. 

QnesHon  oa.  tilt  VV^^^  ^^^  Defendants.        Where  is  the  law  prohibiting  (he  widiyw  wha  !• 
irtlated  la  the  child  from  leceiving  th^|^^al|il^if  the  husband  directs  the  adoption  ? 

Amwer.      I^U  to  be  found  in  the  DhMuck  Chandrika  and  D.uUtufik  Meemangska  and  ift 
iMlier  books. 
'    (f^tffUon.  In  it  prc^bited  for  a.  husbaodi  tp  adopt  his  wife's  ralation  } 


Tt  U  not pvohibited  generally,  but  some  relations  cannot  be  adopted;  alinsband 
^naotadopthia  wife's  unele*a  child»  nor  any  child  so  nearly  related. 

Quettian.  Is  there  tlie  same  prohibition  against  adopting  a  child  who  is  related  that  there  is 
against  receiving  a  child  in  adoption  that  is  related  ? 

Antwer.    Yes. 

Qitegium.  If  a  Brakmiti  leaves  more  wives  than  one,  and  the  child  to  be  adopted  is  rei 
lated  to  one  of  them,  which  of  the  wives  is  to  adopt  ? 

Amwer,  That  one  wife  cajinot  adupt  or  receive  the  child  in  adoption  but  the  child  may  be 
>|tdopted  and  received  in  adoption  by  one  of  the  other  wives. 

Question.  Can  three  widows  adopt  one  of  them,  being  related  to  the  child  ? 

Answer.  Oqly  one  can  adopt,  tlie  three  may  agree  upon  the  child  to  be  adopted  bnt  only^ona 
of  the  widowa  can  adopt. 

Quesiian^  Does  th^  child  sa  adopted  become  the  ohild  of  the  widow  adopting,  or  the  child 
of  the  three. 

iliuifcr*    The  child  becomes  tlie  child  of  all  three. 

QuesHmB  Suppose  the  child  to  die  after  ado|»tioa  which  of  the  widows  inherits  his  property  f 

Answer*  The  lyidow  adopting  hipn,  if  be  should  die  under  age,  she  will  be  called  the  mo* 
fher  and  theothere  liie  step^  mothers. 

Qussihn.  Suppose  one  of  the  widiyws  at  fir^^  to  have  opposed  the  adoption,  bat  afterwards 
ftgreed  to  it,  can  she  be  the  person  to  adopt. 

Answer.  Yes»  after  s^has  agreed  to  it.  Her  formev  opposition  will  not  stand  in  the  way 
pf  her  being  the  person  to  receive  the  child  in  adoption. 

Question.  lYhich  of  the  widows  is  the  person^  to  have  die  care  and  management  of  the  child 

fidoptjed? 

Answer.  It  is  not  stated  particularly  in  the  Skasters  ;  all  three  ought  to  take  care  of  him* 
Question^    Suppose  the  widows  to  disagree  and  separate^  which  of  them  is  to  have  the  custo-' 

dy  of  the  child. 

Answer.    The  widow  who  adopted  the  child,  she  may  take  the  child  with  her,  even  if  she 

pleases  unreasonably  to  quarrel  with  the  oth^nN 

Kugkooram  Seeromonejf,  th^.  oth^r  Court  Ptmdik^  Hf'ves  in  the  answers  given  to  the  above 
juiestious. 

£,  a  MACNA6HTEN,  mster,  J?.  A.  CHATER,  S.  Jni. 


MASTER'S  OFFICE,)  ^'^^^"y  ^""^J^^  **^' 

Sept.  2ard,  182*.       j^. ,sHmi««^  Taramoney  IXahy,  and  others. 

Petruse  Astwa  Chafer,  sworn  to  interpret.  Present,  the  Court  Ptoidtlf^nd  odiers,ufrom  the 
Shbdder  Dewtmny  Adawini,  and  Arom  thb  College,  to  whom  the  following  questions  are  propos§4 
on  the  part  of  the  Complainant. 

Jn  the  case  of  an  adoption  into  the  family  of  a  deceased  Brahmin  what  child  ought  to  b^ 
^ferredi  one  from  the  relations  of  the  d^eased,  or  one  related  to  a  mdow  <>£  the  deceas^  I 


SU  APPENDIX. 

i 
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Answer.    A  child  from  the  relations  of  the  deceased  ought  to  be  preferred. 

Qutitum,  on  the  part  of  the  Defendants.      May  not  any  child  of  the  same  cast  be  adopted  f 

Answer.  Yes,  the  adoption  is  good.  A  child  under  the  age  of  five  years  and  of  the  same 
east  as  the  deceased  must  be  chosen. 

Question  on  the  part  of  the  Complainant.  If  the  widows  of  the  deceased  (having  audio* 
rity  to  adopt  a  child;  should  take  oms  for  the  purpose,  not  from  the  relations  of  their  deceased 
husband,  would  they  do  wrong  ? 

Answer.  Yes  it  would  be  impious,  but  a  stranger  may  be  adopted. 

Question.  Is  it  not  usual  amongst  Brahmins,  when  they  adopt  a  child  in  their  life  time,  ftf 
take  one  related  to  themselves  ? 

Answer.  They  usually  adopt  a  child  of  their  brother. 

The  elder  of  the  Court  Pundits  is  asked,  if  he  conceives  it  would  be  an  impiety  itt  the  widows 
to  adopt  a  child  not  of  the  family  of  their  deceased  husband,  in  preference  to  one  of  his  family 
and  states.  It  would  not  be  an  impious  act  but  an  improper  act,  not  of  much  consequence.  Th'O 
other  Pundits  declare,  that  according  to  the  Shasters,  a  child  ought  to  be  adopted  from  the  family 
of  the  deceased  on  beiug  required  to  give  their  authority ;  for  this  they  refer  to  **  Duttodeedkit' 

tee:* 

Question  on  the  part  of  the  Defendants.  Supposing  the  deceased  to  have  been  upon  bad 
terms  in  his  life  time  with  his  own  relations  ought  his  widows  to  adopt  a  child  from  the  family 
of  those  relations  ? 

Answer.    They  may,  and  if  there  is  no  other  child  related  to  the  deceased,  they  ought  to  a« 
dopt  from  the  family  of  those  relations.   The  quarrel  is  gone  on  the  death  of  the  husband  of  tha 
widows.     There  is  nothing  about  this  in  the  bhasters. 
E  C.  MACNAGHTEN,  Master. 

^  ?tvnf5H^r«i       ^«tst^inwo^ 

p.  A.  CHATEB,  S,  Ini. 


MASTER'S  OFFICE,  I  ^'"•*''^^^"*J^^2L^^*^' 

Jan.  5th.  1824.       ]snmutty  Taram^^^^Dah^.  amimhitrs. 

Ramkoomar  Seeromoney,  a  Pundit  from  the  College,  produced  and  interrogated  od  behalf  ^ 
the  Defendants.    (Lewis  Namey,  Interpreter.) 

Question.  A  Brahmin  left  three  widows,  and  directed  that  a  child  should  be  adopted,  a  child 
for  that  purpose  has  been  selected,  which  of  the  thre^  widows  is  to  receive  the  child  from  its 
natural  parents  on  its  adoption  ? 

Answer.    The  eldest  widow  is  to  receive  the  child. 

Question,  If  two  of  the  widows  had  each  a  child  and  the  other  not^  would  this  circnmstance 
make  any  difference  2 

Answer.  It  would  autke  no  difference  ;  tl^e  eldest  widow  is  the  person  to  receive  the  child 
fai  adoption. 

Question.  One  of  the  widows,  the  second  is  related  to  the  child  proposed  to  be  ado'jpted,  the 
ftluld  being  the  so  A  of  her  father's  brnther|  do€s  this  circumstance  prevent  ber.firoflL  being  Ite 
pcisgn  to  receive  the  child  in  adoptioii } 


mm% 
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'-■Amwef*  This  ^oe»  not  pteretk  ike  eldest  from  f«eeiviDg  the  child ;  md  Asocfrdtflg  {&  the 
Dkmttuck  Dhediftee^  the  seeond  might  receive  the  child  \n  adoption  notwithstattdiog  the  rekitton^ 
supposing  the  eldest  wKlow  to  beottt  of  the  way:  1  do  not  i^member  passages  in  other  books 
which  would  aiithorrze  the  second  widow  to  reeeive  the  child  in  adoption  under  these  ciroum- 

sitoees  > 

Question.  Having  read  the  passages  referred  to  by  the  Court  PundUsj  do  you  find  any  thiniy 
eontraTcning  the  authority  to  which  you  refer  1 

Anuoer.  As  the  passages  stand  by  themselres,  they  appear  repugnant  to  the  authority  I 
have  referred  to  in  the  Dhutiuck  DhedilteCf  but  by  reading  what  precedes  and  what  follows^ 
they  are  consisteut  with  it. 

Question  on  the  part  of  the  Complainant*  Were  you  eyer  examined  in  this  Court  respect- 
ing the  adoption  of  a  sister's  son  ? 

Answer,   ^o;  I  never  gave  a  written  opinion  on  the  subject. 

Ques/tofi.  What  are  the  degrees  of  relation  which  prevent  a  child  from  being  adopted  ? 
Answer,  In  the  Dhuttuck  Memansliai  ahd  Dhuthtck  Chundrikay  it  is  laid  down  that  a  contrary 
relationship  ('^  VerooddiM  Sambhandha*^)  prevents  adoption  taking  place.  .  The  author  of  the 
Dhuttuck  Dhediltee  has  defined  the  meaning  of  *' contrary  relationship/'  by  stating  the  persons 
cMDprehended  in  the  term ;  these  are«  a  sister's  sen,  a  grandson  by.  a  daughter,  a  brother,  a 
father's  brother,  ora  mother^s  brother.  These  are  the  five  persons  excluded.  This  was  the  case  o( 
IS  Bfahmin^s  family,  and  the  exclusion  applies  ta  the  Brahmin,  Khittry  and  Bboioe  castes^  but 
imt  to  Soodbtast  The  relationship  to  be  considered  is  that  between  the  deceased  and  the  intend^ 
ed  adopted  son.  I  do  not  say  that  relationship  to  the  widow  is  not  to  be  considered.  The  pre« 
dbpt. applied  to  relationship' with  the  deceased. 

Question.  Can  a  widow  adopt  her  own  sister^s  son  ? 
Ansujer.  There  is  no  prohibition*  She  can  adopt  him* 
Questiom.   Can  she  adopt  her  own  brother  ? 

Answer.  It  is  not  prohibited  in  the  Dhuttuck  Dhedittee,  but  he  may  be  excluded  under  the 
passages  ift  the  D/utttuak  Chundrika. 

Question.   May  a  sister's  son  be  so  excluded  ? 

Answer.    "No,  he  cannot;  what  1  state  is  according tx>  the  Sages  and  Legislators ;  there  is^ 
im  reason  given  for  what  is  laid  down*   I  conceive  that  the  widow's  sister's  son  does  uot  come 
under  the  description  of  "  Contrary  rt:lationsliip,"  and  that  a  widow's  brother  does« 

Question.      Suppose  one  of  the  three  widows  had  a  child  which  survived  the  deceased  hus« 
Kand  ,  would  this  make  any  difference  7 
Answer.   It  would  make  no  difference* 

Question  on  thepart  of  the  Defendants*       Are  you  aware  of  any  explanation  of  the  words 
^Contrary  relationship"  except  that  given  in  the  Dhuttuck  Dhedittee? 

Answer.    I  do  not  at  present  recollect  any  other  passage^  but  1  believe  there  is  an  explana« 
lion  in-  both  the  other  treatises* 

"     Question^'  In  these  books  is  the  relationship  spoken  of  the  reUuionsbip  between  the  adopt* 
ing  father  and  the  adopted  child? 

-  .  -     .  ..   .  .' 

0  ♦ 


xit 


APPENDIX. 


Couimauth  Tuiriajmiuhanund,  NUmoney  Nmy^lunkak,  IfamtnuoBiJdiahcgtesk  aM  Am- 
hoomar  NayapuHckmuutd  be.ng  present,  are  asked  od  the  part  of  the  Defendants  if  they  luiro 
heard,  and  if  they  agree  in  the  law  as  laid  down  Ijy  the  PundU,  who  has  baen  interrogated  ? 

Answer.  We  all  agree  so  far  a*  Uiis,  that  the  <  Idest  widow  is  the  person  to  receive  tb« 
child  in  adoi«ion  notwithstaudiag  the  others  hare  had  sons.  We  disagree  as  to  the  adoptioa 
of  a  sister's  son. 


E.  C.  MACNAGHTEN,  Master. 


V*  ♦^ 


MASTER'S  OFFICE,)  Srimutty  Degmmberry  Dahy, 
I      Qo  L  versus 

JAN.  7th,  1824.         j  Srimutty  Taramoney  Daby,  and  otkers. 


jRamkoomar  Seeromoney,  is  produced  to  be  interrogated  in  continuation.  X^ewis  Namey^  Ii|V 
ferpreter. 

He  18  asked  on  the  part  of  the  Complainant  to  give  his  authority  for  stating,  as  he  did  onfb^ 
6tli  instant,  that  the  eldest  of  the  three  widows  was  the  person  to  receive  the  child  from  iui  n%» 
tural  parents  in  adoption. 

Answer.  There  are  texts  in  the  Dhurmak  Skastras  which  prohibit  other  widowa  from  perr, 
forming  any  religious  acts  whilst  the  eldest  is  living. 

fi^  refers  to  a  passage  in  YaggiawaJtiah,  VivadMutrngamava^  and  Sree  Bhagabui. 
Question.  TVhat  is  your  authority  for  having  said  a  widow  may  f^dopt  a  sister's  son? 
Answer.    It  is  no  where  prohibited. 

Question,    Did  you  erer  know  of  a  case  of  adoption  by  one  widow  where  there  were  aaT^ 
l^  widows  7 

AnMwer.  I  do  not  immediately  recollect  a  case. 

Question.      In  any  of  the  books  are  instructions  given  as  to  adoption  where  there  are  stv^ 
XvX  widows  ? 

Answer.   I  do  not  remember  any. 

Question,  Which  wife,  according  to  Hindoo  law,  is  most  esteemed,  the  wife  who  has  had  l| 
cl}ild,  or  the  one  who  is  childless  ? 

Answer.  The  eldest  widow,  although  she  has  not  had  a  child,  is  superior.  I  can  shew  au« 
thority  for  a  widow  who  has  not  had  a  child;  being  entitled  to  adopt  a  son  in  preference  to  i^ 
widow  who  has  had  a  child. 

Be  refers  to  the  Dhuttmpk  Memanshai  and  Dhuttuck  Dhedittee^  where  the  childless  person  ia 
the  enumeration  of  those  who  may  adopt,  is  placed  in  order  before  the  person  who  has  had  n 
child  who  is  dead. 

Question.  Have  you  any  oth^r  authority  for  stating,  that  the  eldest  widow  is  eBtftlp4  ^9 
Mrform  all  reUgioos  ceremonies  to  the  exclusion  of  the  other  widows  ? 


m^^^^^^^'^^^m^mmmt^^^^f^^^^^a^fm^"^^^ 
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Aniieer.  There  is  a  passage  in  the  Ramayana^  and  there  may  be  others. 

Question.  Do  you  mjean  to  say,  if  a  m^n  leaves  a  younger  widow  pregnant  of  a  son,  wbich 
b  born  and  lives  for  a  time«  that  this  widow  has  no  preference  over  his  other  widows  whomever 
have  had  a  child  7 

Answer.   Even  in  this  case  the  eldest  widow  is  entitled  to  be  preferred. 

Qtiestion.    Would  the  eldest  widow  in  such  ca:se  get  the  estate  on  the  death  of  the  son? 

Answer.  No. 

Question,   Has  the  widow  who  had  the  son,  no  preference  ? 

Answer.  No  ;  the  eldest. widow  is  preferred. 

Question,  During  the  life  time  of  the  son,  which  of  the  widows  has  the  preference,  both  as 
to  woiMly  and  religious. acts  ? 

Answer.  Whilst  the  son  lives  he  has  the  superiority,  and  the  mother  of  the  child  must  of 
course  have  superiority  in  the  management  of  her  son's  wealth  during  his  minority. 

Question.  Did  you  ever  hear  of  an  authority  to  adopt  give^  by  a  man  when  one  of  his  wi« 
dews  was  pregnant  7 

Answer.    I  never  heard  of  any  case  but  this  one.   It  is  not  prohibited. 

Question  on  the  part  of  the  Defendants.  Has  the  widow  who  has  a  son  any  superiority  in 
the  management  of  religious  ceremonies  during  her  son's  life  time  ? 

Ansiier.      None;  all  relidous  ceremonie^  are  performed  by  the  sojs,  or  by  ptheni  on  his  be; 

half.  » 

Que  ft' on.   Can  a  Brahmin  marry  two  sisters? 

Answer >  Yes. 

RamtonooBiddiahageesh^  Cossinauth  Tmrkapunehanusid,  Nilmoney  Nayaiunkah,tLni  Ram' 
Jfoomar  JNayapunchannmi,  being  present,  are  asked  if  they  have  heard  and  agree  in  the  law  as  laid 
down  by  the  Pundit  who  has  been  interrogated. 

Answer.  Yes. 

^.  C.  M ACNAGHT^EN,  Master.  ^^Jl^  ^iWfWtJ^ 

L.  N  A  M  EY.  •-ftgts^wjts  ;(it?r  ^«m^ 


31  ASTER'S  OFFICE,)  SriMutfy  Degumberry  Dahy, 

\  versus 

Sept.  1 1  th ,  1 822.        )  Snmutty  Taramoney  Baby,  and  others. 

iPresent,  the  Court  Pundits,  who  are  interrogated  by  Mr.  Thomas  Petruse  Astwa.Chaier, 
|Worn  Interpreter.  A  person  desires  by  his  will,  that  a  child  should  be  adopted  by  his  widows 
after  his  death.  It  is  not  necessary  in  such  a  case,  that  the  nearest  relation  should  be  adopted. 
In  the  case  of  a  Brahmin,  the  boy  to  be  adopted  must  be  between  the  age  of  two  and  five  years* 
It  would  be  better  to  select  a  child  from  the  relations  of  the  father*  but  it  may  be  done  fron| 
a^  rel^ons  of  the  mother.     The  person  to  be  adopted  need  not  be  related  in  any  manner  ^ 
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ilie  family.  Having  been  adopted,  he  can  perform  all  necessary  ceremonies.  Tiie  ctitM  mnst'be 
nf  dMa/same  rati  iu  the  deceased  ;  he  ought  to  be  of  a  good  family,  th  !t  is,   the  son  of  a  rf  spcct-. 
ibie  fcither  and  ought  not  to  be  sickly.    If  there  is  no  direction  given  by  the  deceased  as  to  the 
child  to  be  adopted,  a  child  related  to  the  husband's  family  ought  to  be  preferred,  if  he  is  equally  * 
healthy  aud  as  good  iii  all  respects  as  a  child  related  to  the  deceased's  widows. 

E.  C.  MACNAGHTEN,  Master.  P.  A.  CHATER,  &  ha. 


MA  STER'S  OFFICE,  1  'Sri/»ii«i/  Degrmberry  Dahjf.  > 

J^  venus 

J  VNB  14lh.  1823.       j  Srimutty  Tctramoney  Dahy,  and  others. 

Nilmaney  Deb  Surmonay  a  Pundit,  produced  to  be  examined  on  the  part  of  the  Defeudantg^ 
Petruu  Astwa  Cliater,  sworn  to  interpret. 

*  A  Brahmin  may  adopt  any  child  he  pleases  of  the  same  cast  as  himself,  providevl  the  child« 
is  not  above  five  years  old.  A  Brahmin's  widow  having  authority  to  adopt,  has  the  same  extent 
'ef  choice  as  her  husband  had.  The  child  must  be  of  the  same  cast,  and  not  above  five  year% 
old.  This  is  the  ou!y  limitation. 

Examined  on  the  part  of  the  Complainant 

Preference  ought  to  be  given  to  a  child  of  the  nearest  relation.  To  adopt  another  child  is 
90t  impious  according  to  the  Shoiters,  It  is  not  enjoined  by  the  Shastert  lo  adopt  a  child  of 
the  nearest  relation* 

Ramjay  Tnrhalunkah,  the  Court  Pundit,  is  present,  and  concurs  in  wliai  has  been  stated  by 
Hilmoney  Dtb  SurmancL, 

B.  C.  MACNAGHTEN,  Master.  *  P.  A.  CHATER,  &  ImU 


MASTER'S  OFFICE,  )  Srimutty  Begumbetry  Daby, 
I         mu   1QOI  i  versus 

JAN.  7th,  1824.         j  Srimutty  Taramoney  Dahy,  and  others. 

Guddadhur  Turhubageeih,  a  Pundit  from  the  College,  is  produced  on  behalf  of  the  G(Mft» 
plainant   Lewis  Namey,  Interpreter. 

Quel/ ion.  A  Brahmin  left  three  wives,  one  pregnant  who  bore  a  son,  tUa  son  having  died, 
which  of  the  widows  is  entitled  to  receive  a  chdd  in  adoptioa,  under  a  durectioi  to  adopt  Iroai 
their  husband  ? 

Answer.  The  wido«¥  who  had  a  son. 

Question.  If  the  eldest  widow  was  childless,  if  the  second  widow  had  a  ohi^  who  died  is 
Uie  husband's  life  time,  and  if  the  third; widow  was  lefir pregnant  of  asoa  wlia  wa^bora  Mrm 
tnd  afterwards  died,  which  of  these  three  widows  is  entitled  to  receive  a  child  in  adoptioa  T 
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Answer.     Euch  of  the  two  widows  who  have  had  a  child,  has  a  right. 

»  Quettion,     If  the  child  to  be  adopted  is  the.  son  of  her  father's  brother ,  does  that  disqualifjf 
one  of  the  widows  from  receiving  him  ia  adoption  ? 

Amwer,     It  does. 
•  Question  on  the  part  of  the  Defendants.       Where  is  the  authority  for  saying  that  the  widow 
who  has  had  a  child  is  to  be  preferred  to  the  other  widows  in  receiving  the  child  in  adoption  ? 

Answer.   •  in  Munoo,  chapter  0,  verse  6.    I  have  not  searched  for  other  authorities. 

Question,    Where  is  your  authority  for  saying  that  a  widow  cannot  adopt  her  father's 
brother's  son  ? 

Answer.   It  is  in  the  Dhuttuck  Chundrika^  but  I  have  not  brought  my  own  book  and  I  cannot 
find  the  place. 

P.  C.  MACNAGUTEN,  Master.  L.  NAMEY, 


IN  EQUITY.         \  vernu 


JN  THE  SUPRpME  COURT  OF  JUDICATURE  AT  FORT  WILLIAM  IN 

BENGAL. 

1  Srimutty  Degumberry  Daby, 

versus 
Srimutty  Tarauumey  Paby^  asid  others. 

,  In  pursuance  of  an  order  of  this  Honourable  Court  made  in  the  aboTe  cause  and  bearing 
date  the  seventh  day  of  July  in  the  year  uf  our  Lord  one  thousand  eight  hundred  and  twenty? 
three  wherel^y  amoug^t  olber  thiii(;s  it  was  referred  to  the  Master  to  enquire  and  report  what 
wi/1  be  a  suitable  sun^  to  be  paid  out  of  the  ijiuds  in  the  hands  of  the  Accountant  General  to 
the  credit  of  ^his  cause  for  t(ie  purpose  of  performing  in  a  suitable  manner  the  ceremonies  for 
the  adoption  of  T^racoomar  Surmono  as  the  son  of  Luckeynarain  Tagore,  deceased^  and  to 
whom  such  sum  ought  to  be  paid,  and  further  that  the  Master  should  enquire  and  report  to  thia 
Court  VI  ho  is  the  propef  per/son  to  receivp  from  his  natural  parents  the  said  Tarracoomar  Surr 
mono  at  the  ceremony  of  adoption ;  \  have  been  attended  by  Mr.  Thomas  Bruce  Swinhoe,  as 
Attorney  for  the  complainant  and  by  I\|r*  William  Denman^  as  Attorney  for  the  defendants* 
and  in  their  presence  I  have  ^lade  the  enquiry  by  the  said  order  directed,  and  having  heard 
and  considjpred  the  evidence  adduced  and  the  observations  made  by  the  said  Attornies  on  be- 
half .of  their  clients  respectively  I  j$nd  that  the  sum  of  Sicca  Rupees  on^  thousand  and  nine 
hundred  is  a  f^uitable  sum  to-l^e  paid  out  of  the  fuuds  in  the  hands  of  the  Accountant  General 
to  the  credit  of  this  cause  for  the  purpose  of  performing  in  a  suitable  manner  the  ceremonies 
for  the  adoption  of  Tarracoomar  Snrmono  as  the  son  of  Luckeynarain  Tagore,  deceased,  tho 
particulars  of  which  si^m  of  Sicca  pupeey  one  thousand  and  nine  hundred  are  set  forth  in  a 
schedule  hereunto  annexed  which  I  pray  pqay  be  taken  as  part  of  this  my  report.  And  I  further 
report  that  the  defendant  Srimutty  Taramoney  Daby,  the  eldest  widow  of  the  testator 
Luckeynarain  Tagore,  deceased,  is  the  proper  person  to  receive  from  his  natural  parents 
^^  fsid  Jarrmcpoaar  Surmoao  at  the  c^emony  of  adojilioii  and  that  the  aforesaid  sum  of  Sic-} 
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ca  Rupees  one  tlioosand  and  nine  hundred  ought  to  be  paid  to  her.        All  whichlhomblyjmb* 
mit  to  this  Honourable  Court.   Given  under  my  hand  this  ■    ■  day  of  January,  im  thejrear 

of  our  Lord  one  thousand  eight  hundred  and  twenty*four« 

A  tme  Copy. 

£.  C.  MACNAGBTBN. 

SCHEDULE  TO  WHICH  THE  ANNEXED  REPORT  REFERS. 

Hoom  and  Parbunnow  Sheraud, ••••••••••  50  0 

Jewels  for  the  Cbiid, 450  O 

Present  to  Learned  Brahmins,      •...••   ••••«•     ••••••  .^00  0 

Presents  to  Cooleens  or  Brahmins  of  high  rank»    300  0 

Peeding  Brahmins,  &c •  • ,...••••  550  0 

Cloth  to  the  Relations, 150  0 

Presents  to  be  given  to  Brahmins  by  the  relations,  •  •  •  •  100  O 


Sa,  R$.  1,900    0 


No.  I.  BENARES  COURT  OF  APPEAL. 

ANSWER. 

A  person  named  Ramtimoo^  in  his  last  illness  leares  directions  with  his  wife  (Hitripriya)  to 
adopt  a  son  and  dies  leaving  his  father  {Ramhuriii)  surviving  him.  Jtawtkury  having  been  satis- 
fied with  the  sanction  which  his  son  expressed  to  his  wife  to  adopt  a  son,  desires  his  daughter- 
in4aw  to  select  a  boy  from  among  his  brother's  sons  and  to  adopt  it  Afterwards  he»  Aun- 
kufjf,  dies,  and  also  his  brother.  Hwrifrufa  adoptsa  son,  Raw^crukma.  Under  these  circumstances 
a  question  was  put  by  the  Judges  whether  Rameriakna  is  entitled  to  succeed  to  the  wealth  of 
Ramtomoo  only  or  to  that  of  Ramkwnf  alsow  The  answer  is  as  follows  i^RawMrishuL  wili  take 
th6  propertif  of  both  the  dtetamd  pensnM^  He  is  a  substitttte  for  a  true  son  of  Ramttmoo  and 
also  for  a  grandson  of  AcmAiiry.  *'  Not  brothers,  nor  parents,  but  sons,  if  living,  or  their  male 
issue»  are  heirs  to  the  deceased."  All  the  twelve  sons  of  men  may  succeed  to  their  father^s 
wealth.  ^*  The  son  of  the  body,  and  the  son  of  the  wife  may  succeed  to  the  paternal  estate  ;  but 
the  ten  other  sons,  can  only  succeed,  in  order  to  the  family  duties  aud  their  share  of  inherit-^ 
anee."  It  appears  that  on  failure  of  a  son  of  the  body  and  the  son  of  a  wife,  a  ^loen  mm  m 
entitled  to  succeed  to  his  father's  wealth.  Mtnu:  **  Of  the  man,  to  whom  a  son  has  been  given, 
adorned  with  every  virtue,  that  son  shall  take  the  heritage,  though  brought  from  a  different 
family.  *^  A  givin  son  must  never  claim  the  family  and  estate  of  his  natural  father :  the  fune- 
ral cake  follows  the  family  and  estate,  but  of  bim,  who  has  given  away  his  son,  the  ftmeral  ob^ 
lation  is  extinct"  The  property  of  the  son  given,  in  the  estate  of  the  giver,  ceases ;  and  his  rela-^ 
tion  to  the  family  of  that  person,  is  annulled,  the  funeral  cake  pursues  the  family  and  estate  of 
him  in  whose  family  be  enjoys  wealth  aad  he  will  present  the  funeral  cake  in  his  name  and  be 
hia  son.  The  offMring  of  the  funeral  oblaAioas>  ^bc.  to  the  donor  (his  natural  father)  by  him,  will 
cease,  but  he  wU  do  S9ne  benefit  for  him^ia  the  oeit  world;    RametidiM  wiU  take  the  whoier 
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eBtate  of  both  penont.^  Memu:  *'  By  a  son,  a  man  cooquers  worlds ;  by  a  son^s  son,  he  enjoys 
immortality;  and  afterwards,  by  the  son  of  a  grandson,  he  reaches  the  solar  abode.*'  It  ap« 
pears  from  the  treatises  on  the  snbjeei  of  the  partition  of  heritage  specifying  the  succession  of 
a  son  or  on  failure  of  him  a  grandson,  that  the  children  of  a  son  have  the  right  to  take  the  anctf- 
trel  property  to  the  exclusion  of  a  widow  and  other  claimanU  to  the  estate.  Yajnyawalcya  says, 
*'  The  ownerslup  of  father  and  son  is  the  same  in  land  which  was  acquired  by  his  father,  or  in 
a  corrody,  or  in  chattels."  A  widow  is  competent  to  adopt  a  son  with  permiition  of  her  ku9* 

bandy  othervom  incompiitMi.  The  doctrine  of  VoihiAthm  quoted  in  the  Dattaka  Minunaa:  "  Let 
not  a  woman  either  give  or  receive  a  son  in  adoption;  unless  with  the  assent  of  her  husband.'' 
The  adoption  of  a  son  of  equal  class  who  may  not  have  been  initiated  in  ceremonies  down  to 
that  of  tonsure  under  the  family  name  of  his  natural  father  and  who  may  be  between  three 
and  five  years  old,  is  the  most  eligible.       Thb  opinion  is  conformable  to  the  authority  of  the 
Dattaka  Mimanaa.  By  the  adoption  of  a  son,  after  the  ceremony  of  tonsure  he  is  termed  Dunfn* 
mushayana  or  son  of  two  fathers  and   he  will  be  connected  with  both  families  and  be  initiated 
under  both  the  family  names.      Vriddha  Gautama  forbids  the  participation  in  inheritance,  of 
one,  not  of  the  same  tribe,  thus^  ^*  should  one  of  a  different  class  be  taken  as  a  son  in  any  in« 
stance,  let  him  (the  adopter)   not  make  him  a  participator  of  a  share,  this  is  the  doctrine  of 
Saunakd^  laid  down  in  the  Dattaka  Mimanta.  The  nearest  relative  must  be  taken  for  adoption^ 
on  failure  of  him  a  remote  kinsman. —  VoiiMhtha  declares,    "A  person  being  about  to  adopt  a 
son,  should  Cake  an  unremote  kinsman,  &c."  Similarity  of  tribe  is  prescribed  for  all  the  classes 
not  a  difference  of  tribe.    But  a  daughter*s  son,  and  a  sister's  son,  are  affiliated  by  Sudras,  For 
the  three  superior  tribes,  a  sister's  son,  is  no  where  (mentioned  as)  a  son.       Here  also  the  term 
**  sister's  son,"  being  mentioned  as  an  exception,  the  general  rule  holds  good  relative  to  the  pro* 
hibiied  connection.  On  the  part  treating  of  the  initiation  of  a  given  son  Vriddha  Oautama  says^ 
«  having  adorned  with  clothes  and  so  forth,  the  boy  bearing  the  reflection  of  a  son."  The  adop* 
lion  of  a  son  of  the  paternal  uncle  is  illegal.  It  is  not  clearly  mentioned  in  the  question  that  the 
son  so  adopted  in  this  case  was  the  son  of  Ramicnoo^w  father's  brother  or  one  of  his  other  relati- 
ons ;  under  these  circumstances  according  to  the  question  the  answer  is  given  conformably  to  the, 
opinions  of  the  learned.  In  the  case  of  adoption  of  a  prohibited  relation,  the  act  is  valid,  but  both 
parties  donor  and  donee  must  perform  expiatory  penances.  The  command  of  the  Crooroo  is 

received  by  all  men  with  veneration.    The  father-in  -law  is  the  Gooroo,  and  any  act  performed 
by  his  conunand  19  undoubtedly  legal  and  valid. 


No.  II.    ZILLAH  ALLAHABAD. 

ANSWER. 

Nareda^A  son*  begotten  by  a  nan  himself  in  lawful  wedlock,  a  son  begotten  on  his  wifb 
by  a  kinsman  and  thereat  are  declared  to  be  twelve  sons. — In  the  CaU  age  a  son  cf  the  wife, 
a  son  of  a»  twice^  mairied  woman,  tf  son  of  a  young  woman  unmarried,  a  eon  of  a  preg-' 
nant  bride,  a  son  of  concealed  birth.  miTst  not  be  adopted  for  offspring. — The  son  of  the  body^ 
the  son  o(  an  appointed  daughter,  «  mm  given  aind  others  have  the  right  to  participate  onrsceount  ' 
of  tbeir  offering  Uw^  Cdoeral  oake*     A  given  son  ddcceeds  to  kinsmen*      Jlf eiiii.    **  The  son  be« 
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gotten  by  a  maD  himself  in  lawful  wedlock,  the  son  of  the  wife  begotten  in  the  manner  before 
mentioned  J  a  son  given  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth,  or  whose  real  fa- 
ther cannot  be  known,  and  a  son  rejected  by  his  natural  parents,  are  the  six  kinsmen  and  heirs. 
Vrihaspati:"A  son  given,  a  son  rgected,  a  son  bought,  a  son  made  through  adoption,  and  a  son 
by  a  Sudra;  these,  if  pure  by  class,  and  irreproachable  for  their  conduct,  are  held  in  a  middle 
degree  of  estimation. — As  Yojngawalcya  declares^  treating  of  the  succession  of  the  true  legiti- 
mate son  and  succedaneous  sqns  to  the  heritage." — ^Among  these,  the  next  in  order  is  heir,  and 
presents  funeral  oblations,  on  failure  of  the  preceding.  Menu :  '*  A  given  son  must  never 
claim  the  family  and  estate  of  his  natural  father :  the  funeral  cake  follows  the  family  and  es- 
tate ;  but  of  hiip  who  has  given  away  his  son,  the  funeral  oblation  is  extinct.'^  The  adoption  of 
a  son  is  only  as  a  substitute  of  a  true  son  ;  the  son  so  adopted  is  entiiled  to  succeed  to  the  wealth 
of  his  adopting  father.  According  to  the  authmriUes' of  Naredmt  Menu^  Yajnyawalcya»  w,id  Vri- 
haspati,  Ramcrishna  is  competent  to  take  the  heritage  of  his  (jidopting)  father  and  his  sdoptin^ 
father's  father  and  grand-faiher^ 


No.  III.     ZILLAH  BANDA, 

ANSWER. 

• 

In  the  present  age  the  son  of  the  body  and  the  son  given  are  principal  in  consideratiott,  as 
appears  iu  the  Nimaya  Sind*hoo  and  Vriftituui^edeya  treating  of  things  which  should  be  avoid* 
ed  in  the  Cali  age;   **  No  other  sons  should  be  received  than  the  ^n  of  the  body  and  the  son 
given  for  offspiing/'     The  docti'ine  of  Yishn^  cited  by  Yajnyfiwaieya  in  his  work. — "If  one 
die  leaving  neither  son,  nor  grandson,  the  daughter's  fpn  ybail  inheritihe  estate.''  The  authori* 
ty  of  Menu  Sunghita;  '*To  three  ancestprs  n^ust  water  ke  given  at  their  obsequies;  for  throe 
(the  father^  his  father,  and  the  paternal  grandfather,)  is  the  funeral  cake  ordained ;  the  fourth  in 
descent  is  the  giver  of  oblations  to  them^  and  th^ir  heirs,  if  they  die  without  nearer  descend-    • 
ants ;  but  the  fifth  has  no  concern  with  the  gift  of  the  funeral  ca|^e."  The  son  of  the  body  and  the 
gtandson  have  the  right  to  thQ  estate  of  the  grandfather  and  so  forth,  and  the  smecidaneaiai  <oj| 
has  also.    **  By  a  son,  a  man  conquers  worlds."    Jn  this  case  a  given  son  is  competent  to  suc- 
ceed to  the  adopting  father's  father,  &c.  Ramcrishna  who,  according  to  the  form  ordained  for  • 
adoption,  was  adopted  as  the  son  of  Ramionoo,  will  lake  tlte  furit^geofhis  adopting  fstber^sfsm^  ^ 
thcr  {Ramkury.) 

No.  IV.     NORTHERN  DIVISION  OF  BUNDLEKUND. 

ANSWER. 

A  widow  adopts  a  son  with  the  consent  of  her  husband,   should  her  husband  and  father-in^ 
law  die  leaving  no  cl)ildren,  th^t  son,  so  adopted,  on  ai^count  of  his  being  jthe  representafive  oTa 
trtie  son,  will  succeed  to  the  property  real  and  personal  of  bqth  the  deceased  persons*  This  opinion . « 
,s  conformable  to  a// Me /^so^tnAertt''nce;  and  the  authorities  for  it  are  the  doctrines  of 
itfentt,  &c.  laid  down  in  the  fiUiacshan  and  o^er  books,  **  He  is  called  %  son  given  whom  his  * 
(anther,  or  mother,  affectionately  give  as  a  son,   being  alike  and  in  a  tim^  of  distress,  confirm*  * 
hg  the  gift  with  water.'*        **  A  son,  formed  of  s^nii^M  fiiMds  a^A  Pf  blood,;  procfeds  from  liin- ' 
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lather  and  mother  as  an  effect  from  its  cause :  both  parents  hare  power  for  just  reasons;  to  giye, 
to  sell,  or  to  desert  him ;  but  let  no  man  giTe  or  accept  an  only  son,  since  he  must  remain  to 
raise  up  a  progeny  for  the  obsequies  of  ancestors.**  **  Nor  let  a  woman  giye  or  accept  a  8on« 
nnleM  with  the  assent  of  her  lord,^*  **  Of  the  man.  to  whom  a  son  has  been  given,  adorned  with 
every  virtue,  that  son  shall  take  the  heritage^  though  brought  from  a  different  family.'*  **A  giv- 
en son  must  never  claim  the  family  and  estate  of  his  natural  father.*'  The  funeral  cake  fol- 
lows the  family  and  estate  ;  but  of  him,  who  has  given  away  his  sons,  the  funeral  oblation  is 
extinct.'*  ^*  By  a  son,  a  man  conquers  worlds ;  by  a  son's  son«  he  enjoys  immortality;  and,  af« 
terwards,  by  the  son  of  a  grandson  he  reaches  the  solar  abode." 


No.  V.     BENARES  CITY  COURT. 

ANSWER. 

It  is  declared  in  the  Nimaya  sindhoo  and  Prayashcheetta  ratna  on  the  subject  of  acts  to  be 
avoided  in  the  (Cali)  present  age  that  '*  the  son  of  the  body  and  the  son  given  will  be  affiliated 
for  offspring."  Under  this  view  ef  the  case  in  the  CcUi  age  no  61iation  is  legal  but  that  of  a  son 
legally  begotten  by  a  man  himself  and  of  a  son  given  by  his  natural  parents.  It  is  dearlg  laid 
down  in  books  of  law  treating  of  inheritance  that  the  wife  and  other  heirs  down  to  the  degree  of 
the  fellow-student,  derive  the  right  of  succession  to  the  estate  of  a  deceased  person  on  failure  of 
his  true  legitimate  or  succedaneous  son  and  so  in  default  of  a  true  legitimate  son,  the  claim  of 
inheritance  of  a  (succedaneouS;  given  son  is  established.  '^  Among  these,  the  next  in  order,  is 
heir,  and  presents  funeral  oblations,  on  failure  of  the  preceding."  According  to  tlie  doctrine 
of  Yajngawalcgfff  the  son  given  has  a  legal  claim  to  the  whole  pr&pertg  of  his  adopting  bther* 
''A  son  begotten  by  a  man  himself  on  a  faithful  wife,  the  son  of  his  wife  begotten  by  a  kinsman, 
a  son  by  a  twice-married  woman,  the  son  of  an  unmarried  girl,  the  son  of  an  appointed  daughter 
and  a  son  of  concealed  birth,  are  heirs  to  kinsmen.  A  son  given  by  his  parents,  a  son  brought, 
a  son  rejected,  the  son  of  a  pregnant  bride,  a  son  self-g^ven,  and  a  son  made  by  adoption  are  not 
heirs  to  kinsmen ;"  according  to  this  latter  doctrine  it  would  appear  that  a  given  son  has  no  right 
to  inherit  from  his  (adopting)  fathcr*8  kinsmen,  but  it  must  not  be  alleged  that  he  is  incompetent 
to  take  his  grandfather^s  heritage.  Menu: — "  The  son  begotten  by  a  man  himself  in  lawful 
wedlock,  the  son  of  his  wife  begotten  in  the  manner  before  mentioned,  a  son  given  to  him,  a  son 
made  or  adopted,  a  son  of  concealed  birth  or  whose  real  father  cannot  be  known,  and  a  son 
rejected  by  his  natural  parents,  are  the  kinsmen  and  heirs.  The  son  of  a  young  woman  un- 
married, the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice«married  woman,  a  son  self- 
given ,  and  a  son  of  a  Sudra,  are  the  six  kinsmen,  but  not  heirs  to  collaterals.'*  Baudhayana : — 
**  Participation  of  wealth  belongs  to  the  son  begotten  by  a  man  hituseif  in  lawful  wedlock,  the 
son  of  his  appointed  daughter,  the  son  begotten  on  his  wife  by  a  kinsman  legally  appointed,  a 
son  given,  a  son  made  by  adoption,  a  son  of  concealed  birth,  and  a  son  rejected  by  his  natural  pa- 
rents. Consanguinity  denoted  by  a  common  family  appellation,  belongs  to  the  son  of  an  unmar- 
ried girl,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice-married  woman,  a  son  self- 
given,  and  a  spn  of  a  priest  by  a  Sudra,'*  VrihasptUi : — '*A  son  given,  a  son  rejected,  a  son 
bought,  a  son  made  through  adoption,  and  a  son  by  a  Sudra;  these,  if  pure  by  class  and  irre« 
proachable  for  their  conduct,  arc  held  in  a  middle  degree  of  estimation."  According  to  the 
doctriaes  of  Mmu,  BauMmyana^  and  VrAospati,  (who  is  the  heavenly  teacher,)  the  right  of  inheriu       ^^ 
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aaee  of  a  gvoen  §an  to  the  estate  or  fain  kmtmet^  is  clearif  uiaUuhedL  Nor  u  there  amf  iiMcr^amr 
C3f  between  the  doctrines  of  HutUa  and  of  those  kolg  $amtt  already  named ;  JUitra  miMrareamcUei 
the  doctrine  of  Barita,  by  referring  it  to  the  case  of  a^rtoea  foa  of  a  different  tribe,  bat  not  to 
the  case  of  him  of  equal  class  to  which  the  doctrines  of  Memu  and  others  are  referred*  Bat  the 
following  doctrine  reco^^nizes  his  right  of  succession  to  the  estate  of  his  father ;  "  A  son,  son's 
son  and  great  grandson  have  the  right  of  inheritance  from  their  ancestors ;"  this  doctrine  is  con- 
formable to  the  authorities  above  stated.  The  term  *  son'  iu  ii$  kgal  acceptaiiim  inchides  the  great 
gremdton.  **  The  legitimate  son  is  the  sole  heir  of  his  father*s  estate.*^  ilfeaa  declares  treating  of 
the  right  of  succession  of  a  true  legitimate  son,  '  Not  brothers^  nor  parents,  butsons,  if  living,  or 
their  male  issue."  By  the  sajne  rule  the  inheritance  devolves  also  on  a  $ucceda$teous  son,  as  the 
term  son  here  used  includes  both  them  and  the  great  grandson.  Withoutreference  therefore  to  the 
texts  declaratory  of  his  right  to  succeed  to  kinsmen,  should  a  widow  adopt  a  son  Ramcrishma  to 
be  the  son  of  Ramtonoo  and  grandson  of  Rtmhurtf  according  to  the  forms  ordained  for  adoption 
with  the  consent  of  both  her  husband  and  father-in-law,  that  son  by  virtue  of  his  becoming  the 
•on  of  the  adopter  and  this  gprandson  of  his  father,  succeeds  to  their  estate.  A  given  son,  of  equal 
class,  is  competent  to  take  the  heritage  of  his  adopting  father  and  alto  of  his  adopting  father^s 
father  ;  thit  expoiition  is  conformable  to  law. 


No.  VI.     ZILLAH  JOUNPORE. 

ANSWER. 

.    According  to  law  Rimcrishna  is  entitled  to  succeed  to  the  property,  real  and  personal,  left  hj 
)>oth  Ramtonoo  and  Ramhurg. 

AUTHOBITir. 

JtUacshara: — *' As  the  son,  grandson,  and  great  grandson  have  the  right  to  the  estate  of  their 
ancestors,  so  on  failure  of  the  preceding  heirs  a  brother's  son  derives  a  right  of  succession'** 


No.  VIL       ZILLAH  GHAZEEPORE. 

ANSWER. 

Ramtonoo,  (a  bfahminp)ihree  days  previous  to  his  death,  desires  his  wife  (Hnripriga)  to  a^ 
dopt  a  son  and  dies  ;  afterwards  his  father,  Ramhury,  hears  of  the  direction,  and  having  given 
bis  assent  thereto,  dies.  The  consent  of  the  father-in-law  is  superfluous^  Rimeriekma^  who ^was 
adopted  for  offspring,  h  is  the  right  to  the  estate  of  Ramtonoo  and  also  of  J^mknrg, 

AUTjaORITIBSc 

Omdama: — '' A  son,  begotten  after  partition,  takes  exclusively  the  wealth  of  iusfather.** 

Menu : — '<  By  a  son,. a  map  conquers  worlds;   by  a  son's  son,  he  enjoys  immortality ;  andf^ 

afterwards,  by  the  son  of  a  grandson,  be  reaches  the  solar  abode.'*     **  Of  the  man,  to  whom  % 

son  has  been  given,  adorned  wiih  every  virtue,  that  son  shall  take  the  heritage  though  brovght 

from  a  different  family." 

XajngamaUya  :^^^e  attainments  of  worMs,  .im.9iont|tli]^  and  heaven,  deipeiid  on  m  aoo. 
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grandson  ancT  great  grandson.*'  <<The  wife  and  Che  daughters,  also  both  parents,  brothers  like* 
wise  and  their  sons,  gentiles,  cognates,  a  pupil  and  a  fellow-student  on  failure  of  the  first  among 
these,  the  next  in  order  is  indeed  heir  to  the  estate  of  one,  who  departed  for  heaven  leaving  no 
male  issue.  This  rule  extends  to  all  persons  and  classes." 

The  adopted  son  Ramcri^lma  is  one  of  the  twelve  descriptions  of  sons,  and  Ramkury  gave 
his  consent  to  his  adoption  ;  in  this  case  he  becomes  the  son  of  Ramtonoo,  and  the  grandson  o;f 
Ramhury,  and  i$  entiiled  to  succeed  to  their  e$iate.  No  other  person  can  legally  claim  the  heritr 
age  while  a  son  or  grandson  exists.  According  to  tlie  authority  of  Gauiamat  the  right  of  f, 
person  to  the  estate  of  his  father  and  grandfather  is  established  at  the  time  of  his  birth.  Ac- 
cording to  the  doctrine  of  Yajnyawalcya,  '*  the  term  apootra  (a  person  leaving  no  male  issue*^; 
signifies  a  failure  of  descendants  down  to  the  great  grandson. 

No.  VIII.    ZILLAH  MIRZAPORE. 

ANSWER. 

If  a  woman,  in  pursuance  of  her  hosband^s  desire,  adopted  a  son,  ktit  heir  to  the  estate  of  hh 
(adopting)  father,  '  These  twelve  sons  have  been  propounded  for  the  purpose  of  offspring,  be- 
in  <r  »oas  begotten  by  a  man  liimseli,  or  procreated  by  another  man,  or  received  (for  adoption) 
or  voluntarily  given .  Among  these,  the  first  six  are  heirs  of  kinemen ;  these  are  enumerated  by 
Dcvala, 

Of  the  man  to  whom  a  son  has  been  given,  adorned  with  every  virtue,  tliat  son  shall  take 
his  heritage,  though  brought  from  a  different  family. 

As  Menu  says,  *<  A  given  sen  must  never  claim  the  family  and  estate  of  his  natural  father." 
Wliatovor  wi  low  adopts  a  son  with  the  permission  ofherfather-in'law,  tlie  adopted  son  may  be 
his  heir,  it  is  laid  down  in  the  Menu  Sunghita,  **  To  three  ancestors  must  water  be  given  at  their 
obsequies ;  for  three  (the  father,  his  father,  and  the  paternal  grandfather)  is  the  funeral  cake  or- 
dained: the  fourth  in  descent  is  the  giver  of  oblations  to  them  and  their  heirs,  if  they  die  withoyt 
nearer  descendants,  but  the  fifth  has  no  concern  with  the  gift  of  the  funeral  cake."  If  a  person 
lias  no  legitimate  son  of  his  own  son,  his  grandson  of  another  description  mag  be  his  heir^ 

No.  IX.    ZILLAH  GORUCKPORE. 

ANSWER. 

A  widow  of  a  childless  person,  with  the  consent  of  her  late  husband,  adopts,  agreeably  to 
the  prescribed  forms,  a  boy  in  every  respect  fit  for  adoption.  Such  son  so  adopted,  is  entitled 
40  succeed  to  the  property  of  his  adopHng  father's  father,  if  the  latter  died  leaving  neither  son, 
grandson,  nor  great  grandson. 

AUTHORITIES. 

The  doctrine  of  CuUnca  Bhmha  commentmg  on  the  Text  of  ilfetitt ;— '*  To  three  ancestors 
must  water  be  given  at  their  obsequies,  ibr  three  is  the  funeral  cake  ordained,  the  fourth  is  the 
giver  of  oblations  to  them,  but  the  fifth  has  no  concern.^  The  meaning  of  this  verse  is  that  to 
three,  that  is  the  father,  his  father,  and  the  paternal  great  grandfather,  water  must  be  offered; 
*-  to  the  sa-ne  three  must  oblations  of  food  be  made.  •  The  fourth  in  descent  is  the  offerer  of  the 
oblations  and  libations,  but  the  fifUi  is  not  included.    Therefore  subsidiary  grandsons  acquure  a 


XXIV  APPENDIX. 

right  to  the  estate  of  their  adopting  father's  fathers  who  die  learing  no  male  issue,  in  the  same 
manner  as  true  grandsons  whose  right  is  established  by  the  following  text: — **  Bj  a  son  a  man 
conquers  worlds.  By  a  son's  son  he  enjoys  immortality/'  &c.  The  adopted  son  obtains  the 
lineage  both  of  the  maternal  and  paternal  grandfather  by  means  of  his  adopting  father.  Ac- 
cording to  the  doctrine  of  Karshnayana^  ''As  many  as  there  may  be  degrees  of  forefathers,  to  so 
many  the  adopted  sons  and  the  rest/'  &c.  &c.  It  is  also  stated  in  the  Daitaka  Mimatua  that 
the  grandson  of  the  adopted  son  should  offer  oblations  to  three  ancestors,  one  of  whom  is  tike 
father  of  the  adopting  father. 

The  texts  of  Catyayana;  ''  The  rule  shall  be  the  same  with  regard  to  the  debts  of  the  grand- 
*>C^  father."  **  After  the  death  of  his  fatlier,  the  debts  of  his  grandfather  must  be*  carefully  dis- 
charged by  the  grandson."  Those  and  other  texts  declaring  that  a  grandfather's  debts  must 
be  paid  by  a  grandson  with  interest,  if  there  are  assets,  and  without  interest  if  there  are  none» 
denote  that  the  grandson  succeeds  to  the  estate.  His  compliance  with  the  terms  of  succession 
is  the  cause  of  his  right,  as  wages  are  the  recompence  of  a  person  hired  for  a  certain  task. 
<^The  son,  gprandson,  and  great  grandson,  confer  g^eat  benefits  on  their  father  and  ancestors. 
N._  Propinquity  in  the  order  of  succession  depends  on  the  greater  or  less  degree  of  benefit  confer- 

red.  This  has  been  expressly  assigned  to  be  th»  cause.  Now  it  is  obvious  that  the  son,  grand- 
son,  and    great  grandson,  confer  great  benefits,   and   whoever  confers  the  greatest  benefit 
on   a  deceased  proprietor  succeeds  to  his  wealth.       The  text  ordainiag  that  debts  are  to  be 
paid   by  sons  and  grandsons,  and  the  text  treating  of  ancestrel   property  which  declares  the 
ownership   of  father  and  son  to  be  equal.       In  treating  of  the  succession  to  the  grandfather's 
property,  it  is  laid  down  that  the  son  and  grandson  must  pay  the  debts  ;  also  that  the  ownev- 
ship  of  father  and  son  is  equal.        It  follows  therefore,  that  so  long  as  there  is  a  grandson  in 
the  male  line»   the  grandson  in  the  female  has  no  title  to  the  inheritance  ;  for  the  grandson  in 
the  male   line  confers  both  spiritual  and  temporal  benefits  by  paying  off  his  debts  and  offering 
y0>^       the  funeral  oblations,  whereas  the  grandson  in  the  female  line  only  offers  the  oblations.         It  is 
on  this  account  that  the  daughter  is  inferior  to  the  son.  lu  treating  of  the  succession  of  a  daugh- 
ter, it  is  laid  down  that  a  grandson,  even  though  he  do  not  inherit  any  wealth  from  his  grand- 
er ^*         .       '  I   father,  should  nevertheless  pay  off  his  debts  and  perform  his  obsequies  in  order  to  ensure  his 
j^  ,  V  ?  M     ancestors'  permanent  bliss  in  heaven,  and  that  on  the  conferring  of  those  benefits  alone,  the 
^.'        J        succession  depends,  and    that  the  benefits  conferred  by  a  grandson  in  the  female  line  are  less 
^  than  those  conferred  by  a  grandson  in  the  male  line.      This  is  according  to  the  ViramiJbriidaya. 

In  the  Dayabhaga  it  is  stated,  that  the  conferring  of  the  benefits  on  the  deceased,  constitutes 
^^j^'  the  foundation  of  the  right  to  his  property.  As  the  father,  grandfather,  and  great  grand&ther^ 
^  are  released  from  the  debt  due  by  them  to  their  ancestors  by  means  of  the  offering  performed  by 
their  sons,  grandsons,  and  great  grandsons ;  the  three  latter  succeed  to  the  estate  of  the  former. 
"  A  wamoH  shtmld  not  of  her  oum  authority  adopt  a  son.**  ^'  An  only  son  should  not  be  adopt- 
ed.*' *'  He  is  the  means  of  salvation  to  many  generations."  These  texts  of  Jporaroa  or  a* 
doption,  and  cited  in  the  Daitaha  MtmanMa,  are  all  coiroborative,  and  it  also  appears  from  the 
textl  of  Hemadri  cited  in  the  Nimaya  iindhoo,  that  the  funeral  obsequies  for  an  adopting  fa- 
ther should  be  performed  in  the  same  manner  as  for  a  natural  father.  Logical  inference,  aUo 
establishes  this  doctrine,  as  appears  from  the  text  of  Vrihaspati  ;  **  If  no  decision  were  made 
according  to  the  reason  of  law,  or  according  to  the  immemorial  usage,  (for  the  word  Fiiclt 
admits  both  senses;,  there  might  be  a  failure  of  justice.''        From  this  text  of  Vrtha^foii  ilia 
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vnderstood  that  (  TucH)  ratiocination  is  a  principal  body  of  lawJ       Under  these  circumsttncea 
k  appears  that  the  right  of  inheri^nce  of  such  subsidiary  grandsons  lAetiU  be  admitted  to  the 
proptrty  of  their  adopting  father" $  father $.    Jimuta-vahana  makes  the  term  "  father"  to  include 
the  father,  grandfather,  and  great  grandfather.  The  text  of  Yajnyawtdcya :— *'  The  ownership  of  fa- 
ther and  son  is  the  same  in  the  land  which  was  acquired  by  his  father."    Vrihaspati  says,  *'  Of 
property  acquired  by  the  grandfather,  whether  moveable  or  immoveable,  equal  shares  are  ordain- 
^d  for  the  fatlier  and  son."         Vishnu  says,  "  In  the  estate  inherited  from  the  grandfather,  the 
ownership  of  father  and  son  is  equal/'      Yajnyawalcya  says,  **  Daughters  share  the  residue  of 
their  mother's  property,  after  the  paymcn^t  of  their  debts."  Here  the  term  *'  mother''  is  used  for 
the  succession  of  a  grandson  to  his  paternal  grandmother's  estate.     On  failure  of  a  son,  grand- 
sons are  eptitled  to  inherit  from  their  grandfathers.     Oantama  ordains:  ''He  who  has  received 
tlie  estate  of  a  proprietor,  must  pay  the  debts  of  the  estate."  ''The  son  and  grandson  must  dis- 
charge the  debts  contracted  by  their  ancestors."       By  the  discharge  of  the  debts  of  a  paternal 
grandmother  by  hi^jr  grandson*  be  susquires  tjbe  right  pf  inheritance.   As  is  laid  down  in  the  iff- 
taaharm  ;  "  The  inheritance  first  goes  to  a  son  of  the  body  next  to  the  son's  son>  and  lastly  tp 
Xhe  great  grandson."       ."  The  son  and  grandson  must  discharge  the  debts   conti-acted  by  their 
imcestorS'"    Therefore  by  virtue  of  the  satisfactiou  of  the  debts  by  a  graodsoa  and  by  his  prer 
/lenting  tlve  fu^ejral  pajce*  be  takes  his  heritage  in  the  like  manner  as  a  maternal  imole  acquiref 
^he  right  inheritance.  JHenn  sayp«jl^Then  on  failure  of  9ucb  kindred,  the  distant  kinambn  shaljl 
|>e  heif."     The  woi)d  distant  Vm%m^n'(&aculya) includes  the  SitgolraM,  Samanodacae,  maternal 
.uncles^  i&c.  thr^^  de^criptioof^.eif  Bpndhpo  ^r  kinsmen-     According  to  the  doctrine  of  YtgnyMe 
walcya,  the  t^^rn^  (BundkffO)  Qt  kiaaman^  iieans  the  maternal  uncle*  ^c»    If  this  interpretation 
)>e  not  received^  how  pan  ^  j^aternal  uncle  a^id  bis  son  inherit.       Tiii^  author  of  the  ViramitrQ' 
fhya  explains  the  words  Sacidya  and  Bundhoo  contained  in  the  doctrines  of  AJchu  and  Yoft^ 
gfoalcya,  by  smfpoifiog  tl^em  jto  jlenp)^  the  ipit^rtii^  unple.    The  following  doctrine  of  Jfeaai  an 
adduced  in  proof  of  the  opinion  ;  **  Jbe  son  begotten  bjjr  a  man  himself  in  lawful  ^gredlpcki  tbp 
eon  of  his  wife  begotten  jn  the  manner  before-nientioned,   a  son  givp^  to  htn^f  a  son  made  or  a- 
dopted,  a  son  of  concealed  birth  or  whose  real  fa&er  cannot  be  knoWn,  and  a  son  rejected  by 
bis  natural  parents,  are  the  six  kinsmen  and  heirs."        According  to  the  exposition  of  CuUua^ 
JShutia  and  of  the  authors  of  ihe  ilitacdutra  and  Vtramitradaya,  a  giren  son  of  a  brother  may 
succeed  to  the  estate  of  his  adopting  father's  brother  on  failure  of  his  son  and  other  legal  heirs 
by  reason  of  his  conferrius:  benefits  on  him.  Under. thue  cireunuftanees  if  it  be  alleged  that  a  $ub' 
ttdiary  grandson  who  cmfers  the  benefits  ot^  his  adapting  fathers  father  ^  is  not  entitled  to  inherit  -  X 

rom  him  m  Uke  manner  osfn^m  his  adopting  father,  the  deelaratum  if  wron^.        Yajnyawalcyfg 
'says,  "  The  ownership  of  father  and  son  is  the  same,*'  &c  Any  Parvana  or  double  rite  perform* 
cd  for  flie  sake  of  the  grandfath  r,  must  be  considered  as  offered  to  the  other  aucestors  of  the 
same  lamily.      The  word  father  means  the  sons  of  the  proponVtis.     The  word  son  includes, all 
those  persons  who  are  competent  to  perform  the  PoriMNia  or  doi|ble  rite.       This  exposition  i$ 

given  by  SricrUhna  Vurcatnncara. 

»     •  •  • 
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No-  X.    BARELLY  PROVINCIAL  COURT  OF  AI^PfiAL. 

ANSWER. 

It  18  understood  that  one  RamtotUHf,  tbe  legitimate  soa  of  Ramhury,  died  previously  to  p^<# 
Ution,  in  the  life  time  of  his  father.  HamcrUhna  is  the  adopted  son  of  the  widow  Huripri^ti 
who  obtained  permission  of  her  husband  72atM/oaoO|  to  adopt  p.  son,  and  pf  the  said /?aiiiAttry 
(her  father-in-law.)  in  this  case  the  adopted  son  of  Unripriyaf  (the  widow  of  J^amtonoo,)  who 
is  the  son  of  Ramhury  is  entUld  to  succeed  to  the  wMe  property  both  of  kU  father  (  RamtOTioo) 
and  hit  grandfather  (  Rumhury,)  This  opinion  is  delivered  according  to  the  doctrine  laid  duwii 
in  the  JUt/ocvAara^  Vivada-ckintamani^  Vinadu'chundraf  Vyavahara  Majfucha  tLtkd  Daya  Daita^ 

AUTHORITIES. 

To  the  wealth  acquired  by  the  grandfather,  his  son,  and  grandson  have  an  equal  right  VrU 
katpaii: — "In  t(  call  h  acquired  by  the  gi*andfather  whether  it  eonsisi  of  moveable  or  immovea** 
ble,  the  equal  participation  of  fatlier  and  son  i^  ordained."  Yajnyawmlcya  declares,  "  The  owner- 
ship of  father  and  son  is  the  same  in  land  which  was  acquired  by  his  fadier,  or  in  a  corrody,  or 
in  chattels/'  Cmtyayana:--*' It  is  proper  that  an  equtfl  distribution  of  the  grandfather's  estate  bm 
made  among  the  father  and  brothers."  YajnyawAkya  i — *'  But  to  grandsons  by  different  fathers 
shall  be  allotted  the  portions  of  their  respective  fathers."  Vishnu  :— '*  The  ancesUal  property 
should  be  divided  by  the  heirs  according  to  the  shares  of  their  respective  fathers.**  Caty^atM 
propounds,  *'  Should  a  son  before  partitrou  die,  his  share  shall  be  allotted  to  bis  son,  provided 
he  had  received  no  portion  from  his  grandfather 'a  estate.  That  son's  son  shall  receive  .hb  (st* 
tber's  share  from  his  uncle,  or  from  his  uncle's  sod  ;  and  the  same  proportionate  share  shall  bw 
allotted  to  all  the  brothersi  or  if  that  grandsoa  be  also  dead,  let  hia  ton  take  the  sharei  bejoad 
him  tuccessioQ  stops* 


No.  XI.    ZILLAH  AGRA. 

ANSWfiR. 

An  adopted  son  has  a  right  to  tbe  poperty  of  his  adopting  faiker' t  fdthr^  &e.  nhovld  i0 
leave  no  male  issue.  CuUuca  Bhutta  has  recognized  his  right  of  succession  in  illustrating  the 
doctrine  of  Menu.  Should  the  son  be  adopted  according  to  the  forms  ordained  for  adoption,  1^ 
will  take  the  wealth  of  his  adopting  father's  father,  &c.  who  died  without  issue,  and  will  off^ 
the  funeral  cake  to  him.  The  authority  for  this  is  contained  in  the  passage  of  Yajnyawaleyq. 
Menu  : — **  To  three  ancestors  must  water  be  given  at  their  obsequies^  for  three  (the  father,  his 
father,  and  the  paternal  great  grandfather,)  is  the  funeral  cake  ordained  ;  the  fourth  in  descent 
is  the  giver  of  obla'.ions  to  them  and  their  heirs,  if  they  die  without  nearer  descendants ;  but  the 
fifth  has  no  concern  with  the  gift  of  the  funeral  cake.'*  Yajnyawaicya  : — *^  Among  these,  the 
next  in  order,  is  heir,  and  presents  funeral  oblations,  on  failure  of  the  precediug.*'  On  failure 
of  the  son  of  the  body,  and  of  so  forth,  a  given  son  succeeds  to  the  wealth  of  his  father,  thisopt« 
■ion  is  declared  in  the  Munmastha  Mookavalee;  ^'Not  brothers,  nor  parentSi  but  sons,  if  livings 
or  their  male  issue,  are  heirs  to  the  deceased." 
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No.  XII.       ZILLAH  ALLIGURH. 

ANSWER. 

Should  a  widow  adopt  a  son  with  the  coiisf-nt  both  of  Iier  hiisbanrl  and  father-in-law  Hoi 
tOH  succeedt  to  the  whofe  ptaperty  of  his  father  end  also  to  iht  of  his  grandfather,  if  he  (the  gir- 
en  SOU!  be  of  equal  class  and  adopted  acooHing  to  tlie  mode  prescribed  by  FamA/An  and 
Shownaha  for  adopting  a  son  ;  tliat  he  has  a  light  to  the  estates  of  both  his  father  and  grandfa* 
ther  is  e^abH$hed  by  the  doctrines  of  Mehu,  Fa;iiyfltra%a,  and  of  other  lawyers  laid  down  ia 
the  Muumastha  Moehta^vaiee^  Bhygubunta- Uhaskara^  and  Viramitrodaya. 

AUTHORITIES. 

Afcffii;— '*0f  the  man  to  whom  a  son  has  been  given  adorned  with  every  virtue,  tliatsoti'shall 
take  the  heritage^  though  brought  from  a  different  family."  If  brought  from  the  same  family 
he  succeeds  a  fortiori. 

BaUdhayana:—^*  He  pronounces  the  real  legitimate  son,  the  son  of  an  appointed  daughter^ 
the  wife's  son,  the  son  given  and  made,  the  son  of  concealed  origin,  and  the  deserted  son  also^ 
participators  in  the  estate  — the  sou  of  an  unmarried  daughter,  the  son  received  with  a  pregw 
nant  bride,  the  son  bought,  the  sob  of  a  twice-married  woman,  also  the  son  self-given^  and  the 
Kithada  or  son  of  a  Sudta,  he  pronounces  partakers  of  the  family." 

JUeuu ;— "  Of  the  twelve  sons  of  nii  n,  whom  Menu,  sprung  from  the  self-existent»  has  namefy 
hix  are  kinsmen,  aud  heirs ;  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son  be- 
gotten by  a  maa  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before 
mentioned,  a  son  given  to  him,  a  son  made  or  adopted,  a  son  ofconcealed  birth  or  whose  real  fa- 
ther cannot  be  known,  and  a  son  rejected  by  his  natural  parent^^  are  the  six  kinsmen  and  heirs.* 
It  appears  that  the  son  of  the  wife  and  the  test  are  competent  to  succe^id  to  the  estate  of  their 
grandfather,  ^^c.  3Ienu  subjoins ;  **  To  three  ancestors  must  water  be  given  at  their  obsequies." 

Yqjnyaicalcyn  having  propounded  the  son  of  the  wife  and  the  rest,  says,  "Among  these,  the 
next  in  order  is  heir,  and  presents  funeral  oblations,  on  failure  of  the  preceding.**  Under 
these  circumstances' from  the  use  of  the  term  (Rikta)  **  wealth;'*  from  the  passage  "six  are 
heirs  of  kinsmen,"  and  the  passuge  *'  To  three  ancestors  must  water  be  given  at  their  obs^ 
quies.*'  It  follows  that  a  given  son  it  entitled  to  succeed  to  the  whole  wealth  of  his  (adopting 
father  and  succeeds  to  his  grandfather  in  like  manner  as  a  true  legitimate  son,  through  his  adopts 
ti^  father,  A  given  son  is  a  substitute  for  a  true  legitimate  sou  of  the  body^  aud  where  the  sutH 
•titution  is  admittedi  the  son  50  substituted  obtains  the  rights. 


No.  XIII.    ZILLAH  BARELLY^ 

ANSWER. 

A  person  natned  RamionooUvLwes  directions  with  his  wife  to  adopt  a  son,  and  then  diefi 
leaving  his  father  (Ramhury)  him  surviving.  Afterwards  Ramhury  dies.  The  widow  Airs* 
priya  adopts  a  son  Ramcrishna.  In  this  case  is  the  son  entitled  to  take  the  property  of  his  a* 
dopilng  fatlier  only  or  that  of  his  adopting  father's  father  also  ?    To  the  above  the  following  if 


y 
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the  reply.  A  lyridow  is  competent  wUh  ike  eaiuemi  both  of  her  husband  and  fathpr-in-law  to  m^ 
dopt  a  son  by  procuring  the  ceremonies  of  Homa  or  bumt-offqring,  &c.  prescribed  in  law  to  be 
performed  by  a  brahmitt.  The  right  of  the  son  given  who  may  haye  been  adopted  in  due  forni 
to  the  estate  of  his  natural  father  and  his  relation  to  (hat  person  will  cease,  but  he  acquires  con* 
oeption  with  the  estate  and  family  of  his  adopting  father  by  virtue  of  t|ie  adoption.  The 
filiation  of  a  son  adopted  by  a  wife  is  legal  and  in  the  like  manner  a  son  adopted  by  a  daugh- 
ter-in-law becomes  her  father4q-law's  grandson.  On  failure  pf  ft  principal  a  substitute  is  allow- 
ed ''  As  oil  is  substituted  by  the  virtuous  for  li(|[uid  butter." 

The  son,  son's  son  nmi  great  grandson ;  the  next  in  order,  according  to  the  doctrine  of  holy 
Pff  sunts,  succeed  to  the  estate  of  ft  deceased,  on  fftilur^  of  the  preceding.  In  default  of  the  buq- 
,  ?  I  cedaneous  son  and  of  the  true  son,  grandson  and  great  grandsons,  '*  the  wife,  '  and  daughters, 

and  so  forth,  on  failure  of  the  first  among  these,  the  next  in  order  is  indeed  heir  to  the  estate 
^  pf  pne  who  so  parted  for  hpaven."  The  word  *  son*  includes  a  given  f  o{|,  and  the  term  *'  on  failure 
of  a  son"  means  in  default  botlf  of  th^  true  find  succcJaneous  sous.  The  objection  should  nc\t 
be  raised  that  the  term  son  includes  an  adopted  nou,  but  that  the  term  gra^son  does  not  in- 
clude the  iidopted  son  qf  a  son.  The  son  adopt<  d  by  |i  w^dow  is  appoint^  to  perform  the  fa- 
neral  ceremonies,  and  to  preserve  frqm  extinction  the  family  of  her  father-in-{aw  and  husband,  o^ 
-^^     which  his  right  succession  is  founded,  not  on  relationship.    It  is  declared  in  the  law  of  inherit-* 

EQce  that  the  heir  derives  his  right  to  it  by  performing  benefits  towards  the  deceased. 
^^  That  Jtamcrishna  adopted  by  Huriprhfa  with  the  consent  of  her  husband  and  father-in-law 

^^eceedi  to  theeniire  e$iate  of  ku  adopting  father  tmd  ofhu  grandfather  mag  henoe  be  inferred  z 
"both  have  died  without  leaving  sons,  this  opinion  is  agreeable  to  the  doctrines  of  the  Mita^hq^ 
ra,  the  Viramitrodaga,  the  Vgavahara-magucha,  and  other  authorities. 


N. 


No  XIV.    ^ILLAH  CAWNPORE, 

'"•  ANSWER. 

Itamerishna^  the  person  duly  adopted  by  Huriprtga,  is  empowered  to  offer  the  funeral  calci^ 
and  water  at  the  appointed  seasons  to  Ramhwrg  and  Ramtonoo^  and  being  competent  to  per* 
form  all  the  observances  of  his  tribe,  becomes  an  adopted  member  of  the  family  and  heir  to  the 
property  of  Ramhurv  and  Ramtonoo,  This  opinion  is  agreeable  to  the  doctrines  of  UenUj  the 
Mitocshara,  the  Dattaka  Mimanta,  the  Dattaka  ChanMka,  and  accords  with  the  established 
^asage  of  the  country.  The  authority  of  Vriddha  Gautama  laid  down  in  the  J)attaka  Chandrika, 
**The  sons  given,  purchased,  and  tlie  rest,  who  are  adopted,  from  those  of  hb  own  general  fa- 
mily, by  observance  of  form,  acquire  tl^e  state  of  lineage  (g<^rata)  to  the  adopter.  But  the  re* 
lation  of  §apinda,  is  not  included." 

Meim  declares,  **  A  given  son  must  never  d^m  the  family  and  ^tate  of  hb  natural  father; 
fhe  funeral  cake  follows  ihe  family  and  estalef  bat  of  him|  who  has  given  away  his  soo^  th«f 
fnneral  oblation  if  extiiict,'' 
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No.  XV.     ZILLAH  MEERUT. 

ANSWER. 

A  person  destitute  of  male  issue,  previously  to  his  dcatU,  desires  his  wife  to  adopta  son  and  thei 
ilies.  Afterwards  his  father  approves  his  directions,  giving  his  assent  tliereto,  and  dies  before 
the  adoption.  The  widow  subsequently  adopts  a  son  ;  ih&t  son  is  entitled  to  succeed  to  the 
whole  estate  of  both  of  his  {adopting)  father  and  adoptintj  father's  father  ;  as  appears  from  the  ^  ..-'* 
-commentary  by  Culluta  Bhvtta  on  the  doctrine  of  Menu: — <'To  three  ancestors  must  water  be 
given  at  their  obsequies;  for  three  (the  father,  his  father,  and  the  paternal  <rreat  grandfather)  is 
the  funeral  cake  ordained;  the  fourth  in  descent  is  the  giver  of  oblations  to  them,  and  their  heirs, 
if  they  die  without  nearer  descendants;  but  the  fifth  has  no  concern  with  the  gift  of  the  fuseral 
cake.*'  The  meaning  of  this  verse  is,  that  to  three,  tl>at  is,  the  father,  grandfather,  and  great 
grandfather,  water  must  be  offered,  and  to  the  same  three  must  oblations  of  food  be  made  ;  the  ^ 
fourth  in  descent  is  the  oflerer  of  the  oblations  and  libations^  but  the  fifth  is  not  included.  Suc« 
cedaneous  grandsons  acquire  the  right  of  inheritance  to  the  estate  of  their  grandfathers  who 
die  leaving  no  male  issue.  *'  By  a  son,  a  man  conquers  worlds ;  by  a  son*s  son,  he  enjoys  im- 
mortality.''  The  succession  of  a  grandson  to  his  grandfather^^  estate  is  ordained  by  law.  The 
following  doctrine  of  Baudhayana  is  laid  down  in  the  Ftrami^rociaya:—'' Participation  of 
wealth  belongs  to  the  son  begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  his  appoint- 
ed daughter,  the  son  begotten  on  his  wife  by  a  kinsman  Jegally  appointed,  a  son  given,  a  son 
made  by  adoption^  a  «on  of  concealed  birth,  and  a  son  rejected  by  his  natural  parents."  The 
question  merely  goes  to  ascertain,  whether  a  given  son  is  competent  to  inherit  the  wealth  of  his 
adopting  father^s  father;  yet  from  the  mention  of  Ramhury's  intention  of  adopting  one  of  his 
brother's  sobs,  ii  is  presumed  that  one  of  these  .relations  is  also  a  claimant ;  but  it  appears  that 
no  adoption  did  actually  take  place  until  after  the  death  of  Ramhury,  after  which  event  Ram" 
erishna  was  adopted.        The  claim  therefore  of  the  nephew  in  opposition  to  that  of  the  adopted  ^ 

son,  is  totally  nugatory  and  groundless;  tcete  it  otherwise,   all  the  laws  relative  to  adoption  would 
be  superceded. 


No.  XVI.    ZILLAH  SAHARUNPORE. 

ANSWER. 

According  fb  the  doctrine  of  the  Mitacshar a,  AND  indeed  all  other  AUTHORiTlsi> 
Buripriya  not  having  made  the  adoption  in  the  presence  of  Ramhury,  the  latter  dying  previ- 
ously without  leaving  either  son,  grandson,  or  wife,  Rd/ncrishna  (adapted  after  the  decease  of 
IRamhiry)  is  NOT  entitled  to  succeed  to  his  estate,  the  rightful  heirs  being  ^rst  his  brothers 
or  their  legitimate  children,  and  in  the  event  of  none  existing,  his  other  relations,  according  to 
the  ruleli  of  Inheritance.  Huripriya,  who  adopted  Ramcrishna  with  the  consent  of  her  husband^ 
became  after  his  death  heir  to  his  property ;  and  will  be  succeeded  on  her  decoase  by  Ram- 
crishna. The  consent  of  Ramhury  to  the  adoption  is  established,  but  by  reason  of  the  adoption 
not  being  made  during  his  life,  and  likewise  as  he  did  not  expressly  constitute  Ramcrishna  his 
jieir,  in  the  presence  of  a  Psmchayet^  the  latter  cannot  obtain  his  property,    ^ad  however  th« 
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adoption  been  made  during  the  life  of  Ramhury,  Ramcrishna  unquestionably  would  have  be^of 
entitled  to  succeed  to  his  estate. 

J^l it acshar a  .'—The  wife  and  the  daughters,  also  bath  parents,  brothers  likewise,  and  their 
sons,  «^entiles,cognatcs,a  pupil,  and  a  fellow-studenti  on  failure  of  the  first  among  these,  the  next 
in  order  is  indeed  heir  to  the  estate  of  one,  who  departed  for  heaven  leaving  no  male  issue^ 
This  rule  extends  to  all  (persons  and  classes./' 


r\^ 


No.  XVll.    ZILLAH  MORADABAD. 

ANSWER. 

Ramtonoo,  (a  Hindoo,)  in  his  last  illness  and  a  few  days  before  his  death,  desires  his  wife 
Hnrivriiia  to  adopt  a  son.  i^am^onoo  dies,  leaving  his  father  (Ramhury)  surviving  him.  Ramhury 
(Ramtonoo*s  father)  lives  about  three  years  after  his  son  (Ramtonoo)  and  then  dies  leaving  nei«- 
ther  widow  nor  child  ; — a  short  time  after  the  death  of  Ramtonoo,  Ramhurry  hears  of  hh  ( Ram* 
tonoo's)  having  left  directions  with  his  (Ramtonoo's)  wife  (Hwipriyij  to  adopt  a  son,  and  he 
approves  those  directions.  Huripriyi,  after  the  death  of  Ramhury,  adopted  a  son  RamcrUhna 
(perfectly  eligible  for  adoption)  as  her  own  son.  There  are  eleven  descriptions  of  sons  besides 
him  who  is  begotten  by  a  man  himself  in  lawful  wedlock  ;  among  those  sons  the  given  son  is 
enumerated.  Adoption  is  only  intended  to  obviate  a  failure  in  the  offering  of  the  funeral  obla- 
"y^  ^  ,  tion  to  the  father  and  grandfather  if  they  died  childless  and  for  the  purpose  of  creating  an  heir. 
Under  thrse  circumstances,  according  to  the  Dhurma  Shastra  or  law  of  Inheritance,  Ramcrisk' 
j*^/^''  -.  na,  who  is  adopted  by  Hunpriya,  the  widow  of  Ramtonoo,  with  the  consent  of  both  her  hus- 
band and  father-in-law  (Ramhury)  is  competent  to  present  the  funeral  enke  and  water  to  those 
persons  deceased,  and  they  will  receive  them  by  him,  in  consequence  of  which  Ramcrishni  is 
entitled  to  succeed  to  the  property  left  by  both  (Ramtonoo,  the  husband  of  Hunpriya,  and  Ram^ 
^. '  '      hury,  the  father  of  Ramtonoo,)  according  to  the  doctrines  of  Menu  laid  down  in  the  Menu  Sunp'» 

hUa  in  the  9th  chapter;  passages  one  hundred  and  eighty-five  and  sis,  and  also  of  Vridhce  Vrir 
hespati  and  Yqjnyawalcya, 
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AUTHORITIES, 

r  Menu : — ''  He  is  called  a  son  given,  whom  his  father,  or  mother,  affectionately  give  as  a  soo 

I  ...  * 

being  alike,  and  in  a  time  of  distress,  confirming  the  gift  with  water. 

Sages  declare,  **  these  eleven  sons  (the  son  of  the  wife  and  the  rest)  as  specified  to  be  sub- 
stitutes for  the  real  legitimate  son  ;  for  the  sake  of  preventing  a  failure  of  obsequies.'' 
y'  Vridhee  Vrihaspa  ft  .* — «  As  oil  is  substituted  by  the  virtuous  for  liquid  butter,  so  ase  elevea 

sons  by  adoption  substituted  for  the  legitimate  son,  and  appointed  daughter.'^ 

Menu : — **  Not  brothers,  nor  parents,  but  sons,  if  living,  or  their  male  issue,  are  heirs  to  the 
deceased."  '*  To  three  ancestors  must  water  be  given  at  their  obsequies,  for  three  (the  father^ 
his  father,  and  the  paternal  grandfather)  is  the  funeral  cake  ordained:  the  fourth  in  descent  is 
the  giver  of  oblations  to  them,  and  their  heir,  if  they  die  without  nearer  descendantSi  but  ths 
fifth  has  no  concern  with  the  gift  of  the  funeral  cake." 

To  the  wealth  of  a  childless  person,  his  grandson,  of  another  description,  derives  aproprie« 
tovy  right ;  amongst  these,  the  next  in  ord^r,  is  heir,  and  presents  funeral  oblations,  on  failur# 
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of  the  preceding ;  not  brothers,  nor  parents,  but  legitimate  sons,  on  default  of  them  the  illegi* 
timate  sons  are  heirs  of  the  deceased.  In  the  Ci:H  age,  the  sons  of  another  description  must 
not  be  taken  as  offspring  but  only  the  son  of  the  body,  and  the  son  given;  so  also  in  the  present 
age  a  voyage  beyond  sea  and  the  slaughter  of  a  bull  at  a  sacrifice  must  be  avoided* 


^rj-'^f 


No.  XVIII.     ZILLAH  FURRUCKABAD. 

ANSWER. 

• 

The  doctrine  of  Karshnayani  declared  in  the  Hamadri: — "  As  many  as  there  may  be  degrees 
of  forefathers :  with  so  many,  their  own  forefathers,  let  sons  given  and  the  rest  associate  the  de- 
ceased. In  order^their  sons  with  two  forefathers,  their  grandson  with  (S.imam)  one,  (should  do) 
the  same.  The  fourth  degree  is  excluded.  This  relation  (of  Sapindas)  extends  to  three  degrees." 
There  is  nopa;ticular  offering  for  the  forefathers  on  ordinary  occasions;  but  on  the  anniversary 
of  the  death,  the  obsequies  should  be  performed  with  due  form  for  a  single  ancestor.  TheparvU' 
na  or  double  right  of  a  given  son  should  be  performed  for  both  his  natural  and  adopting  fathers. 
The  son«  grandson^  and  great  grandson  will  perform  the  rites  for  the  father,  grandfather,  and 
great  grandfather.  The  fourth  in  descent  his  (adopted  sonV;  great  grandson  is  excluded.  A 
given  son  must  not  confine  himself  to  the  ceremony  for  his  adopting  father  but  must  perform  that  1 

also  of  his  natural  father.  The  obsequies  of  the  forefathers  generally  should  be  celebrated  in 
ordinary  occasions  and  in  the  Amatasya,  (full  moon.)  The  following  is  the  comment  on  the 
doctrine  o^  Derala  treating  of  the  twelve  descriptions  of  sons,  made  by  Jimutavahana  in  the 
Dayahhaga: — "These  twelve  sons  have  been  propounded  for  the  purpose  of  offspring.  A- 
mon;;  thfse,  the  first  six  are  heirs  of  kinsmen.  The  true  legitimate  sou  and  the  rest,  to  tho 
number  of  six,  are  not  only  heirs  of  their  father  but  also  heirs  of  kinsmen  ;  that  is,  of  Sapiw 
das  and  other  relations.         The  others  are  successors  of  their  (adopting)  father  but  not  heirs  of  \  '  ^'- 

collateral  relations  (Sapindasy  Sfc.)         A  given  son  is.  competent  to  take  the  heritage  and  to  of«     ^'' 
fer  the  funeral  cake  to  his  three  ancestors."  Maiu: — ''  Of  the  twelve  sons  of  men,  whom  Menu, 
sprung  from  the  self-existent,   has  named,   six  are  kinsmen  and  heirs  ;  six  not  heirs,  except  to  < 

their  own  father  but  kinsmen."       All  descriptions  of  sons  are  entitled  to  inherit  from  their  res*  *^  vf^ 

pective  fathers.      '' Sons  are  sole  heirs  to  the  deceased."      JIf enu  rejoins;  '' To  three   ances«       /  ^J 

tors  must  water  be  given  at  their  obsequies  ;  (for  three,  the  father,  his  father,  and  the  paternal 
grandfather,)  is  the  funeral  cake  ordained."  CuLuca  Bhuita  comments  on  this  doctrine  to  the 
effect  that  the  succedaneous  grandsons  derive  the  right  to  the  estate  of  the  adopting  father's 
father,  &c.  who  dies  leaving  no  male  issue.  The  property  of  a  person  goes  to  his  nearest  So'^ 
pin4a,  male  or  female,  on  failure  of  such  relative,  a  given  son  is  entitled  to  inherit  from  his  a- 
dopting  father's  kinsmen,  this  is  the  explanation  of  the  passage  of  Menu  laid  dovtn  in  the.ift« 
tacshara.  The  doctrine  of  Menu  declared  in  the  Bhugavunta-Bkaskara  and  Vyavahara-mayU'' 
cka  ;  "  A  given  son  must  never  claim  the  family  and  estate  of  his  natural  father  :  the  fune^ 
ral  cake  follows  the  family  and  estate,  but  of  him,  who  has  given  away  his  son,  the  fune#  '\ 
ral  oblation  is  extinct"       By  virtue  of  the  extinction   of  the  funeral  oblation  the  family  and  ■ 

estate  of  his  natural  father  ceases,  the  same  rule  holds  good  with  respect  to  his  brothers  and  ' 

uncles,  &c.  So  also  the  son  of  a  given  son  in  peiforming  his  father's  Sapinda-kurana,  Parvom 
na,  Sfc*  should  associate  his  father's  adopting  father,  and  the  same  rule  applies  to  his  8on# 
The  saa.e  practice  wiil  be  followed  by  a  son  received  according  to  the  Dwyamushyayana  form 


6f  adoption.  Catyayana  says,  **  To  three  ancestors  must  the  Mineral  cake  be  offered."  On  failure 
of  the  son,  tbe  son  givefl  inherits  from  his  adopting  father's  kinsmen.  He  is  entitled  to  a  fourth 
part  of  the  estate  where  a  son  of  the  body  exists^  The  son  of  an  appointed  daughter,  the  son 
of  the  wife,  a  son  given,  and  the  rest«  are  of  two  descriptions ;  the  absolutely  adopted  son  and 
Dwy  imushnyana  or  the  son  of  two  fathers.  Upon  which    Vridha  Yajnyawalcya  and  Devala 

say;  The  Dwyamushayana  sons  should  offer  the  funeral  cake  and  water  to  two  separately* 
To  two  they  should  offer  six  Pindas.  By  such  practice  they  act  virtuously.  To  two,  the 
meaning  is  to  two  sets  of  fatheis.  TIio  will  of  the  person  adopting  is.  essential  to  adoption.  For 
this  reason  the  right  of  succession  and  filiation  are  both  established.  The  text  of  Catyayana: 
•*  Whatever  a  woman  does  by  tbe  order  of  her  father,  or  her  husbund,  or  her  son,  is  commeml- 
^ble  if  done  by  their  desire.  Whatever  she  may  be  directed  to  perform,  she  should  perform 

without  loss  of  time."      As  the  widow  Huripriyi  adopted  a  son  {Ramcrishua)  with   the  con- 
.  sent  of  her  husband  and  father-in-law,  that  son  is  entitled  to  take  the  heritage  of  both  his  (adopt- 
^       ing  father  Ramtonoo,  and  adopting  father's  father  Ramhury,  and  to  offer  the  funeral  cake  to  hia 
'^  three  anpe^tors. 


j^"' 
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No.  XIX.    ZILLAH  El  AW  AH. 

ANSWER. 

Should  Huripriya  with  the  consent  of  her  husband  and  father-in-law  adopt  a  son,  he  irtff 
micceed  to  the  entire  property  according  to  the  doctrines  of  Menu  and  Ymjnyawalcya ;  **  Of  the  man, 
to  whom  a  son  has  been  given,  adorned  with  every  virtue,  that  son  sliall  take  the  heritage 
though  brought  from  a  different  family."  *'0u  failure  of  the  first  among  these,  the  next  in  or- 
der," &c.  Should  it  be  objected  that  Huripriya  lirrself  is  entitled  to  inherit  the  estates  of  both 
her  husband  and  father-in-law,  and  therefore  that  the  son  (Ramcrishna)  adopted  by  her  cannot 
be  entitled  to  succeed;  or  should  it  be  objected  thatthe  widow  lierself  has  no  ri^^ht  and  a,  fortiori 
her  adopted  son  has  none,  from  the  fuUouing  texts  of  Nareda  and  Menu;  ^'  Among  brothers, 
if  any  one  die  without  issue,  or  enter  into  a  re1igif)us  order  let  the  rest  of  the  brethren  divide 
his  wealth,  except  the  wife's  separate  property.  L^t  them  ailow  a  maintenance  to  his  women 
I  for  life,  provided  these  preserve  unsullied  the  bed  of  their  lord  ;  but  if  they  behave  otherwise^ 
the  brethren  may  resume  that  allowance."  '<  Of  him  who  leaves  no  son,  the  father  shall  take 
the  inheritance,  or  the  brothers."  The  following  texts  are  adduced  in  reply  ;  **  Let  the  wife 
of  a  deceased  man.  who  left  no  male  issue,  take  his  share,  notwithstanding  kinsmen,  a  father, 
a  mother,  or  uterine  brother  be  present ;"  ihis  is  the  doctiiue  of  Yajnyaxcalcya.  **  The  widow  of  a 
childless  man,  keeping  unsullied  her  husband^s  bed,  and  persevering  in  religious  observances) 
■hall  preseut  his  funeral  oblation  and  obtain  (bis)  entire  share  ;"  this  is  ordained  by  ilfenu  and 
others,  and  by  these  texts  Huripriya  is  dcciared  competent  to  succeed  to  the  wealth  of  her  husband. 
The  texts  reciting  the  opposite  doctrine  refer  to  a  case  of  undivided  property  between  a  bro- 
4her  and  widow  but  not  to  that  of  a  divideil  estate.  Should  it  be  asserted  that  a  widow  has  a 
right  to  succeed  io  the  personal  but  not  to  the  real  estate  by  reason  of  the  folio v?iiig  texts ;  ''  Let 
the  wife  on  her  husband's  death  take  Hu  /M^rsona/ property  but  no/  his  rea/ estate.  Even 
though  she  live  retired,  a  woman  is  not  entitled  to  take  real  property."  The  following  texts  are 
adduced  in  reply  ;  '*  Dying  before  her  husband,  a  virtuous  wife  partakes  of  his  consecrated^lSre  : 
Qi,  if  he^  husband  die  (before  her,  she  shares;  his  wealtfi  .'.this  is  a  primeval  law.  Having  taken 
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A  i^  V  e  ^D I  x/  ^xxiu 

fds  wun>eabk  and  immavedbk  property,  the  precious  and  the  base  metals,  the  grains^  the  liquids; 
and  the  clothes,  let  her  duly  6ffer  his  monthly,  half  yearly,  and  other  funeral  repasts."  By  this 
text  of  Prajapati,  the  right  of  a  widow  to  the  immoteabie  property  Is  ckarly  established.  The 
texts  reciting  the  opposite  doctrine  refer  to  the  case  of  a  polluted  widow  who  is  incompetent  to 
{nh«*rit  the  real  property.  Bamcrishna,  through  his  adopting  mother  Buripriya,  succeeds  to  tho 
iestate  of  Eamtonoo.  It  should  not  be  alleged  that  he  has  a  right  to  the  estate  acquired  by 

Ramtcnoo  only,  but  not  to  that  of  Ramhury.  A  son  derives  the  right  to  his  father's  acquisiti- 
onS|  and  by  that  son  a  grandson  acquires  the  right  to  them.  Yajnyawalcya  says,  ^'  The  owner* 
ship  of  father  and  son  is  the  same  in  land  which  was  acquired  by  his  father,  or  In  a  corrody,  or 
Im  chattels."  Should  Ramtonoo  have  been  entitled  to  succeed  to  the  wealth  of  his  father^ 
through  him  Ramcrishna\he  adopted  son  of  Huripriya  will  succeed  to  the  estate  also.  If  T^aiii* 
t(moo  should  have  been  excluded  from  the  inheritance  of  his  father  on  account  of  some  faulty 
in  this  case  Ramcriskna  is  not  entitled  to  inherit  from  Ramhury.  Opinions  should  be  deliver* 
ed  according  to  the  respective  usages  of  (iifferent  countries.  *^A  person  must  follow  the  usag# 
pi  the  country  in  which  he  resides,  and  the  law  established  for  bis  family,  provided  he  be  ia*. 
dependant,'' 
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tio.  XX.  MOORSHEDABAD  PROVINCIAL  COUflT 

ANSWER. 

In  the  (Kali)  present  age  from  the  absence  o((SmgiHm)  good  qualities,  the  adopted  spn  M 
fnly  entitled  to  inherit  from  his  adopting  father  but  not  from  the  grandfather  ;  in  other  word» 
'  fUtmcrithna  hfiving  .bten  adopted  iu  tlie  present  age  is  (Neergoon)  void  of  good  qualltlejs  ;  la 
ihis  case  be  shall  only  tahe  tht  heritage  of  his  father  but  not  of  the  grondfaiher.  There  is  no 

|)articu1ar  doctrine  \vhicb  declares  his  righi  of  succession  by  reason  of  his  having  been  adopt- 
ed  with  the  sanction  of  the  grandfather.  '  The  doctrines  of  Nareda  and  Detala  are  thus  laid 
,llown  in  ih^  Tiifada^elmtamaiiif 

AUTHORITIES. 

Nareda ;— "  A  son  begotten  by  a  man  himself  in  lawful  wedlock,  a  son  begotten  on  his  wife 
^y  a  kinsman,  the  son  of  an  appointed  daughter,  the  son  of  an  unmarried  giri,  the  son  of  apreg- 
Viaut  bride,  and  a  son  of  concealecf  birth,  a  sou  by  a  twice-married  woman,  a  son  rejected,  a 
•on  given  by  his  natural  parents,  a  son  bought,'  a  son  made  by  adoption,  and  a  son  self-given 
ere  declared  to  be  twelve  sons  :  among  these  six  are  heirs  to  kinsmen,  six  not  heirs  but  kins* 
fnen.'* 

Devala : — **  Th^e  %y4yp  pons  haye  been  propounded  fur  tbiS  purpose  pf  oflFspring  being  son* 
begotten  by  a  man  himself  or  procreated  by  another  man  or  received  (for  adoption)  or  volunta- 
rily given  among  these,  the  first  six  are  h^irs  of  kinsmen  and  other  six  inherit  only  from  the  fa« 

The  {iojcjtrine  of  Menu  Is  cited  by  VaehuqHiti  Misra  io  the  Vipddachintamqnij  whjch  doctrine 
indicates  tha^  a  givm  son  is  one  of  the  first  six  According  to  this  enumeration,  a  given  pon 
may  inherit  from  his  father's  collateral  kinsmen  (Sapindas)  but  his  succession  should  be  limited 
io  Ijie  case  of  his  being  endued  with  good  qualitits  |Ui.U  not  otber.wi0ie ;  ^  interpretatioii  i^ 


/^ 
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Kxxif  A  IMPEND  is; 

not  clearly  expressed  in  the  Vivada^vUamani,  but  in  the  Mitaahara  there  is  the  followioi 

Although  Menu  having  premised  two  sets  of  six  sods,  declares  the  first  six  to  be  heirs  anj 
kinsmen  and  the  last  to  be  not  heirs  ;  the  true  legitimate  issue  the  son  of  a  wife,  a  son  given^ 
and  one  made  by  adoption,  a  son  of  concealed  origin,  and  one  rejected  (by  his  parents,  are  the 
six  heirs  and  kinsmen.  The  son  of  an  unmarried  woman^  the  sou  of  a  pregnant  bride,  a  son 
bought,  a  son  by  a  twice-married  woman,  a  sod  self-given,  and  a  son  by  a  Sudra  woman,  are  six 
not  heirs  but  kinsmen.  Thai  must  be  expounded  as  signifying,  that  the  first  six  may  take  the 

heritage  of  their  father's  collateral  kinsmeu  (Sapindas  and  Samanodacas)  if  there  be  no  nearer 
beir ;  but  not  so  the  last  six,  ^'  yet*'  the  variation  which  occurs  in  the  institutes  of  Vamhiha  and 
ihe  rest,  respecting  the  enumeration  must  be  understood  as  founded  od  the  difference  of  good 
and  bad  qualities ;  in  consequence  of  which  Uie  author  of  the  Dhurmarutneeya  DayMkaga  di<l 
not  cite  the  passage  of  Menu  in  his  work  but  used  the  doctrines  of  Devala,  &c.  by  reason  of  ihar 
fkbsence  of  good  qualities  in  the  present  age* 


No.  XXI.    ZILLAH  BEERBHOOM. 

ANSWER. 


t* 


Jtamtenoo  dying,  and  leaving  no  heirs  of  his  body,  and  Ramkury  his  father  shortly  after  likei^ 
wise  dyiog  childless,  the  son  adopted  conformably  to  the  Shasiras  by  Eamtonooj  succeeds  to  ail 
dkepr&perty  both  real  and  personal  (whether  derived  by  descent  or  otherwise  acquired,  btth  of 
Jkis  adopting  father  andafhii  grandfather  since  by  adoption  the  filiation  of  the  son  is  created 
complete  in  every  respect*  Thi)>  is  the  doctrine  of  the  Dayahhaga,  Dattaka  Iharpana^  and  other 
Authorities  current  in  Bengal. 

AUTHORITIES. 

The  doctrine  of  the  Calica-purana  is  thus  laid  d«wn  in  the  Shdiaka  Awrpana :  **  He,  O  Lortf 
of  the  earth ;  on  whom  the  ceremonies  should  be  performed  under   the  family  uame  of  his  ftt» 
^^  ther,  is  not  deemed  a  son  uotil  the  ceremony  of  tonsnre  have  been  completed ;  he  becomes  the 

eon  of  another,  under  whose  family  name  it  is  performed." 

They  take  the  whole  estate  of  a  father,  who  has  no  legitimate  issue  by  himself  begotten,^ 
bnt,  if  there  be  a  true  son,  such  of  them,  as  are  of  the  saipe  tribe  with  the  father,  take  a  (ittfd 
'|>art^  this  doctrine  is  declared  in  the  Dayabhaga. 


No.  XXII.    2ILLAH  DINAGEPORE. 

ANSWER. 

Hamtonoo  (a  Hindoo)  in  his  last  illness,  and  a  few  days  before  his  death,  desires  his  wffief  f(y 

*ldopt  a  son ;   Ramtoiioo  dies  Teavitfig  hts  father  (RaMkury)  him  stfrvtving.        RtiMury  (Ram^ 

loftoo's  father)  lives  abtoat  three  years  ttfter  his  son  (Rmmtondo)  and  th^  dies  feavirtg  neither 

widow  nor  ctuld.  A  short  time  after  the  dearth  of  Ramtondby  RiMiury  hears  of  his  (Rkmtonoo^t) 

^haviBg  l«ft  directtens  with  hie  {Rmmmm'^)  wife  to  idof^  ft^lM  ehd  Vt  ipproves  of  1bo*b  d^ 


fections*  Children  of  the  brother  of  Ramhury  were  brought  to  Ramhury  in  order  that  he  might 
chuse  one  for  adoption.  •  He  selected  one  of  the  children  to  be  adopted  by  Huripriya  (Ramm 
lonooV  widow)  but  its  adoption  was  prevented  by  the  death  of  its  father  {Ramhury^a  brother.) 
Ramhury  spoke  of  his  intention  of  getting  Hurtprfj^a  (the  widow  o(  Ramtotioo)  to  adopt  this 
child^  and  he  (  Ramhury )  Viher  that  disappointment  spoke  of  his  having  trusted  to  Jlfi/iprt^fa 
{Rahi4moo'M  widow)  to  select  a  proper  person  for  adoption.  Buripriya,  after  the  death  of  Ram* 
iaaryi  does  select  a  proper  person.  In  this  case  that  son  ha$  a  right  to  the  property  real  and 
personal  left  hy  both  the  father  Ramtanoo  and  grandfather  Ramhury,  because  Mniu  and  oth  era 
imve  said,  **  On  failure  of  the  son,  the  grandsons  have  the  right  of  succession/'  So  in  default 
Mff  a  Intimate  son  the  adapted  son  derives  a  right  of  inheritauce. 


^    . .  • , 


No.  XXllt     MOORSHEDABAD  CITY, 

ANSWER, 

According  to  law,  Ramcrithna  succeeds  fo  the  estate  of  Hamtonoo  his  adopting  father,  and 
ttlso  to  that  of  Ramhiiry  his  adopting  fat her^s  father,  who  died  leaving  no  children  ;  because 
ftamcrishna  is  entitled  to  present  the  fiinenral  cake  to  his  grandfather^  Sec.  The  grandfather 
]^ve  permission  to  Hnripriya  to  adopt  a  son,  conisequenUy  the  son  so  adopted  shall  inherit 
from  him ;  this  opinion  is  agreeable  to  the  doctrine  of  Menu  who  holds  the  first  rank  among  le- 
gislators. Menu  having  premis^ed  two  ffets  of  six  sons,  declares  the  given  son  is  one  of  the  first 
six  who  are  both  heirs  and  kinsmen,  but  it  appears  from  the  doctrine  of  Devala  laid  down  in 
the  iJayabhaga  that  in  the  enumeration  of  the  twelve  sons,  he  having  taken  the  given  son  from 
the  first  six  who  are  heirs  of  kinsmen,  that  is  to  say  of  the  collateral  relations,  &c.  places  him  a- 
tnong  the  number  of  the  last  six>  Who  inherit  only  from  the  father  but  net  from  collateral  relati- 
ons, &c  As  this  doctrine  contradicts  the  authority  of  Menu,  therefore  it  is  a  settled  rule  that 
the  given  son  shall  not  be  debarred  from  tfaB  inberitanoe  of  his  grandfather,  who  left  no  legiti- 
mate issue  by  himself  begotten, 

AtJTHOlilTIfiS, 

ifyritti — "  t)f  the  twelve  sons  of  men,  whom  Menu  sprung  from  the  self-existent,  has  nam* 
ed,  six  are  kinsmen  and  heirs  ;  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son 
begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  Liis  wife  begotten  in  the  manner  before 
Mentioned,  a  son  given  to  bim^  a  son  made  ur  adopted,  a  son  of  concealed  birth  ur  whose  pa- 
rents cannot  be  known,  and  a  son  rejected  by  his  nataral  parents,  are  the  six  kinsmen  and  faehra. 
The  son  of  a  young  woman  unmarried^  tlie  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a 
twice-married  woman,  a  son  self^giveu^  and  a  son  by  a  Sudra,  are  the  six  kinsmen^  but  not  heirs 
lo  collaterals." 

Vrihaspati : — Menu  holds  the  first  rank  among  legislators,  because  he  has  rapress^d  ha  his 
code  the  whole  sense  of  the  Veda;  uo  code  in  approved,  wfaicfa  totitradiets  tbe  sen^  of  any  lavr 
promulgated  by  Menu^ 
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ANSWEIl, 

A  woman  having  by  her  husband*s  desire,  and  with  the  consent  of  her  father-in-law,  adopt<« 
ed  a  son,  such  son  succeeds  to  cU  the  property  real  and  personal  of  hi$  adopting  faiker  and  oA 
ip  of  his  adopting  father's  father,  should  the  latter  have  so  lineal  male  descendant  This  doci* 
trine  is  agreeable  to  law.  Authorities  laid  down  in  the  Dayabhaga.  So  Devala^  after  having 
described  the  twelve  sons,  expressly  declares,  ** These  twelve  sons  have  been  propounded  fo| 
Ihe  purpose  of  offspring ;  being  sons  begotten  by  a  man  himself,  or  procreated  by  another  man, 
or  received  (for  adoption  or  voluntarily  given.  Amon^  tliesie  the  first  six  are  heirs  of  kins<« 

men,  and  the  other  six  inherit  only  from  the  father.  Tae  truQ  legitimate  son  and  the  rest,  to 
the  number  of  six,  are  not  only  heirs  of  their  father,  but  also  iiAir«  of  kiHSBien  ;  that  is,  of  Sa* 
pimdas  and  other  relations ;  the  others  are  suqcessors  of  their  adopting  father,  but  not  heir9 
of  collateral  relations  (Sapindas,  ^c.)  They  take  the  whole  estate  of  a  father,  who  has  no  legi- 

•  •  • 

timate  issue  by  himself  begotten."  Menu : — '<  The  son  begotten  by  a  m^n  himself  i^  lawful 
wedlock,  the  son  of  his  wife  begotten  in  the  manner  before  mentioned,  a  son  given  to  him,  a 
son  made  or  adopted,  a  son  of  concealed  birth,  or  whose  real  father  cannot  be  known,  and  ^ 
son  rejected  by  his  natural  parents,  are  tlie  six  kinsmen  and  heirs.  The  son  of  a  young  woj 
nan  unmarried,  the  son  of  a  pregnant  bride,  a  sou  bought,  a  son  by  a  twice- married  womu. 
E  son  self-given,  and  a  son  by  a  Sudra,  are  the  six  kinsmen  but  not  heirs  to  coUa(en^'' 
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ANSWER^ 

The  consent  of  the  husband  is  indixpensibk  to  the  validity  of  the  adoption,  but  that  of  tUf 
&ther-in-law  is  superfluous.  Ramtofoo  dies,  leaving  directions  with  his  wife  to  adopt  a  son, 
and  his  father  Ramhury  gives  his  sanction  to  the  adoption  and  then  dies ;  consequently  thel 
mdoption  of  Ramcrishna  is  valid,  but  the  adoption  confers  on  Ramcriskna  no  fitle  to  t^e  pro* 
perty  of  his  kinsmen,  that  is  of  (Sapindas)  collateral  relations.  }q  this  case  according  to  thf 
^  doctrine  of  JinnUa-vahana  (the  author  of  the  Dayabhaga  ^  Ramcrishna  cannot  succeed  to  the  estate 
of  Ramhwy  but  is  entitled  to  that  of  Ramtonoo  alone.  The  authorities  for  this  are  the  doctrinc| 
y'  of  Vasishtha  and  Devala  as  quoted  in  the  Oodvahatuiwa  and  Hayqbhaj^a. 

AUTHORITIES, 

*'  A  son  formed  of  seminal  fluids  and  of  blood,  proceeds  from  his  father  and  mother  as  «« 

effect  from  its  <^auae,  both  parents  have  power  for  just  reasons  to  give,  to  sell,  or  to  desert 

Urn ;  but  let  no  man  give  or  accept  an  only  sbn^  since  he  must  remain  to  raise  up  a  progeny 

ty  for  the  obsequies  of  ancestors*       Nor  let  a  woman  give  or  accept  a  son,  unless  with  the  aitenl 

yl  of  her  Lord.     He,  who  means  to  adopt  a  son,  must  assemble  his  kinsmen,   give  bumble  notice 

to  the  king ;  and  then,  hating  mi^le  an  oblation  Uf  fire,  with  words  from  the  Veda,  in  Mie  mid^l 
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of  his  dwelling  house/'*(&c.  The  Vf\(e  has  unquestionably  power  to  give  or  receive  on  gift  a  son 
with  periuission  from  her  husband.  ^ 

**  In  a  partition  among  sons  of  the  wife  and  the  rest  with  a  true  legitimate  son,  such  of  thero« 
as  are  of  the  same  class  with  the  adopting  fathei'  and  superior  by  tribe  to  the  true  son,  whether 
they  be  the  sons  of  an  appointed  daughter,  or  issue  of  the  wife,  or  offspring  of  an  unmarried 
damsel,  or  secretly  produced,  or  abandoned  ^by  the  natural  parens,)  or  received  with  a  bride^ 
or  born  of  a  twice-married  woman,  or  given,  or  self -given,  or  made  or  bought ;  shall  be  entit- 
led to  the  third  part  of  the  share  of  a  true  son.'^  So  Detala,  after  having  described  the  twelve 
sons,  expressly  declares,  '*  These  twelve  sona  have  been  propounded  for  the  purpose  of  off- 
vpring;  being  sons  begotten  by  a  man  himself  or  procreated  by  another  man,  or  received  (for 
adoption ;  or  voluntarily  given.  Among  these,  the  first  six  are  heirs  of  kinsmen,  and  the  other 
six  inherit  only  from  the  father.  The  true  legitimate  son  and  the  rest,  to  the  number  of  six,  are 
j^%  only  heirs  of  their  father^  but  also  heirs  of  kinsmen,  that  is,  of  Sapindas  and  other  relations^ 
The  others  are  successors  of  their  adopting  father,  but  not  heirs  of  collateral  relations  (^iSaptWai,' 
&c.)  The  authors  of  the  Vivada-rutnacara,  Mitactharap  and  Vivada-chintamani  reconciled  the 
difference  between  Devala,  Menu  and  others,  by  referring  to  the  distinction  of  an  adopted  son's 
being  endued  with  good  qualities  or  being  of  an  evil  disposition  ;  but  none  of  the  books  above 
quoted  explain  wherein  this  virtuous  disposition  consists,  except  the  Vivadambhunganiabu,in  whicli' 
it  is  declared  to  be  constituted  by  liberality^  reading  the  Vedasy  and  a  strict  obseiTance  of  rc-li« 
gious  duties.  Following  the  doctrine  of  the  Vivada'rtUnacara,  should  Ramkrishna  be  endued  with 
the  qualities  above  described,  he  is  entitled  to  succeed  to  the  estates  of  Ramtonoo  and  also  of  Ram^ 
hury.  This  opinion  is  supported  by  the  doctrines  of  Menu  and  Baudhayana  laid  down  in  the 
yivada-rutnacara  and  other  works. 

*  "  Of  the  twelve  sons  of  men,  whom  Menu  sprung  from  the  self-existent,  has  named,  six  are 
kinsmen  and  heirs,  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son  begotten  bj 
f.  man  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before  mentioned* 
a  sou  gjiven  to  hioi,  a  son  made  or  adopted,  a  son  of  concealed  birth,  or  whose  real  father  can« 
opt  be  known,  and  a  son  rejected  by  his'  natural  parents,  are  the  six  kinsmen  and  heirs.  The 
son  of  a  youtig  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice- 
qiarried  wom^n,  a  son  self-given,  and  a  son  by  a  Sudra,  are  the  six  kinsmen,  but  not  heirs  to 
coliaterals.  Participation  of  wealth  belongs  to  the  son  begotten  by  a  man  himself  in  law^ 
f;d  wedlock,  the  son  of  his  appointed  daughter,  the  son  begotten  on  his  wife  by  a  kinsman  le« 
gaily  appointed,  a  son  given,  a  son  made  by  adoption,  a  fon  of  concealed  birth,  and  a  son  re« 
j^cted  by  his  natural  parents.  Consanguinity,  denoted  by  a  common  family  appellation,  be* 
longs  to  the  son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice- 
fnarried  woinan,  a  ^on  s^lf-giveu,  and  a  son  of  a  prtW  by  a  <SWra.'* 

The  doctrine  of  some  sages,  that  a  given  son,  is  an  heir  to  kinsmen,  must  be  considered 
^ith  reference  to  the  distinction  of  his  qualities,  good  and  bad,  since  the  excellence  which  is 
constituted  by  charitable  gifts,  or  fondness  for  reading  the  Vedas  and  tlie  observance  of  religi^ 
(MIS  duties,  is  the  cause  of  liberation  from  the  bonds  of  sin. 

^here  the  discrepancy  exists  between  the  J)ayabhaga  on  the  one  side,  and  the  Vivada-rui" ' 
nocara,  &c.   on  the  other,  it  is  proper  to  admit  the  doctrine  of  the  Dayabhaga  throughout  the 
frpvi^ce  o/  Bengal^  but  not  pf  the  VivadornUnaoara  and  of  the  other  treatises,  ^ 
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A  persoD  named  Samionoo  dies,  having  eipretaed  his  consent  to  his  wife  to  «dopf  a  son^ 
^Lis  widow,  Huripriya,  with  the  sanction  of  her  father-i»-rlaw  i?amAiif|f,  adopts  a  son  C^ftommsAN 
na,)  who  is  endued  with  good  qualities  and  of  her  own  class.  As  the  filiation  of  the  son  so  a-« 
dnpted  is  established  by  the  consent  of  Ramtam^t  so  by  the  sanction  of  Ramhwy  be  becomes 
his  grandson  and  is  competent  to  perform  the  Parwu^  or  dauhle  rite.  Rameritkma  mi/l  succeed 
to  ike  property  both  of  RanUonoo  and  Ramkury. 

This  opinion  is  conformable  to  the  doctrine  contained* in  (be  VivadO'TUtnacara,  Memi,  Dwm* 
yeela-nimaya  PerMishtka,  Dattaka^ckandrika,  Datl^km  MUuauay  Mitaahara,  Viramitrodaytfp 
apd  other  books, 

AUTHORITIES. 

Menu: — **  Of  the  twelve  sons  of  ssea,  whom  Menu,  sprung  from  the  self-existent,  faasname^ 
i|ix  are  kinsmen  and  heirs  ;  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son^  bO' 
gotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  bis  wife  begotten  in  the  manner  before 
mentioned,  a  son  given  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose  real 
fatlier  cannot  be  known,  and  a  son  rejected  by  his  natural  parents,  arethe  six  kinsmen  and  heirs. 
The  son  of  a  young  woman  unmarried,  the  eon  of  a  pregnant  bride,  a  son  bought,  a  son  by  a 
twice-married  woman,  a  sou  self-given,  and  a  son  by  a  Sudra,  are  the  six  kinsmen,  but  not  heir» 
tp  collaterals." 

.  On  this  Culluea  Bhuttu  thus  comments  in  his  work  entitled  Mmnmartka  Mooetanake:  **Menv, 
sprung  from  the  self-existent  Brahma,  and  first  of  the  fourteen  Menue,  among  these  twelve  sonsT 
of  men,  whom  he  has  named,  the  first  six  are  pronounced  kinsmen  and  heirs  to  collaterals,  the 
result  is,  that,  as  kinsmen,  they  offer  the  funeral  cake  and  water  to  Sapmdas  and  Samanodacae, 
and  as  heirs,  they  succeed  to  the  heritage  of  their  collateral  relations,  on  failure  of  male  issue, 
^$  well  as  to  the  estato  of  their  own  father.  The  last  six  may  not  take  the  heritage  of  any  ex- 
cept of  their  own  father  ;  but  they  participate  in  his  wealth  and  o0er  the  fnneral  cake  and  wa- 
t^r,  &c.  In  the  enumeration  of  the  son  of  the  body  and  the  rest,  six  are«heirs  to  kinsmen ;  the 
son  of  a  young  woman  unmarried  and  the  rest  are  not  heirs  but  kinsmen." 

.    Mitacihara  : — ''ill  though  Menu  having  premised  two  sete  of  six  sons,  declares  the  first  sis 
to  be  heirs  and  kinsmen  ;   and  the  last  six  to  be  not  heirs  hut  kinsmen,   yet  the  first  six  may 
take  the  heritage  of  their  father's  collateral   kinsmen  (Sipindas  and  Samanodaeas)  if  there  be 

■ 

no  nearer  heir ;  but  not  so  the  last  six,  however,  consanguinity  and  the  performance  of  thednty 
of  offering  oblations  of  water  and  so  forth,  on  account  of  relationship  near  or  remote,  belong  to 
both  aUke.  The  word  '*  (Dayada)  heir*'  has  reference  to  the  right  of  heirs  on  failut^  of  sons^ 
The  variation  which  occurs  in  the  institutes  of  Vmnektha  and  the  rest,  respecting  the  Snumerati* 
on  of  the  sete,  must  be  understood  as  founded  on  the  difference  of  good  and  bad  qualiUes**^ 
Viramitrodaya, 

The  doctrine  of  Baudhayana  laid  down  in  the  FsMds-niliiaeani,  4v.--«-'' p8rtieips:lioii  of 
wealth,  belongs  to  ihe  son  begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  his  appoint* 
•d  daughteri  the  son  begotten  on  his  wife  by  a  kinsnum  legally  appointed|  a  son  giren,  a  soil 
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toftcle  by  adoption,  a  son  of  concealed  birtb,  and  a  son  rejected  by  his  natural  parents.  Coo« 
ianguioity,  denoted  by  a  common  family  appellation,  belongs  tp  the  son  of  an  unmarried  girl, 
Ihe  son  of  a  pregnant -bride,  a  son  bought,  a  son  by  a  twice-married  woman,  a  son  self-giren^ 
and  a  son  of  a  priest  by  a  SudraJ' 

Vivada-ruinacara : — *'  llie  doctrine  of  one  holy  saint,  t1|tt  the  son  given,  is  an  heir,  to  kins-    J^ 
tnen, — and  that   of  iMiother,  that    he  is  not  such  heir,  are  to  be  reconciled  by  referring  to  the  . 
distinction  of  his  being  endued  with  good  qualities  tr  otherwise;  by  some  it  is  held  that  aUhough 
he  be  ef  the  same  family  yet  he  can  nerer  succeed  to  his  kinsmen ;  but  Lucsheedhur  declares, 
them  to  be  heirs  of  kinsmen."  ^ 

Viramitrodaya :  -*"  The  difference  which  is  observable  in  the  doctrine  of  Harita,  respecting  ^ 

the  son  given,  the  son  made,  and  the  son  rejected  by  his  natural  parents  as  heirs  of  kinsmen,' 
must  be  reconciled  with  reference  to  the  distinction  of  their  being  of  equal  class  or  otherwise 
smd  endued  witli  qualities  good  and  bad.*' 

**  In  the  same  manner,  the  doctrine  of  one  holy  saint,  that  the  son  given,  is  an  heir  to  kins«  <.^^ 
«ien, — and  that  of  another,  that  he  is  not  such  heir, — are  to  be  reconciled  by  referring  to  the 
distinction  of  his  being  endued  with  good  qualities  or  otherwise.  Some  contend  that  he  is  heir 
to  kinsmen,  as  well  as,  to  the  father,  from  the  use  of  the  words  "Aetrs/oAtiumen ;"  and  on  ac- 
count of  the  particle  "  anbf^*  in  the  phrase,  **  of  the  father  only*'  (joccurring  in  the  passage  sab** 
joined)  others  contend  that  he  is  heir  to  the  father  only.  ''Of  these,  the  first  six  are  heirs  to 
kinsmen  :  the  other  sis  of  the  father  only."  But  the  variation,  from  the  son  given,  being  enu« 
merated  higher,  and  lower  in  the  order  of  inheritance,  by  different  sages  must  be  obviated  by 
the  distinction  as  to  his  qualities  good  and  bad.  '*  The  adopted  son  is  entitled  to  present^  the 
funeral  oblations  to  the  parents  of  his  adopting  father  and  so  fortb^  this  is  declared  in  the  Iht* 
taka-ehandrika  by  Devamda^bhatia!* 

Dattaka  Mimansa: — '*  Now  the  purpose  of  the  husband's  sanction,  is  that  the  filiation^  as 
ton  of  the  husband,  may  be  complete,  even  by  means  of  an  adoption  made  by  the  wife." 

There  is  a  particular  authority  for  the  performance  of  obsequies  to  be  made  by  a  gived  son     JnT^ 
^hile  a  true  legitimate  son  exists.       The  son  of  the  body,  a  son  of  an  appointed  daughter,  tha 
aon,  begotten  on  the  wife  by  a  kinsman  legally  appointed  and  the  son  given,  these  are  compe- 
tent to  perform  a  Parvana  or  double  rite ;  this  opinion  is  coiifor;nabIe  to  law.    Among  the  sons 
of  a  different  family  the  filiation  and  lineage  of  a  given  son  is  established. — In  the  celebratioa 
t>f  offerings  due  to  a  given  son  deceased,  the  funeral  oblations  will  be  made  to  his  three  anoes- 
tors,  his  adopting  father,  grandfatlier,  and  great  grandfather  ;   if  his  father  be  alive,  the  enume- 
ration of  three  ancestors  will  be  made  from  his  grandsire. — ^*  Funeral  cake  follows  the  family 
and  estate,  but  of  him  who  has  given  away  his  son,  the  funeral  oblation  is  extinct." — This  is 
*]aid  down  in  the  Dwayteia  puriMkiihta  by  Caskub  Misra, — ^The  son  grandson,  and  great  gfand- 
son,  are    entitled  to  perform  the  Purvani  or  double  rite. — ^The  son  of  the  body,  a  son  of  a  wifb^ 
a  son  of  an  appointed  daughter,  and  the  son  given,  are  entitled  to  perform  the  ceremony  alrea« 
dy  named,  but  not  the  son  made  and  the  rest        Their  filiation  is  however  established  to  their 
adopting  father  and  they  are  not  the  grandsons  of  their  adopting  father's  father,  who  is  not  their 
grandfather.    They  are  only  nominal  sons,  according  to  some  authorities.     It  should  not  be  ob- 
jected that  given  sons  are  incompetent  to  perform  the  Parvana  or  double  rite  by  reason  of  their 
vot  being  of  the  same  family  widi  the  adopting  father  as  the  son  of  the  body,  the  son  of  the  wife 
jmd  the  son  of  an  appointed  daogjhter  are.    '*A  given  son  must  never  claim  the  family  and  es*- 
gate  of  his  natarai  Mier.^    Vrontllus  and  odier  similar  teatoi  4be  faadly  and  almosttheHaeagf 
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.  of  the  given  son  is  declared  (o  be  changed ;  he  acquires  a  I'mcage  up  to  the  si^h  in  ascent  froif 
bis  adoptiug  father.  This  exposition  is  declared  by  Vaclicspati  misra  in  the  JDwayeeta  nirnayii^ 
FriAaspa/i  :—No  code  b  approved,  which  contradicts  th«  sense  of  any  law  promulgated  by 

« 

'  Under  the  circumstances  aboTe  stated  Ramcriihnr,  should  he  be  of  equal  dau  and  endued 
.  mth  good  qualities,   will  doubtless  succeed  to  the  ^aie$i  boih  of  his  aiiofting  father  RanUomo^ 
find  his  adopting  father's  father  RamJiufy. 

No.  XXVII.     ZILLAH  PURNEAH. 

ANSWER. 

While  Ramcrishna  lives,  he  is  competent  to  present  the  funeral  cake  to  the  anccstota  of  big 

adopting  father  and  when  he  dies,  he  partakes  of  the  oblations  offered  to  them  and  he  is  also 

entitled  to  perform  the  Parvana  or  double  rite.     By  reason  of  the  consent  of  Ramtonoo,  Ratm^ 

'  criskna  becomes  his  son,  and  (through  him)  grandson  oi  Ramhury,  and  succeeds  to  the   estates 

of  both  the  deceased  persons.         The  Dayabhaga,  DcyntuiwOy  &c.  are  received  in  the  school^ 

L^       of  law  in  Bengal,    The  Vivada'chintamanif  Sraddha'Chmtamani,  Vivada^rutiuicara,  ^c  in  tbos^ 

I  of  Miihila.      This  opinion  is  agreeable  to  that  of  several  commentators, 

AUTHORITIES, 

The  doctrine  of  Menu  cited  in  the  Dayahhagay  DayatutwOf  Vivada*ruinaearay  &c.''Totb]ief 
.  must  libations  of  water  be  made,  to  tliree  must  oblations  of  food  be  presented ;  the  fourth  in  do* 
Bcent  is  the  giver  of  those  offerings ;  but  the  fifth  has  no  concern  with  them."  And  '*  to  the  neari* 
.•«8t  kinsman  (Sapinda)  the  inheritance  next  belongs."       The  meaning  of  the  first  verse  is  8tat« 
^  in  the  Munwartha  moociavalee;  "  To  three,  that  is  the  father,  grandfather,  and  great  grandfar 
•thlll^ater  must  be  offered  and  to  the  same  three  must  oblations  of  food  be  made ;   the  fourth  in 
^•''^^^.^^  is  the  offerer  of  the  oblations  and  libations,  but  the  fifth  is  not  included,  therefore  subsi- 
'f/tUff-  grandsons  acquire  the  right  of  inheritance  to  the  estate  of  their  grandfathers,  who  die  leaving 
.••no  male  issue."  The  fifth  in  descent,  not  being  connected  even  by  a  single  oblation,  is  not  the  heir, 
•ao  long  as  a  person  connected  by  a  single  oblation,  whether  sprung  from  the  father's  or  mother's 
family,  exists  ;  this  explanation  is  given  in  the /><iya6Aa^a.  li  is  laid  down  in  the  Vivada-ruinMcaf 
ra  that,  <' if  (here  be  no  true  or  subsidiary  son  of  a  deceased  person,  his  nearest  kinsman  inherit^, 
•&p.''  The  texts  of  Baudhayana  quoted  in  tlie  Dayabhaga,  Duyatutwa^  &c.  <*  The  paternal  gxe^t 
.  grandfather  and  grandfalher,  the  father,  the  man  himself,  his  brothers  of  ihe  whole  blood,  his  sonp 
by  a  woman  of  the  same  tribe,  his  son's  son  and  his  great  grandson  :  all  these  partaking  of  undU 
^  Tided  oblations,  are  pronounced  Snpindas,  Those  who  share  divided  oblations  are  called  Saeu^^' 
yas.    Male  issue  of  the  body  being  left,  the  property  must  go  to  them.  On  failure  of  iSaptaiitu<^r 
nearer  kindred  Stuiulyas  or  remote  kinsmen  are  heirs."      The  following  passage  is  cited  by  R%- 
gkwnuHdana  Bhuttacharjya  in  the  Dayatutwa  and  also  in  the  Dayabhaga:'^  Since  the  fatlier  and 
.  certain  other  ancestors  partake  of  three  funeral  oblations  as  participating  in  the  offerings  at  ob~ 
•  seqnies;  aqd  since  the  son  and  other  descendants,  to  the  number  of  three,  present  oblations  to  the 
deceased  (or  to  be  shared  by  his  manes)  ;  and  he,  who,  while  living  presents  an  oblation  to  a{i 
.fmcestor,  partakes  when  deceased."  The  following  is  the  doctrine  of. the  sages  laid  down  in  tbp 
.^adtha-ckifUapmi  and  other  jboojts  of  law;  \*  ^  son  of  fuiy  d€9priptipi|  ipust  ba  anziou^y  || 
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dopted  by  one  who  has  none  :  for  the  sake  of  the  funeral  cake,  water^  and  solemn  rites ;  and 
for  the  celebrity  of  his  name."  The  following  text  of  Yajnyawakya  laid  down  in  the  Vivada'^ 
Mniamanij  &c.  ''  That  son,  whom  his  father  or  his  mother,  with  her  lMsband*8  assent,  gives  to 
another,  shall  be  considered  as  a  son  given.*'  The  doctrines  of  Mmm  declared  in  the  Vivadu'^ 
nUnacara,  Sfc.  "  He  is  called  a  given  son,  whom  his  father  or  mother  afiectionately  gives  as 
a  SOD,  being  alike,  and  in  a  jtime  of  distress,  confirming  the  gift  with  water.  A  son  given 
must  never  claim  the  family,  nnd  estate  of  bin  nalaral  father:  the  funeral  cake  follows  the 
family  and  estate^  but  of  tufli^irho  has  giveQ  aiim'nis  son,  the  funeral  oblation  is  extinct.''  '*  A 
psrspn  at  the  time  of  distress  may  give  Ugijdp  man  destitute  of  male  issue."  This  passage 
if  illustrated, ID .tb*.  Vivada-njiinacara  ;  '*  The  offering-  of  the  funeral  oblations  ceases.*'  This 
passage  is  illustrated  in  the  Virjmitrodaya.  It  is  declared  in  the  Oodwihatutwa ;  '' A  given. 
son  is  incompetent  to  inherit  from  his  natural  father  and  to  perform  his  obsequies,  but  he 
follows  the  family,  &c.  of  his  adopting  father."  The  relation  of  a  given  son  does  not  continue 
with  the  family  of  his  natural  father  and  he  never  partakes  of  a  share  of  his  estate.  A  givea 
■  son  is  neither  entitled  to  perform  the  obsequies  of  his  natural  father  nor  to  present  the  funerajl 
obUtiou  of  food  to  him,  but  he  is  competent  tp  offer  the  funeral  oblation  to  his  adopting  fi^ther 
and  to  obtain  the  heritage  and  lipe^ge  of  that  person.  This  is  tl^e  exposition  of  Shooddhivivacdf 
-It  should  not  be  objected  that  the  given   sons  are  incompetent  to    perform  the  Parvana  ot  -~  ' 

double  rile  by  reason  of  the!r  not  beins^  of  the  same  family  with  the  adopting  fathers  as  ihp 
;aoD  of  the  body,  the  son  of  the  wife,  and  the  son  of  an  appointed  daughter  a^e.  *'  A  given  soa 
must  never  claim  the  family  and  estate  of  his  natural  father."  From  this  and  other  similar 
;tsxts  the  family  spd  aJmo^t  the  lineage  pf  the  given  son  are  declared  to  be  changed.  Hp  ac« 
quires  a  lineage  up  to  the  sixth  in  ascent  from  his  adopting  father.  This  exposition  is  declar' 
ed  by  Vachespati  misra  in  the  Dwayeeta-nirnaya,  Tli«  commentators  say.  The  son  of  the  body, 
the  son  of  an  appointed  daughter,  the  son  begotten  on  the  wife  by  a  kinsman  legally  appointed,  \ 

and  the  soa  given,  these  four  are  competent  to  perform  a  Parvana  or  double  rite.    Among  the  \ 

sons  of  a  different  family  the  filiation  and  lineage  of  a  given  son  is  established.    In  the  celebra- 
tion of  offerings  due  to  a  given  son  deceased,  the*  funeral  oblations  will  be  made  to  his  three 
>mncestors,  his  adopting  father,  grandfather,  and  great  grandfather.      If  hi^  father  be  aliye  the 

*  enumeration  of  these  three  ancestors  will  be  made  from  his  grandsire*  ''The  funeral  cake  follows 
the  fauiily  and  estate,  but  of  him  who  has  given  away  his  son,  the  funeral  oblation   is  extinct/' 

■This  is  laid  down  in  the  Dwayeeta-purishiihta  by  Cask^b  misra.      Yy^^y^vjaicyg,  having  enume-* 
rated  the  twelve  sons  of  men,  declares  ;   '*  On  failure  of  those  first  mentioned,  the  next  in  or«  ? 

der  give  the  funeral  cake   and  claim  the  heritage."     The  doctrine  of  Vasiihtha  declared  in  the 
Vivada-rHtuacara  ;  *  A  son,  formed  of  seminal  fluids  and  of  blood,  proceeded  from  his  father  and 

.  mother  as  an  effect  from  its  cause  :  both  pareuts  have  power  for  just  reasons  to  give,  to  aell,  or 
to  desert  him  ;   but  let  no  man  give  or  accept  an  only  son,  since  he  must  remain  to  raise  up  a 

:  progeny  for  the  obsequies  of  ancestors,  ^or  let  a  woman  give  or  accept  a  son,  unless  with  the 
assent  of  her  lord."     A  mother  is  competent  to  give  her  son  in  the  life-time  of  her  husband  ^nd 

«^th  his  consent,  ^c.  this  is  thje  explanation  of  the  Vivadarutnacara.       Both  the  father  and 

•  mother  are  jointly  entitled  to  give  a  son,  but  there  is  a  special  ordinance  declaring  that  a  UiOther 
incompetent  to^  give  afon  in  the  life  time  of  h^r  husband  and  i^ith  his  conseiit ;  so  also  even 

.  if  he  be  dead.  ^  ^*  He  who  meaae  to  adopt  a  son,  must  asseml^le  his  kinsmen."  This  is  the  ex- 
position of  Vachespati  mmil  qpoted  in  tiie  Sraddka'chintamani,  It  is  declared  in  the  Dattaka 
Mimans'j  ;  <*  Now  (he  purpose  of  the  husband's  sanction  is,  that  the  filiutioni  as  sua  of  the  bu9f 
j^sud  majrbe  completOi  e?en  bv  means  of  an  adoption,  made  by  the  wil'e»'' 

It 
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AUTHORITIES. 

Menu :- *''  Not  brothers,  nor  parents,  but  sons,  if  living,  or  their  male  issae,  are  heirs  to  the 
deceased." 

Yajnyawalcya:—'*  That  on  failore  of  the  best,  the  next  best  shall  offer  the  funeral  cake  and 
possess  the  heritage." 

Vishnu : — <*  The  three,  the  son,  grandson,  and  great  {grandson,  will  perform  the  Parvtma  or 
double  rite,  and  will  take  the  heritage."      \, 

FamcrUhna  being  adopted  by  Huriprhja,  wMi  Aa^nsent  of  gfrfliHw  in-law  Ramkwry,  and 
husband  Ramtonoo^  will  succeed  to  the  wealth,  wKMU^eal  orpersoHoi,  qf^H^Ut  tuhpUng  fatkot 
and  adopting  father* s  father. 


No.  XXXITI.     ZILLAH  SHAHABAD. 

« 

ANSWER. 

A  person  named  Ramtonoo,  inhabitant  of  Bengal,  two  or  three  days  before  his  death  direcff 
his  wife  to  adopt  a  son  and  then  dies.  Afterwards  hi^  (Ramtonoo*$)  father  gives  permission  to 
his  daughter-in  law  to  adopt  a  bay  among  his  ( Ramhury's)  brother's  sons  and  also  dies.  Ram* 
hury^s  daughter-in-law  subsequently  adjpts  a  son  in  due  form  ;  that  son  will  take  the  wealth  of 
both  Ramtonoo  and  Ramhury, 

AUTHORITIES. 

Menu:-—*^  Of  the  man  to  whom  a  son  has  been  given,  adorned  with  every  virtue,  that  son 
shall  take  the  heritage,  though  brought  from  a  different  family." 

*'  To  the  nearest  ISapindas,  male  or  female,  after  him  in  the  third  degree,  the  inheritance  next 
belongs." 

Harita: — **  By  a  son,  a  man  conquers  worlds  ;  by  a  son's  son,  he  enjoys  immortality ;  and, 
afterwards,  by  the  son  of  agrandsqn,  he  reaches  the  solar  abode.** 

This  opinion  is  delivered  according  to  the  doctrine  of  the  Mitacthara,  Viramitrodaya,  and 
other  authorities. 


No.  XXXIV.    ZILLAH  TIRHOOT. 

ANSWER. 

A  person  named  Ramtonoo^  two  or  three  days  before  his(  death,  desires  his  wife  to  adopt  a 
son  and  theq  dies.  His  father,  who  has  neither  wife  nor  children,  was  satisfied  on  hearing  that 
his  son  had  left  directions  with  his  widow  to  adopt  a  son  and  afterwards  dies.  The  widow  a* 
dopts  a  son  with  the  permission  of  her  husband  and  the  approbation  of  her  father-in-law^  sucl^ 
son  ii  entitled  to  inherit  the  wealth  of  his  adopting  father  and  that  of  his  adopting  father^i,  /<i« 
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AUTHORITIES. 

^'Let  not  a  woman  either  gire  or  receiye  a  son  in  adoption :  unless  with  the  assent  of  her  has- 
band.  Let  her  faushand  guard  a  married  woman :  let  her  son  guard  h^r  in  age  ;  or  on  failure  of 
these,  let  their  kinsmen  protect  her.     In  no  instance  is  the  independence  of  a  woman  allowed.** 

"  By  a  son,  a  man  conquers  worlds  ;  by  a  son's  son,  he  enjoys  immortality ;  and  afterwards, 
t>y  the  son  of  a  grandson,  he  reaches  the  solar  abode." 

"  Amonj^  these,  the  next  in  order,  is  heir,  and  presents  funeral  oblations,  on  failure  of  the  prew 
ceding.'* 

«'  The  real  Iegitin>ate  son,  the  son  of  an  appointed  daughter,  the  wife's  son,  the  sons  given 
and  made,  the  son  of  concealed  origin,  and  the  deserted  son  also,  are  participators  in  the  estate.**' 

This  opinion  is  supported  by  the  doctrines  of  Menu^  Vasisktha,  HaritOt  and  Yajnyawalcya^ 
laid  down  in  the  code  of  JHe/m,  Mitacshara,  Vivada'ckundro^  VivadO'Ckmiamimi,  and  Daitahm 

No.  XXXV.  DACCA  PROVINCIAL  COURT  OF  APPEAL.  ' 

ANSWER. 

4  » 

*■ 

I     R^mUm90^  with  a  view  to  preserve  his  family  from  extinetion,  and  to  continne  Ihe  observaifX 
ces  due  to  him  after  his  decease,  having  authorized  his  wife  Huripriya  to  adopt  a  son,  and  fh# 
halving  acted  conformably  to  his  instruction,  the  acts  of  both  parties  are  legal  and  valid,  and  the 
Msent  oiRjawUkwry,Jathercf  Hamtonoo^  may  be  inferred  from  the  intention  he  expressed  of  mak« 
ing  ti\e  adoption.     These  points  being  established,  the  question  ih  whether  Rctmerukna,  theso» 
adopted  under  these  circumstances,  be  entitled  to  succeed'tu  the  estate  both  of  his  adopting  ftuir 
ther  aud  adopting  father's  father,  or  to  that  of  his  adopting  father  only.        By  the  vniversal  con^' 
9ent  of  the  legal  authorities,  ineiusive  of  the  Dayabhaga,  the  given  son  is  entitled  to  succeed  the 
estate  of  his  adopiing  father,  hutit  is  doubtful  whether  according  to  the  latter  he  can  succeed  to  the 
estate  of  his  adopiing  father's  father  also«  who  is  therain  termed  his  Bundhoo  or  cognate.    This 
difieieuce  may  however  be  reconciled  in  favour  of  the  given  son  by  jsupposvig  ^hat  in  the  pass* 
age  quoted  from  Decala  in  the  Dayabhaga,  declaring  the  given  son  not  entitled  to  the  property 
of  his  Bundhoo  or  cognate)  the  term  JBundhoo  does  not  include  tlie  grandfath(^r  apd  lineal  ances- 
tors but  iias  reference  to  other  cojlaterai  relations.     Sons  hav^  been  determined  to  be  of  twelve 
descriptions.    These  are  divided  into  two  sets,  each  coutaioing  six.  Menu,  Baudhayanat  and  th^ 
author  of  the  Kalika  Pvrana  have  included  the  given  son  in  the  first  set,   and  have  pronounced, 
bim  entitled  to  succeed  to  tiie  esi&ieo(  his  father  and  kinsmen.     Jt  is  still  more  explicitly  affirm- 
ed by  CuUuca  Bhvtla  in  his  commentary  on  the  laws  of  Menu,  that  the  sqii  of  the  body,  the  a« 
dopted  son,  !jfc,    are  entitled  to  the  etiates  of  tlteir  fathers  and  grandfathers :  again,  at  the  270tii 
Terse'  of  the  ninth  section  he  declares  the  adopted  son  to  be  entitled  to  succeed  to  the  entire  estate 
of  his  adopting  father,  and  that  besides  the  son  of  the  body  and  the  son  given;  no  other  of  the  twefvt 
^ons  van  succeed.  This  is  confirmed  by  the  Puranas,  termed  the  PiayuschetttUutwa,    Oode,ahtttuU 
tcffy   and  others,  pnoreover  iu  every  contested  point  the  authority  of  Menu  Is  to  be  preferred,  and 
Trom  his  ordinances,  from  the  commentary  of  CuUuca  Bkutta,  the  Kalika  Puran\  the  treatite 
of  BaudJmyana,  and  numeroHS  other  works,  the  title  of  tlie  adopted  son  to  the  estate  of  his  adopi^ 
vtgfather^sfither  is  fully  established,  aitboogh  the  author  of  ihe  Day abhaga,  following  the  opi« 

Mon  oiDevala;  Ima 'classed  the  giten'son  among  the  inferior  order  of  liloni',  and' does  not  admM 

L 


XH  APPBHOIX^ 

bis  title  to  the  property  of  his  udoptingjather's  father^  j^i  it  should  be  remembered  that  the  to^ 
thority  of  the  Smriiee  Shasten  fasts  been  rerered  in  all  ages  contrary  to  that  of  Devala  whos0 
opinions  did  not  obtain  credit  xiDtil  a  recent  period.  He  himself  however  at  the  conclusion  •f  Ihe 
paragraph  above  referred  to,  writes  that  each  of  these  sans  in  the  order  they  are  enumerated  bcm 
come  entitled  to  succeed  to  the  estates  of  their  Bundhoos  or  relatives.  In  deliberating  on  any  point 
of  law  adue  consideration  must  be  paid  to  the  time,  the  piace^  and  tlie  tnlerei/f  of  the  parties  con  « 
<ierued.  The  whole  end  and  aim  of  laws  is  the  well  being  of  mankind  ;  he  therefore  \%ho  inters 
frets  them  to  the  injury  of  others  is  guilty  of  a  gross  breach  af  moral  duty.  Pamkury  jiossessin^ 
no  surviving  son  to  preserve  his  name  and  family,  and  to  present  the  customary  offerings  after 
bis  decease,  consented  to  the  ado|)Xion,  The  son  adopted  by  his  son  therefore  becomes  in  all  ret* 
pects  the  grandson^  succeeds  to  his  estate  and  must,  of  necessity  perform  his  SraMka^  or  funeral 
obsequies  ;  for  by  the  license  given  to  the  wife  by  the  hubbaud  tlie  son  becomes  engendered  ns  i€ 
were  at  that  instant  in  the  womb  of  its  adopting  mother.  *  Nothing  more  need  be  urged  to  fjrorc 
that  the  adopted  sf/n  is  the  rightful  successor  to  the  estate  of  his  adopting  father  and  of  his  adopting 
father's  father.  Tills  Bgobust/ia  is  drawn  from  Menu^  the  Dayabhaga  and  other  bouks  of  law.  la 
further  cunhrmatiou  of  what  has  been  advanced,  two  collateral  proofs  may  be  adduced. 

AUTHORITIES. 

The  doctrine  of  Menu  laid  down  in  the  Dwayeeta  nimaya  :  **  A  son  of  air^  </eferijp/tVm  mast 
he  anaiously  adopted,  by  a  man  destitute  of  male  issue^fur  the  sake  of  Che  funeral  cake,  water, 
•ttd  solemn  rights  ;  and  for  the  celebrity  of  his  name.*' 

It  is  laid  down  in  tlie  Dayabhaga  ;  **  A  father,  a  grandfather,  a  great  grandfather,  amdmome* 
hf  cherish  a  new-bom  son^  cs  birds  the  holy  fig  tree  ;*'  and  as  in  the  word  offspring  are  inelwhd 
mms  and  grandsons  and  great  grandtons,  so  hkewise  under  father  axe  included  jal/ten  and  gramdr^ 
fathers  and  great  grandfathers. 

No.  XXXVI.     ZILLAH  BACKERGUNXIE. 

ANSWER. 

If  a  person  die  during  the  life-time  of  his  father,  leaving  directions  with  his  wife  to  adopt  a 
son,  and  the  widow  adopt  a  son  in  obedience  to  the  sanction,  that  son  is  competent  to  succeed  to 
the  wealth  of  his  (adopting)  father  and  to  that  of  his  grandfather.  As  t)ie  right  and  siiare  of 
the  son  not  existent  and  of  the  son  existing  in  the  womb  of  his  mother  is  established  by  their 
birth  to  his  father's  properly,  so  likewise  the  same  rule  holds  with  respect  lo  the  adopted  son  ; 
the  license  of  adoption  in  this  case  being  in  fact  the  caus>3  of  i\ie  production  of  the  son.  A  son, 
formed  of  seminal  fluids  and  of  blood,  proceeds  from  iiis  father  and  moiher  as  an  effect  from  its 
cause;  both  parents  have  power  for  just  reasons,  to  give,  to  sell, or  to  desert  him  ;  under  these 
circumstances  the  consent  of  both  parents  is  indispeasabie  to  the  validity  of  the  adoption,  nor 
can  the  son  be  adopted  by  the  wife  alone,  without  licence  from  her  husband  that  being  in  truth  the 
cause  of  the  production  of  the  son.  With  leference  to  the  claim  of  tlie  given  son  to  the  estate  of 
his  adopting  father's  father,  the  law  declares,  '*  Among  these,  tiie  next  in  order  is  heir  and 
presents  funeral  oblations  in  failure  of  the  preceding."  It  is  a  well  known  fact  that  the  right 
of  a  person  is  established  to  the  estate  of  another  in  virtue  of  his  offering  the  funeral  cake^ 
The  right  of  the  adopted  son  is  established  by  offering  the /iwera/caie/oiAejrraiMl/alAeri  there* 
fare  his  tUk  to  the  wealth  nf  the  granttfather  is  indefeasHle  f  as  there  ia  no  specific  rule  for  tb^ 


m 

,  .  •  •  ■  »  t 

•iiecession  of  a  grandchtM  to  his  grandfather's  estate.  <*Shouia  a  son  die  before  partitron,  hiw 
•hare  shall  be  allotted  to  his  son,  proTided  he  had  received  no  portion  from  his,  grandfather's 
estate.  That  son's  son  shall  receive  his  father's  share  from  his  uncle«  or  from  his  uncle's  son.'* 
"  In  the  estate  inheiited  from  the  grandfather,  the  ownership  of  father  and  son  is  equal "  Oa 
this  point  no  difference  of  opinion  exisis^  The  term  grandson,  being  unrestricted,  comprehends 
every  description  of  grandson  and  coniequently  the  given  son  is  tntilled  to  succeed,  to  his  adapting 
f'ther^i  and  hit  adopting  father's  father' s  estate. 

A  person 'dies  (during  the  life-time  of  his  father)  leaving  directions  /with  his  "wife  to  «d(>pt 
a  son,  and  the  widow  adopts  a  boy,  that  son  possesses  a  tight  to  the  estate  ^  lus  stdQptingfsUkufi 
end  of  his  adopting  father  sfttthar  also  on  the  death  of  the  latter. 


No.  XXXVIL    ZILLAH  CHlTTAGONG. 

ANSWER. 

A  person  dying,  and  leaving  no  son  of  his  body,  is  succeeded  by  his  iadopteSsen. '    The  a*        ,   , 
4opted  son  by  presenting  the  offering  of  the  cPind)  funeral  cake  to  his  adopting  father's  faikeg       / 
Ifeoomes  virtudllg  his^grsmdson  and  as  such  succeeds  to  his  estate. 

AUTHORITIES. 

Devata: — *^They  take  the  whole  estate  of  a  father  who  has  no  legitimate  issue  by.hioiself 
fcegotti^n." 

Menu  : — **  The  son  begotten  by  a  man  himself  in  lawful  wedlock,  4he  son  of  his  wife  begoU 
ten  in  the  manne»  before  mentioned,  a  son  given  to  him,  a  son  made  or  adopted;  a  sun  of  con- 
cealed birth  or  whose  real  father  cannot  be  known,  and  a  son  njected  by  his  natural  parents,  ara 
(he  six  kinsmen  and  heirs,** 

Yajnyawalcga  : — *'  Among  these  the  next  in  order  is  heir,  and  presents  funeral  oblations  on 
failure  of  the  preceding." 

Vrihaspati: — **  A  decision  must  not  be  made  solely  by  having  recourse  to  the  letter  of  writ* 
ten  codes,  since,  if  no  decision  were  made  according  to  the  reosoit  of  the  law,  or  according  to 
immemorial  usage  (for  the  word  yucti*  admiis  both  senses,)  there  might  be  ajailureofjusticej*^ 

No.  XXXVIH.    DACCA  CITY. 

ANSWER. 

JtamcrishnQt  adopted  by  Bmripriga  in  obedience  to  the  instructions  of  herhtMand  RamtonD$*, 
«nd  with  the  ooiifeal  of  Ramhurg,  the  father  of  Ramtonao,  becomes  by  vhiue  of  such  adoption*, 
the  son  of  Ramtenoo  and  grandson  of  Ramkuty  and  consequently  the  estate  of  each  descends  to 
4dm.    This  exposition  is  su^iported  by  many  authorities. 

AUTHORITIES. 

Cafyayana : — ''  Should  a  son  die  before  partition,  h  s  share  shall  be  allotted  to  his  son,  pro* 
Vided  he  had  received  no  fortune  from  his  grandfather.  That  son's  son  shall  receive  his  father's 
#kare  from  his  ancley  or  ft»m  bis  vacle's  son." 


,^ 
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Xiviu  APPBNBIZ. 

^  '  «  %  ^  «    I'M* 

Jh99iU  >--**  When  the  father  is  deceased,  let  the  sone.divide  the  father^  w/MtltH,*^ 
.  ytikA»pati : — *^  All  the  sons  shall  succeed  to  their. father's  estat^/' 


No^  XXXIX.   ZILLAH  MYMENSINGH. 

ANSWER. 

-  Rtmi&noo  (b  Hindu)  in  his  last  illness  and  two  or  three  days  preriousfy  to  hid  death,  desire* 
his  wife  Hwripriya  to  adopt  a  son  and  died,  leaWng  his  father  Ram/mry  him  surn^ing.  After 
the  death  of  Ramionoo,  Ramkury  lives  aboot  three  years.  Irl*  this  case  the  property  left  bjr 
JUamhury  goes  to  his  heir,  not  to  the  son  so  adopted ;  the  authority  for  this  opinion  is  clearly  ex^ 
pressedin  the  Dayabha^a,  that  an  adopted  sou  has  no  right  to  the  wealth  of  (Sapindas)  collate 
rai  retatunum 

AUTHORITIES. 

•  -  'Oshala: — ^'^The  son  of  an  appiointed  daughter;  the  son  of  the  (boil)  Wife;  a-fton  of  an  iinttivrt* 
td'damsel,  a  son  secretly  produced,  a  son  rejected  (by  his  natural  par^uts)  a  sdu  receired  wtti^ 
a  bride,  a  son  born  of  a  twice- married  woman,  a  son  given,  a  son  self-giten,  a  son  made,  andsr 
son  bought"  These  twelve  sons  have  been  propounded  for  the  purpose  of  offspring,  being 
tons  begotten  by  a  man  himself,  or  procreated  by  another  ms^n,  or  received  for  adoption>i  0(  vo- 
luniarily  given.  Among  tiiese,  the  first  six  are  heirs  of  kinsmen  •  and  the  other  six  iiiherit  onlm 
from  the  father, 

*'  According  to  the  doctrine  contained  in  the  above  passage,  Ranicrishna  is  i^ot  entitled  to  sue« 
eeed  to  the  estate  of  Ramhury,  neither  is  there  any  authority  reoogqi^ing  his  right  ofsucpession 
to  the  property 'of  /famAnry,  although  he  gave  permission  to  Huripriya  to  adopt  a  son.  Under 
these  circumstances  Ramcrishna  is  competent  to  succeed  to  the  whole  estate  of  his  (adopt  ng) 
fitther  Bamtonoo^  but  not  to  that  of  Ramhury.  This  opinion  is  delivered  according  to  the  au^ 
thmrity  of  the  Dayahhaga  which  is  in  force  in  BengaL 


No.  XL.     ZILLAH  SYLHET. 

ANSWER, 

If  a  childless  person  die  leaving  directions  wi^  l^is  wife  to  adopt  a  son,  and  his  &ther  s/ioaU 
mof  approve  of  those  directions  or  should  not  declare  that  the  intended  adopted  son  should  take 
hia  heritage,  and  the  widow  adopt  a  son  equal  in  point  of  cla^s  and  perfecdy  eligible  fbi?  -a^ 
doption  without  receiving  the  consent  of  her.  father-in-law  as  above  stated,  that  son  shall  mU^ 
take  hia  (adapting)  father^ f  wealth,  but  moI  the  estate  of  the  grandfather  ;  if  the  widow  adopts 
ed  him  with  the  assent  of  her  father-in-limf,  the  son  so  ad^ed  shall  isiherii  from  hi* grmsdfathel^ 
ako  as  is  declare4  in  the  doctrines  laid  down  in  the  Dayabhuga,  Yivada'Chvutamaaii^  and  othef 
works.  .    . 

•  AUTHORITIES/  , 

jDet«2a; — **  The  son  of  the  body,  the  son  of  an  appointed  daughter,  the  aoa.of  a  mfff  th# 
%M  of  an  unmarried  girU  a  son  of  concealed  birth,  a  son  rejected,  ti^  son  of  %  preguBt  bri4% 
#  (MB  by  a  twice-married  woman,  a  son  ^lym  hj  bis  natural  parents,  a  son  self-giTen,  •  ioa 
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fmud%  hy  adoption,  and  a  son  bought.  These  sons  hare  been  propounded  for  the  purpoie  of 
^spring  4  being  sons  begotten  by  a  man  himself,  or  procreated  by  another  man,  or  receiTed 
(for  adoption,)  or  yoluntarily  given.  Among  these,  the  first  six  are  heirs  of  kinsmen,  and  the 
9iher  six  inherit  only  from  the  father :  the  rank  of  sons  is  distinguished  in  order  as  enumerate* 
fd.  AH  these  scum  are  ^renounced  heir$  of  a  man  who  has  no  legUimate  tttice  by  himtelf  begotten/* 

Yama: — "Twelre  sons  are  named  by  sages, who  know  the  principle^  of  things;  among  these 
fpns,  six  are  hinttmen  and  hein  ;  six,  notheirt  bui  himmen.  The  first  is  declared  to  be  the  son  be- 
gotten by  a  man  himself  in  lawful  wedlock ;  the  second,  a  son  begotten  on  his  wife  by  a  kins- 
man ;  the  third  is  the  son  of  an  appointed  daughter  ;  thus  have  the  learned  declared  the  law ; 
|he  fourth  is  a  son  by  a  twice-married  woman  ;  the  fifth,  a  son  by  an  unmarried  girl ;  the  sixth,  a 
^on  of  concealed  birth  in  the  husband's  mansion  ;  these  six  give  the  funeral  cake  and  tahe  the 
heritage,  A  son  rejected  by  his  father  or  mother,  the  son  of  a  pregnant  brid#,  m  son  given  by 
'bis  natural  parents,  a  son  made  through  adoption,  and  fifthly,  a  aon  bought,  and  lastly  he,  who 
pfiers  himself  of  his  own  accord.  These  six,  being  of  mixed  origin,  are  hintmen,  but  not 
^r$,  e^Lccpt  to  their  own  father/* 

Narcda:--**  A  son  begotten  by  a  man  himself  in  lawful  wedlock,  a  son  begotten  on  his  wif^ 
by  a  kinsman,  the  son  of  an  appointed  daughter,  the  son  of  an  unmarried  girl,  the  son  of  a  preg- 
nant bride,  and  a  son  of  a  concealed  woman,  a  son  rejected,  a  son  given  by  his  natural  parents, 
a  son  bought,  a  eon  made  by  adoption,  and  a  son  self-given,  are  declai^d  to  t>e  twelve  sons. 
Among  these^  six  arc  heirs  to  kinsmen, six  not  heirs  but  kinsmen" 

Vishnu  : — '*  In  the  enumoration  of  twelve  sons  a  given  son  is  the  eighth.  Ojajnyawalcya 
counted  a  given  son  to  be  the  seventh."  According  to  the  authorities  of  Devala  and  other'ho- 
ly  saints  laid  down  in  the  Dayabhaga  oi  Jimutavahana,  and  cited  by  Vaehespnti  Misree  and 
others,  it  appears  that  the  adopted  son  has  the  right  to  the  property  of  his  (adopting)  father  out 
ly,  but  his  succession  to  the  ifrandf other's  estate  is  declared  by  the  authorities  of  Baudhayana  and 
others. 

Saudhayana : — **  He  pronounces  the  real  legitimate  son ;  the  son  of  an  appointed  daughter,  the 
wife^s  son,  the  son  given  and  made,  the  son  of  concealed  origin,  and  the  deserted  son  also,  parti* 
dpators  in  the  estate;  the  son  of  an  unmarried  daughter,  the  son  received  with  a  pregnant  bri  Je, 
the  son  bought,  the  sou  of  a  twice- married  woman,  and  also  the  son  self-given,  and  the  Nishadn 
or  son  of  a  Sudra,  he  pronounces  partakers  of  the  family." 

3Ienu : — "  Of  the  twelve  sons  of  men,  whom  Menu,  sprung  from  the  ulf  existent,  has  narotd^ 
six  are  hinsmen  and  heirs,  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son  begotteQ 
by  a  man  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before  mention- 
ed^ a  son  given  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose  real  father  can* 
not  be  known,  and  a  son  rejected  by  his  natural  parents  are  the  six  hinsmen  and  heirs.  Tha 
.son  of  a  young  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twjce- 
^married  woman,  a  son  self-given,  and  a  son  by  a  Sudra,  are  the  sis  Aiasjiieii  bsU  not  heirs  to  ook 

lateraUr 

Vyasa,  cited  in  Vrihuddhurma  purana: — "  The  son  of  the  body,  the  son  of  a  wife,  a  son  ^iv. 
en  bv  his  natural  parents,  a  son  bought,  a  son  of  concealed  birth,^  a  soq  rejected,  the  son  of  an 
unmarried  girl,  the  son  of  a  pregnant  bride,  a  son  made  by  adoption,  a  mmi  by  a  twice -married 
woman,  a  son  self-given,  and  the  son  of  a  Sudra,  Of  these,  the  first  six  are  heirs  Ut  kinsmen  ; 
and  the  other  six  not  heirs  to  kinsmen,  each  according  to  priority  in  order,  is  considered  As  su- 
perior, and  the  last  successirely,  as  inferior.'* 

At 


I  AjPFBlCPtX.  \ 

'  The  CdUkd  purana : — *'  The  eon  befott^o  by  a  miutf  himself  in  Imwftil  wedl«>ek,  the  son  begtitl 
ten  on  his  wife  by  a  kiusmaa,  a  son  giren  by  bis  Batiinil  pmreoti,  a  soa  made  by  adoptioa,  M 
SOD  of  concealed  birth,  and  a  son  rejected*  take  nharti  of  the  heriU^e.** 

The  adopted  son  should  be  the  giver  of  the  fimerai  eake,  and  taker  of  the  heritage  of  fats 
grandfather  and  also ^fSsptiidiis*  BArigu  declares;  '*  A  viiitmeue  man  mast  not  make  a  partition 
oi  the  heritage  contrary  to  the  laws  or  asages  of  districts  and  the  rules  of  his  tribe,  and  must 
jnot  deriate  from  the  established  usages  of  his  natire  eonntry,  the  rules  of  his  tribe  aitd  the  law 
of  his  class,  but  he  must  follow  the  ust^s  of  the  country  and  mles  of  the  family  of  which  he 
is  a  member ;  by  so  doing  he  performs  his  duty,  otherwise  not.**  According  to  the  doctrines  of 
Caiyagana  and  others,  declared  in  the  Dagabhaga,  it  appears  that  there  is  a  variation  in  the  nn^ 
meratioa  of  the  sons  (respecting  a  given  $tm)  by  different  authorities,  according  to  one  cisss  h* 
may  take  the  heritage  of  the  grandfather  and  present  thefimerat  cake  to  him,  but  not  according^ 
y>  the  other,  therefore  the  question  of  his  succession  should  be  referred  to  the  ooneideration  of 
the  most  competent  Jadgee  who  will  decide  the  matter  paying  attention  to  the  usages  and  lawn 
of  the  particular  place  and  the  rules  of  his  family  and  also  with  reference  to  the  qnoHtieM  of  tkn 
flaimant,  good  and  ba  dL 


No.  XLL      ZILLAH  DACCA  JELALPORE, 

ANSW£R. 

A  Hindoo  named  Ramtonoo,  in  his  Isst  illness  and  a  few  days  before  his  death,  desires 
m'lSe  Hmripriga  to  adopt  a  son  and  dies,  leaving  his  father  Ramhnrg  him  suryiring.  Ramhmrg 
hears  nod  approves  of  those  directions.  After  the  death  of  Ramhurg,  the  widow  of  his  son 
(Hwripiriga)  adopted  a  son  Ramcriehna.  In  this  case  agreeabig  to  law  the  adopted  son  is  entii^ 
led  to  succeed  to  the  property  left  by  both  the  grandfather  Ramhnry  and  the  father  Ramtonoo. 
•  Authorities  of  Devala  cited  by  Jimutavahana : — '*  Atumafa^  the  son  begotten  by  a  man  him« 
eelf,  Pmraja,  procreated  by  another  man,  Lmhdka,  received  (for  adoption)  and  YadricKheeea  or 
.Tolnntarily  given.  Among  these,  the  first  six  are  heirs  oi kinsmen.**  The  word  Atumaja  indi<% 
cates  the  sons  begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  an  appointed  daugh- 
ter, and  the  son  by  a  twice-married  woman,  Ruraja  means  the  son  of  a  wife,  Labdha  signifies 
it  son  given  by  his  natural  parents,  a  son  made  by  adoption,  the  son  of  a  pregnant  bride,  the 
eon  of  an  unmarried  girl,  and  a  son  bought,  and  Yadrieh^heeca  signifies  a  son  rejected,  a  soa 
self-given,  and  a  son  of  concealed  birth.  Among  these,  the  first  six  are  kinsmen  and  ketrst  the 
other  six  inherit  onJy  from  their  own  father;  the  rank  of  sons  is  distinguished  by  the  order  in 
iwhich  they  are  enumerated. 

Yajnyawaleya  declares  ;  **  The  ownership  of  father  and  of  son  is  the  same  in  land  which  wad 
-Acquired  by  his  father,  or  in  corody,  or  in  chatties* 


No.  XLII.     ZILLAH  TIPPERAH. 

ANSWBR. 

According  to  the  doctrine  of  the  Dayahhaga  and  other  books  of  law,  a  given  son,  who  is 
adopted  agreeably  to  the  prescribed  modes  for  adoption|  has  no  right  to  succeed  to  lus  (adopt* 


APPENDIX  S 

till)  father's  Ikiher's  efUte,  bui  to  ikat  of  his  adoptiog  father  9aiy.  On  fbe  death  ef  AcmJIiiiy 
'his  \egei  representatives  are  entitled  to  inherit  his  property.  Ramcrigkna^  the  son  adopted  \fp 
Huripriya^  thongh  perfectly  eligible  for  adoption,  is  noi  eutUied  to  claim  Uie  property  left  Iqf 
Ramhtnry;  to  which  his  represeutatives  were  entitled  previous  to  the  adoption  of  R^menMkmMt- 
but  he  has  a  right  to  his  adopting  father^s  property.  Although  according  to  the  doctrine  of 
Menu,  &c.  a  given  son  has  a  right  to  the  property  of  his  adopting  father  and  aho  to  that  of  his 
Mdoptmfffath€r*9  father,  yet  4his  passage,  has  reference  to  the  case  of  a  sop  actually  adopted  at 
the  period  of  the  adopting  father's  father's  death.  Although  Ramhury  did  give  his  consent  t» 
the  adoption,  yet,  as  that  consent  was  not  coupled  with  the  cenditim  that  the  son  so  adopted 
should  be  his  heir,  RamerUhna  can  hi^ve  no  title  to  the  inheritance.  This  opinion  is  confurm^- 
able  to  law.  ^ 

No.  XLIII.     CALCUTTA  PROVINCIAL  COURT  OF  APPEAL. 

ANSWER. 

Ramtonoo  (9l  Hindoo)  in  his  last  illness,  and  a  few  days  before  his  death,  desires  his  wife 
to  adopt  a  son.  Ramlonoo  dies,  leaving  bis  father  (Ramhury)  bim  surviving.  Ramhury  {Ramiouoo'e 
father)  lives  about  three  years  after  his  son  {Ramlonoo)  and  then  dies,  leaving  neither  widow  nor 
child.  A  short  time  after  the  death  of  Ramtonoo,  Ramhury  hears  of  his  ( Ramtonoo  $)  having  lefk 
directions  with  his  (Ramtono6*$)  wife  to  adopt  a  son  and  he  approves  of  those  directions.  Ghil« 
dren  of  the  brother  of  Ramhury  were  brought  to  Ramhury,  in  order  that  he  might  chuse  one  for 
adoption.  Be  selected  one  ofthe  children  to  be  adopted  by  Huripriya,  ( Ramtonoo  s  widow,^  but 
its  adoption  was  prevented  by  the  death  of  its  father  (Ramhury' 9  brother.^  AomAvfy  spoke  oC 
his  intention  of  getting  Huripriyat  (the  widow  oi  Ramtonoo,)  to  adopt  this  child  and  he  (Ramhury) 
after  that  disappointment  spoke  of  his  having  trusted  to  Hwipriy a  {Ramtonoo* tyvxAoyv)  to  select 
a  proper  person  for  adoption.  Htfrtpr^a,  after  the  death  of  Ramhury,  dues  select  a  proper  person. 
In  this  case  that  son  isnol  entitled,  according  to  the  authority  ofthe  Dayabhaga  of  Jimutavahana, 
to  succeed  to  the  estate  of  his  adopting  father.  Agreeably  however  to  the  code  promulgated  by 
Menu,  to  the  Vivada-bhungamuhaj  and  other  works  which  are  universally  respected  throughout 
Bengal,  &c.  Ramcriikna  will  succeed  to  the  estates  bpth  of  the  grandfather  (Ramhury)  and  of 

Itis  father  (  Ramtonoo). 

Questions  of  this  nature  are  decided  according  to  the  authorities  of  Menu,  and  the  sagen 
who  concur  with  him ;  as  that  of  the  Dayabhaga,  when  at  variance  with  Menu,  is  not  receiv- 
ed, because  Sricrishma  Tercaluncara  (the  commentator  on  the  Dayabhaga)  concurring  with  Vri* 
'hoMpati,  lays  it  down  as  a  general  rule  that  in  every  case  where  adijQference  exists  between  Me* 
nu  and  other  authorities,  the  former  is  invariably  to  be  preferred.  It  was  thought  adviseabie 
to  bring  forward  both  opinions  leaving  the  decision  to  the  Court.  These  expositions  are  drawn 
from  the  Dayabhaga,  the  code  of  3Ienu,  the  Vivada^bhungarnuba,  and  the  opinion  of  Vrihaspati, 
fjuoted  by  Sricrishna  Tercaluncara. 

AUTHORITIES. 

It  is  laid  down  in  the  Dayabhaga,  "  The  true  legitimate  son,  and  the  rest,  to  the  number  of 
six,  are  not  only  heirs  o(  tlieiT  father y  but  also  heirs  of  Aifumen;  that  is,  of  gapindas  and  other 
relations.  The  others  aie  successors  of  their  (adopting)  father,  but  not  heirs  to  collateral  r^, 
lations  ^saptndai^  &c.>*' 
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Menu:—*'  Of  the  twelve  sonii  of  men,  whom  Menu,  gprunffjrom  ike  tdf-tsUiaU^  hms  nam^* 
od,  six  are  kftismeo  and  heirs,  six  not  heirs»  except  to  their  own  father,  but  kinsmen.  The  soa 
begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before 
ventioned,  a  son  giren  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose  pa« 
rents  cannot  be  known,  and  a  son  rejected  by  his  natural  parents,  are  the  six  kinsmen  and  h^rs. 
The  Bon  of  a  young  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a 
twice-married  woman,  a  son  self-given,  and  a  son  by  a  iSWdra,  are  the  six  kinsmen,  but  qotheira 
to  collaterals/' 

Vrihaspati : — "  Menu  holds  the  first  rank  among  legislators,  because  he  has  expressed  in  hia 
oode  the  whole  ^ense  of  the  Veda  ;  no  code  is  approved^  which  contradicts  the  sense  of  any  lawr 
promulgated  by  Menu,*' 


No.  XLIV.    ZILLAH  JUNGLE  MEHALS. 

ANSWER. 

Ramcridinay  adopted  by  Huripriyay  wili  succeed  to  the  entire  estate  of  his  father  Ramton0o, 
^ndto  that  of  his  adapting  father's  father  Ramhury.  The  cousent  of  the  grandfather  to  the 
adoption  is  superfluous  and  unnecessary.  This  is  according  to  Menu  and  other  legal  authorities* 
^ut  according  to  the  Dayabhaga  compiled  by  Jimutavahaua ,  the  adopted  son  is  entitled  to  sue* 
ceed  to  the  estate  of  his  father  only.  As  the  authority  of  the  Dayabhaga  is  decisive,  a  contrary 
'^aetrine  cannot  be  admitted* 


No.  XLV.     ZILLAH  NUDDEA, 

ANSWER  TO  THE  1st  QUESTION. 

The  adoption  of  Ramcrishna  by  Huripriya,  with  permission  from  her  husband  and  with  the 

xonsent  of  the  father-in-law  is  legal  aud  valid.      The  law  does  not  make  the  consent  of  th^^« 

ther-in-law  a    necessary  condition.        This  is  according  to  the  Vivada»bhungamuba  and  other 

Authorities.      The  opinion  of  Vasishtha  quoted  in  the  Vivada-^thungarnuba  ;  *'  A  son,  formed  of 

-seminal  fluids  and  of  blood,  proceeds   from  his  father  and  mother  as  an  effect  from  its  cause  ; 

"both  parents  have  power  for  just  reasons  to  g^ve,  to  sell,  or  to  desert  him ;   but  let  no  man  give 

er  accept  an  only  son,  since  he  must  remain  to  raise  up  a  progeny  for  the  obsequies  of  ancestors* 

Nor  let  a  woman  give  or  accept  a  son,  uuless  with  the  assent  of  her  lord." 

ANSWER  TO  THE  2d  QUESTION. 

Should  Ramcrishna  be  a  person  of  virtuous  habits  and  competent  to  fulfil  all  the  prescribed 
duties  of  his  tribe,  he  is  entitled  to  succeed  to  the  whole  ettate  of  hisyb^Aer  Ramtonoo  and  aUo 
of  his  grandfather  Ramhury,  This  opinion  is  agreeable  to  Menu,  the  Vivada^bUungamuba 
•and  other  treatises.  The  do^:triue  of  Menu  as  laid  down  in  the  Vicada-bhungamuba :  **  Of  the 
twelve  sons  of  men,  whom  Menu,  sprung  from  the  self  existent,  has  named,  six  are  kinsmen 
and  heirs  ;  six  not  heirs,  except  to  their  cwn  father,  but  kinsmen.  The  son  begotten  hj  % 
man  himself  in  lawful  wedlock,  the  son  of  bis  wife  begotten  in  the  manner  before  mentioaedt 
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Ifc  son  given  to  him,  a  sou  made  or  adopted,  a  son  of  concealed  birth  or  whose  real  father  can- 
not be  known,  and  a  son  rejected  by  his  natural  parents,  are  the  six  kinsmen  and  heirs.  The 
son  of  a  youngs  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice* 
married  woman,  a  son  self-given,  and  a  son  by  a  Svdnr,  are  the  six  kinsmen,  but  not  heirs  to 
aollaterals.''  Culluca  Bhutta  interprets  it  thus ;  "  Menu,  sprung  from  the  self-exitieut,  Brahma, 
and  first  of  the  fourteen  Menus,  among  those  twelve  sons  of  men,  whom  he  has  named,  the  first 
six  are  pronounced  kinsmen  and  heirs  to  collaterals :  the  result  is,  that,  as  kinsmen,  they  ofier 
the  funeral  cake  and  water  to  Sapindas  and  Samanodacas,  and  as  heirs,  they  succeed  to  the 
heritage  of  their  collateral  relations^  on  failure  of  male  issue,  as  well  as  to  the  estate  of  their  own 
father.  The  last  six  may  not  take  the  heritage  of  any,  except  of  the>  own  father,  but  they  par* 
ticipate  in  his  wealth,  for  it  is  declared  generally  without  any  exception,  that  sons  inherit  the 
estate  of  their  fathers."  Menu  : — "  Not  brothers,  nor  parents,  but  sons,  if  living,  or  their  male  is- 
sue, are  heirs  to  the  deceased."  When  learned  priests  are  mentioned  as  heirs  to  all  persons  on 
failure  of  kin,  then,  indeed,  consanguinity  is  not  the  ground  of  their  succession;  for  there  is  no 
other  ground  but  their  claim  as  learned  priests  :  these  on  the  contrary  are  kinsmen,  and  there- 
fore perform  the  daties  imposed  by  that  relation,  offering  water  and  celebrating  other  rites. 

in  truth,  it  is  now  admitted,  that  the  son  by  a  twice-married  woman,  the  son  given,  and  the 
others,  should  they  be  endued  with  good  qualities,  will  inherit  the  property  of  their  (adopting)  pa- 
rents and  kinsmen,  should  they  he  void  of  those  qualities,  they  are  not  entitled  to  succeed  to  the 
kinsmen  but  it  appears  from  the  doctrine  Qf»utaiiied  in  the  Brahma  purana,  that  some  of  them 
will  be  entitled  to  share  the  father's  property  and  some  of  them  must  ever  be  maintained  with 
supplies  of  food  and  apparel.  It  appears  by  the  modern  usage  that  a  given  son,  if  he  is  accus- 
tomed to  perform  the  (^^7  Nityn)  indispen^^able  and  fixed  observances  (t^faipl9  JYtiitt'/fiAra^  casual 
rites,  (9t3i7  Camya)  supererogatory  woiks  (which  ate  perormed  at  pleasure  or  through  the  de« 
sire  of  some  advantage)  (%^i  Eesta)  ess<  ntial  cereiuouies,  as  ablution,  investiture,  d:c.  (^^  Poor- 
ta)  acts  of  pious  liberality,  as  digging  a  well,  planting  a  urovc,  buildin*;  a  temple,  &c.  and  so 
forth,  allowed  to  his  own  tribe,  will  succeeil  to  the  wealth  of  his  (adopting)  fathbr^s  brother. 

The  third  question  has  been  already  answered  iu  the  reply  to  the  first. 


A 
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No.  XLVl.    ZILLAH   BURDWAN. 


ANSWER. 

Huripriya,  having  obta'ned  permission  from  both  her  husband  Rofntonoo,  and  father-in  law 
Bamhuryt  a^lopts  a  sv)ii  numed  Ramcrishna^  that  son  has  a  right  to  the  estate  of  his  (adopting) 
^    atlit  r  Ramtonoo  only  ;  bui  not  to  thit  of  the  grandfather  Raiuhury, 

AUTHORITIES. 

The  doctrine  of  Yama  is  laid  down  in  the  Viiadachia'amaa :  ''Twelve  sons  are  named  by 
sages  \s  ho  know  the  principles  of  things ;  amon<^  th  »sg  sons,  six  are  kinsmen  and  heirs  ;  six  not 
h  eirs  but  kinsmen.  The  first  is  declared  to  be  the  sou  begotten  by  a  muii  himsoli  iu  lawful 
wedlock;  the  second^  a  son  begotten  on  his  wife  by  a  kinsman,  the  third  is  the  so:i  of  an  appoint- 
ed daughter;  thus  have  the  learned  declared  the  law.  The  fourth  is  a  son  by  a  twice-roarried 
woman;  the  fifib,  a  son  by  an  uumanied  girl;   the  sixth,  a  son  of  concealed  birth  in  the  hua- 

N      • 
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band's  in&iisitHi ;  these  six  gire  the  funeral  cake  and  take  the  henta!^^.  A  son  rejected  by  bit 
father  or  mother,  the  eon  of  a  pregnant  bride,  a  son  given  Uj  bis  natural  parents*  a  son  mad^ 
through  adoption,  and  fifthly  a  son  bought,  and  lastiy  ho,  who  offers  himself  of  his  own  ac<* 
tord.    These  six  being  of  mixed  origin,  are  kinsmen,  but  not  heirs  except  ioikeir  oum  father,** 

The  passage  of  Nareda  declared  in  the  Vivada'chintanumi  and  the  Vhoada^Rutnacara  :  **  A 
son  begotten  by  a  man  hinaself  in  lawful  wedlock,  a  sod  begotten  on  his  wife  by  a  kinsman,  the 
aon  of  an  appointed  daughter,  the  son  of  an  unmarried  girl,  tbe  son  of  a  jiregnant  bride,  and  i^ 
ion  of  concealed  birth,  a  son  by  a  twice-married  woman,  a  son  rejected,  a  son  given  by  his  natural 
parents,  a  son  bought,  a  son  maHe  by  adoption^  and  a  son  self-giTen,  are  declared  to  be  twelve 
tons*      Among  these,  six  are  heirs  to  kinsmen,  six  not  heirs  biit  kinsmen/' 

Devala,  (after  enumerating  the  son  of  the  body,  the  son  of  an  appointed  danghter^  the  son  of 
i^wife,  the  son  of  an  unmarried  girl,  a  son  of  concealed  birth,  a  son  rejected,  the  son  of  a  preg- 
nant bride,  a  son  by  a  twice«married  woman,  a  son  given  by  his  natural  parents,  a  son  self-giv- 
en, a  son  made  by  adoption,  and  a  son  bousrht,)  adds,  "  7%en  twehe  somare  ooiuidered  as  offm 
epriuffi  by  birth  or  adoptiont  namely,  sons  be^tten  by  a  man  him  self,  sons  begotten  by  another 
but  fathered  by  him,  sons  acquired,  and  sous  by  their  own  consent.  Aniong  these,  the  Jint  <u^ 
mn  kuumen  and  hein^  the  other  six  inherit  eniyfrom  their  oum  father.** 

The  Doctrine  of  Hariia  cited  in  the  Vivnda  Rntnacara:  *'  A  son  begotten  by  a  man  himself 
tm  a  faithful  wife,  the  eon  of  his  xvife  begotten  by  a  kinsman,  a  son  by  a  twice-married  woman; 
tile  son  of  an  unmarried  girl,  the  son  of  an  appointed  daughter,  and  a  son  of  concealed  birth  are 
ieirs  to  kintmen,      A  son  given  by  his  parents,  a  son  bought,  a  son  rejected,  tlie  son  of  a  preg^* 
nant  bride,  a  son  self-given,  and  a  son  made  by  adoption  ore  not  heirt  to  kinsmen,** 

Menu  j^-Of  the  twelve  sons  of  men,  whom  Menu,  sprung  from  the  self -existent,  has  named,  sl^t 
«fe  kinsmen  and  heirs  ;  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  The  son  begot* 
ten  by  a  man  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before  men<r 
tioned,  a  son  given  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose  real  fa- 
ther cannot  be  known,  and  a  son  rejected  by  his  natural  parents  are  the  six  kinsmen  and  Aefrr, 
The  son  of  a  young  woman  unmi^rried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  sod  by  a 
twice-married  woman,  a  son  self-given,  and  a  son  by  a  jStu/ra,  are  thesixkinsmen,^tt/nof  Aetr«/a 
collaterals. 

The  opinions  of  some  legislators,  that  the  son  given  is  an  heir  to  kinsmen,  and  that  of  others^ 
that  he  is  not  such  heic,  are  to  be  reconciled  by  referring  to  the  distinction  of  his  being  (Sngoo^ 
na)  endued  with  good  qualities,  or  (Nirgoona)  not  so  endued,  A  true  eiplanation  of  this  is  laid 
down  in  the  Rutnacara,  and  thus  (the  objection  ofj  variation,  from  the  son  given  being  enu- 
merated higher  and  lower  in  the  order  of  inheritance,  and  so  forth,  by  different  holy  siiintB  rea^ 
pe^iively,  u  obviated  bg  the  di$tin€tion  Ms  to  hiM  |r«a/tliei,  yoetf  and  bad. 


1^0.  XLVlt    ZILLAH  MIDNAPORE; 

ANSWBR. 

A  widow  named  Buripriya,  adopts  a  son,  endued  with  good  qualities,  agreeably  to  the  ordi^ 
nances  for  adoption,  with  the  consent  of  her  husband  Ramtonoo  and  her  father-in-law  Rambn* 
fy.  That  son  has  a  right  to  tlie  estate  of  his  (adopting)  father  and  grandfather.  ThU  e^JJH4l% 
If  Qonformqblt  to  the  Doctrine  of  Menu,  the  Miitl|cshur^f  Xh^nka'Chftndrika,  4rc, 


AUTHORITIES. 

Miiacthara:^**  Menu  baving  premised  two  sets  of  six  sons,  declares  tbe  tirst  «ix  tobe4rir« 
mnd  kin&men.  and  the  ktit  to  be  not  heirs.  The  true  legitimate  issue,  the  son  of  a  wife,  a  soft  giy« 
en,  and  one  made  by  adoption,  a  son  of  concealed  origin,  and  one  rejected  (by  his  parents;  are 
the  six  heirs  and  kinsmen.  The  son  of  an  unmarried  woman,  the  son  of  a  pregnant  bride»  a  unit 
bought,  a  son  by  a  twice-married  woman,  a  son  self-giyen,  and  a  son  by  a  Sudra  woman,  lu^ 
aix  nai  hein  hut  kinsmen."  The  above  passage  mmtbe  expounded  as  si^ifying,  ihatih^firit 
Mix  may  take  the  heritage  of  their  father's  cpUateral  kinsmen,  (Sapindas  wad  Swnanedaeat)  if  there 
be  no  nearer  heir  ;  but  not  so  the  last  six  :  pet  the  following  passage  is  laid  down  in  the  JDoC- 
taka-chandriia ;  ^'  the  variation  which  occurs  in  the  institutes  of  Vasightha  and  tiie  re^t,  res* 
pecting  the  enumeration,  must  be  understood  as  founded  on  the  differenet  of  good  end  b&d  ^rvo/i^ 
tiesJ' 

Menu  t — **  Of  the  twelve  sons  of  men,  whom  Menu,  sprung  from  the  teif-existent,  has  naiil^. 
ed,  six  are  kinsmen  and  heirs  ;  six  not  heirs,  except  to  their  own  father,  bat  kinsmen.  The  sota 
begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  his  wife  begotten  in  the  manner  before 
mentioned,  a  son  given  to  him»  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose  real 
father  cannot  be  known,  and  a  son  rejected  by  his  natural  parents,  are  the  six  kimmen  and 
heirs.  The  son  of  a  young  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought^  a  soil 
by  a  twice-married  woman,  a  son  self-given^  and  a  son  by  a  Sudra^  are  the  six  kinsmen^  but  not 
lieirs  to  collaterals/' 

Baudhayana:^[*  He  pronounces  the  real  legitimate  son,  the  son  of  an  appointed  daughter^ 
jAe  wife's  son,  the  son  given  apd  made,  the  soq  of  concealed  origin,  and  the  deserted  son  also^ 
participators  in  the  estate." 

3ieHU  .'—''Of  the  man,  to  whom  a  son  has  been  given,  adorned  with  eeeinf  virtue^  thutseiik 
Aail  take  thp  heritage  though  brought  from  a  different  family  J* 

The  doctrines  of  some  sages  that  the  given  son,  is  an  heir  to  kinsmeut  and  that  of  others,  thml 
he  is  not  such  heir,  are  to  be  reconciled  by  referring  to  the  distinction  of  his  being  endued  with  good 
^uali^ies,  or  otherwise. 


No.  XLVIIL    ZILLAH  HOOGLY. 

ANSWER, 

Under  the  circumstances  stated  in  the  question,  the  right  of  the  son  so  adopted,  to  tka  estatee 
of  his  adopting  father  and  grandfather  is  established  by  law. 

AUTHORITIES. 

The  doctrines  of  several  sages  quoted  in  the  code  of  CuUuca  Bhutta,  Mitacshara^  Vivada* 
chintamani,  Vivadd-rutnacara,  Dayabkaga,  Viramiirodaya,  Vivada-nuba-saloo,  Vivada-bhan" 
garnuba^  and  other  works,  are  to  the  following  effect.  According  to  the  authority  of  the  Daya* 
bhaga^  the  son  of  the  body,  the  son  of  an  appointed  daughter,  the  son  of  a  wife  by  a  kinsman,  a 
son  gtveti,  a  sun  of  a  young  woman  unmarried,  a  son  of  a  pregnant  bride,  a  son  rcjecte$l  by  his 
iiatiiral  parents,  a  son  by  a  twice-married  woman,  a  son  of  concealed  birth  or  whose  parents  can^ 
|iot  be  kudwD^  a  son  aelf-giveD|  a  spo  made  or  adopted;  and  a  son  bought;  these  are  thus  menr 
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tioned  in  the  passage  ofDevala :  '*  These  twelre  sous  have  been  propounded  for  the  purpose  of 
offspring;  being  sons  begotten  by  a  man  himself,  or  procreated  by  another  man,  or  received  for 
adoption,  or  voluntarily  git^n.  Among  these,  the  6rst  six  are  hein  of  kinsmen,  and  the  other  six 
inherit  aniyfrom  the  father ;  the  ranic  of  sons  is  distinguished  in  order  as  enumerated."  I'hat  is 
to  say,  the  true  legitimate  sou  and  the  rest,  to  the  number  of  six,  are  not  only  heirs  of  their  fa- 
ther, but  aUo  heirs  of  kinsmen ;  that  is,  of  Sapindat  and  other  relations.  The  other<<  are  sjic- 
eeitan  of  their  adopting  father,  bui  not  hein  of  collateral  relations  (Sapimdas),  &c.  The  word 
*'  first"  has  a  plural  termination  and  includes  the  son  of  a  man  by  himself  begotten  in  lawful  wed- 
lock, the  son  of  an  appointed  daughter,  a  son  of  the  wife,  a  son  given,  a  son  of  a  young  woman 
unmarried,  the  son  of  a  pregnant  bride,  these  are  heirs  to  kinsmen.  The  word  "  others"  has  also  a 
plural  termination  and  indicates  the  son  rejected  by  his  natural  parents,a  son  of  concealed  birth 
or  whose  fatlier  cannot  be  known,  the  son  self«given,  a  son  made  or  adopted,  and  a  son  bought. 
This  enumeration  is  not  contradictory  to  the  doctrine  of  Menu,  &c.  According  to  the  passage  of 
Devala  ;  '*  the  sons  begotten  by  a  man  himself  or  procreated  by  another,  or  so  forth.'*  It  appears 
that  the  given  son  having  been  enumerated  among  the  last  six,  is  excluded  from  the  inUetitancm 
of  kinsmen,  but  by  this  enumeration  the  regular  order  is  broken.  Baudknyana  and  others  thus  euu* 
merate  ;  ** Participation  of  wealth  belongs  to  the  son  begotten  by  a  man  himself  in  lawful  wedlock, 
the  son  of  his  appointed  daughter,  the  son  begotten  on  his  wife  by  a  kinsman  legally  appoiiited, 
m  son  given,  a  son  made  by  adoption,  a  sou  uf  concealed  birth,  and  a  son  rejected  by  his  natu- 
ral parents.  Consanguinity,  denoted  by  a  common  family  appellation,  belongs  to  the  son  of 
an  unmarried  girl,  the  son  of  a  pregnant  bride,  a  son  bought,  a  sou  by  a  twice^married  woman,  a 
aon  self-given,  and  a  son  of  a  priest  by  a  Sudra.**  *'  No  code  is  approved,  which  contradicts  the 
sense  of  any  law  promulgated  by  3Ienu.*'  The  son  begotten  by  a  man  himself  in  lawful  wed*- 
lock,  the  sou  of  his  wife  begotten  in  the  manner  before  mentioned,  a  son  given  to  him,  a  som 
made  or  adopted,  a  son  of  concealed  birth,  or  whose  real  father  cannot  be  known,  and  a  son  re- 
jected by  his  natural  parents,  are  the  six  kinsmen  and  heirs;  this  doctrine  of  Jfeira  is  mains 
^ined  and  received  by  all  the  more  ancient  Law  Treatises* 


No.  XLIX.      ZILLAH  JESSORE. 

ANSWER. 

A  son  who  has  been  adopted  agreeably  to  the  forms  prescribed  by  law,  by  a  woman  duly 
authorized  by  her  husband,  is  entitled  to  succeed  to  the  estate  of  his  adopting  father  and  also  to  that 
o(  his  adopting  father^s father.  This  is  the  doctiine  of  Menu,  confirmed  by  numerous  other  author^ 
ties. 


No.  L.     ZILLAH  24.PERGUNNAHS^ 

ANSWER. 

Kamtonoo  having,  during  his  life,  authorized  his  wife  Huripriya  to  adopt  a  son,  and  both  he 
and  his  father  Ramhury  ^y'wx^  ;  Ramcrishmt,  the  son  so  adopted  conformably  to  the  instructions 
•i  RamtonoOi  succeed:^  to  his  estate  and  likewise  to  that  of  Romhury  his  adopting  father's  father. 


^^■^^^^^^■— ■— ^^"^^^^^^1  '      9%    ,  'J    ■•' 


APPBNi>iX»  Inl 

7%e  content  of  the  latter  to  the  adoption  is  not  requitite.     On  TKIS  point  Thb  wi^  ABX  UNj^ 
Nl&f ous.    The  prooft  are  drawa  from  two  psssages  in  Menu, 

AUTHORITIES. 

Menu:^''  Of  the  twelve  sons  of  men,  whom  Menu,  sprung  from  the  Belf.exiHent  has  named, 
|iz  are  kinsmen  and  heirs,  six  not  heirs,  except  to  their  own  father,  but  kinsmen.  Thosea 
begotten  by  a  man  himself  in  lawful  wedlock,  the  son  of  bis  wife  begotten  in  the  manner  be« 
fore  mentioned,  a  son  giren  to  him,  a  son  made  or  adopted,  a  son  of  concealed  birth  or  whose 
parents  cannot  be  known,  and  a  son  rejected  by  his  natural  parents,  are  the  six  kinsmen  and 
heirs.  The  son  of  a  young  woman  unmarried,  the  son  of  a  pregnant  bride,  a  son  bought,  a  son 
by  a  twice-married  woman,  a  son  self-given,  and  a  son  by  ti  Sudta,  are  the  six  kinsmen,  but 
Bot  heirs  to  collaterals.'^ 

It  appears  from  the  Dayabhega,  which  i$  in  force  in  Bengal,  that  an  adopted  son  is  not  heir 
to  Sapindas  (collaterals)  but  this  doctrine  is  applicable  onty  io  the  case  of  a  partition  between-tlgr 
$on  of  the  body  and  sons  by  adoption* 


No.  LI.   ZILLAIT  CUTTACK, 

ANSWER. 

Ramtonoo^  (a  Bindoo,)  in  his  last  illness,  and  three  days  before  his  death,  desires  his  wife 
Buripriya  to  adopt  a  son.  Ramtonoo  dies,  leaving  his  father  ( Ramhurry)  surviving  him.  After- 
wards Ramhurry,  (Ramtonoo  s  father ,)  having  left  directions  with  his  daughter-in-law,  (HuriprU 
ya,)  to  adopt  a  son,  lives  about  three  years,  and  then  dies.  Agreeably  to  the  permission  of 
both  her  husband  and  father-in-law  she  adopts  a  son  ( Rdmciishna.)  In  this  case,  the  son  so 
adopted  according  to  law,  is  competent  to  present  the  funeral  cake  to  Ramtonoo  and  to  his  father, 
and  is  also  entitled'to  succeed  to  tKe  property  ^  real  and  personal,  of  both.  Although  Huripriya  did 
not  make  the  adoption  previously  to  the  death  of  her  husband  and  father-in-law,  yet  by  her  a- 
dopting  a  son,  with  the  consent  of  her  husband,  Ramtonoo,  the  adopted son^s  right  is  established 
to  his  adopting  fatker's  estate^and  likewise  to  that  of  his  adopting  father's  father.  Therefore 

the  given  son  will  present  the  funeral  cake  to  his  adopting  father  and  adopting  father's  father, 
and  will  succeed  to  their  estates.  This  opinion  is  conformable  to  the  doctrines  of  31enu,  the  Da^ 
yabhaga,  and  other  works. 

authorities:; 

Menu:'^**  T«  three  ancestors  must  water  be  given  at  their  obsequiesi  for  three,  (the  father, 
his  father,  and  the  paternal  great  grandfather,)  is  the  funeral  cake  ordained  :  the  fourth  in  de- 
scent is  the  giver  of  oblations  to  them,  and  their  heirs,  if  they  die  without  nearer  descendants.; 
but  the  fifth  has  no  concern  with  the  gift  of  the  funeral  cake." 

Therefore  a  succedaneous  grandson  succeeds  to  the  wealth  of  a  grandfather,  who  dies  leaving 
DO  legitimate  issue  ;  this  opinion  is  delivered  by  Culluca  Bltuttu  in  the  Munwartha  Mooctav%* 
ke. 

It  is  declared  in  the  Dayabhaga;  ''  The  true  legitimate  son  and  the  rest^^to  the  number  of 
fix,  are  not  only  heirs  of  their  father,  but  also  heirs  of  kinsmen ;  that  is,  of  Sapindas  and  other  re- 
latioftSt''  The  docUine  of  Yy^yawalcya  laid  down  m  the  Slilacshara }  *[  The  tme  legitimate  n- 
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^Hie,  the  son  of  a  wife,  a  fon  given,  and  on«  aade  by  adoption,  a  son  of  conoealed  origfai,  and 
4)06  rejected  (by  his  parents,)  are  the  six  beirs  and  ^issili^a. 

The  fourth  person,  and  the  rest,  share  the  remains  of  the  oblation  wiped  off  with  Cusa  grass  ; 
the  father  and  the  rest  share  tie  funeral  cakes  ;   the  seventh  person  is  the  giver  of  oblations^ 
.the  relation  of  SapmduSj  or  persona  connected  by  the  funeral  cake,  exttoda  thereforo  to  Ike  se- 
venth person^  or  sixth  degree  of  ascent  or  descent 


No.  VI. 

TKe  WiO  of  Goadckunder  Carformmk,  declared  by  ike  SupretmeCoHH  U  kawe  iam,  w^furmMi: 
bui  except  as  to  a  disposition  in  favor  of  the  Testator's  step-mother ,  whoHy  imopermiis)€-^JSetp.l4» 

Sree  Sree  Radhacrish^ee  Soronouff.  Sree  Goculchunder  Corformah, '  the  Mansion  of  all  Qap« 
f  iness  ! ! ! 

I,  of  my  own  free  will  and  pleasure,  according  to  my  own  understanding,  paying  no  regard 
whether  the  same  be  conformable  to  the  Hindoo  law  or  not,  make.  I  have  three  wives,  Sree 
Mootee  Rasmoney,  the  second  Sree  Mooiee  Radhafmmey,  and  the  tbird  «S!ree  Mootee  Naraynny  : 
and  sons,  ;Sree  Govinchunder  Corformah,  the  second  Sree  Ddyalchunder  Corformah,  the  third 
Sree  Isnoochunder  Corformah,  and  the  fourth  Sree  Sorodchunder  Corformah  ;  and  four  daughters, 
JLarkmoney,  Premmoneyy  Bodonmoney,  and  Crishnomouey  ;  with  the  consent  and  pleaturd  of  all 
whom,  1,  of  my  own  free  will,  make  this  will,  and  all  liave  signed  it ;  this  cannot  be  deviated 
from  ;  whoever  asserts  any  thing  contrary  to  it  will  be  discarded  by  the  deity,  forsaken  by  me, 
and  removed  from  the  Surcar,  and  forfeit  all  titles  in  every  thing  belonging  to  the  Surcar.  Ist. 
pirst  order ;  I  have  the  image  of  Sree  Sree  Connyelolljee  in  my  house,  to  whoml  give  of  my  own 
will  aad  pleasure,  the  property  acquired  by  me  myself;  my  oncex^oria/ property,  grounds,  houses, 
gardens,  English  Company's  bonds  and  certificates;  merchandize,  gold  and  silver  ornament|^ 
plates,  jewels  of  diamond  an<l  pearls,  and  so  forth,  and  he  becomes  proprietor  of  all  this  proper- 
ty,  and  no  body  has  any  right  to  divide  and  take  the  same.  2d.  Second  order;  Sree  Sree  Connye^ 
ioU  Thakoor  is  an  image,  and  will  not  be  able  to  manage,  for  which  reason,  my  three  wives  and 
four  sons  will  manage  ;  they  will  act  in  such  manner  that  benetit  may  arise  to  the  Surcar,  and 
will  all  receive  the  means  of  subsistence  and  cloihing  from  the  Surcar  of  the  7%ai^oor,  as  well  as 
for  defraying  the  expences  attending  the  daily  and  stated  religioqs  acts,  and  the  family  and  all 
other  expences,  and  will  conduct  in  the  same  manner  as  they  are  conducted  during  nay  life  time. 
4th.  Fourth  order;  Should  you  three  wives  and  four  sons  not  agree  with  each  other,  and  dis- 
putes frequently  occur,  you  will  each  put  a  key  of  your  own  upon  the  Surcarry  treasury  and 
iiouse,  and  when  requisite,  assemble  together  and  receive  and  disburse  the  same.  Yen  will  per- 
-form  this  with  the  Thakoor^s  e^ttate,  which  you  wUl  never  have  authority  to  divide  and  take  it:yeu 
mil  never  have  authority  to  take  it ;  you  will  never  have  authority  to  take  it.  I  forbid  you  thrioe 
from  so  doing  ;  and  whoever  does  not  regard  tliis  prohibition,  and  utters  the  subject  ofdivisiam^ 
will  be  discarded  by  the  deity  and  abandoned  by  me,  and  forfeit  all  title  in  the  estate  of  the 
Sttrcar ;  and  if  the  person  prefers  any  claim,  it  will  be  null,  and  although  entitled  agreeably  to 
Hindoo  law,  still  he  will  not  be  competent  to  share  ;  he  will  not  be  competent  to  share  ;  he  will  net 
he  competent  to  share,  I  have  again  expressed  prohibitions  three  times  over.  5th.  Fiflh  order ;  I  am 
the  manager  of  the  estate  of  Sree  Sree  ConuyeioU  Thakoor ;  on  my  demise,  my  four  sons,  Mree 
Ooftinchunder  Corformah^  Sree  Dayalchunda^  Corjormah,  Sree  Isnooehunder  Corfarmahf  and  &(oe 
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Serodehunder  Corjcrmah,  and  my  three  wives  will  be  the  managers  of  the  estate  of  this  Thakoar. 
These  seven  persons  will  be  managers  as  I  am  myself,  and  will  conduct  the  business.  They  will 
be  managers  of  the  business  on  my  behalf.        6th.  Sixth  order;  Should  there  arise  any  dispute 
amongst  yourselves  on  any  account,  and  shoul^  you  disagree  in  any  businessy  you  will  make 
it  known  to  Srrejoot  Gourehund  MuUick,  or  to  any  respectable  person,  and  he  will  settle  the 
same,    and  yoa  will  abide  by  such  settlement         You  will  never  resort  to  the  Court  on  your  own 
private  disputes.        The  person  who  attempts  to  resort  to  the  Court  is  not ^t  for  to  remain  in  my 
Surear,  but  will  receive  from  it  the  sum  of  current  (500)  five  hundred  rupees  for  subsistence  and 
clothing,  and  retire,  and  have  no  concern  whatever  with  the  Siircarry  property,  grounds,  &c.  7tb. 
Seventh  order  ;  You  will  consider  my  reputation,  my  instruction,  and  my  writings  of  more  im- 
portance  than  even  the  Vedas:  one  Sotin  will  never  quarrel  with  the  other,  nor  will  one  brother 
with  his  brother.       Having  entered  into  dispute,  you  will  not  even  pronounce  the  word  division.  I 
am  repeatedly  writing  in  prohibitive  terms  thereon,  for  your  welfare.   Should  you  enter  into  dis- 
pute  among  yourselves  and  make  a  division,  prosperity  will  forsake  you,  and  you  will  be  ruin- 
ed, on  which  account  1  have  repeatedly  made  use  of  prohibitive  injunctions,   but  should  you  do 
so,  not  attending  to  them,  you  will  be  abandoned  by  me  and  have  no  title  in  the  Surcarry  pro* 
perty,  but  become  entitled  to  only  current  (500)  five  hundred  rupees.      Take  this  into  consider* 
ation  and  conduct  yourselves  accordingly.      8th.  Eighth  order;  I  have  three  wives  and  four 
SOBS,  being  in  all  seven  powers  who  are  managers,  and  as  the  body  is  the  seat  both  of  health, 
and  sickness,  the  survivors  will  be  managers,  and  if  there  be  any  cfTspring,  such  will  be  so,  the 
well  managers  of  the  business  of  Sfee  Srce  ConnyeloU  Thakoor,    0th.  Ninth  order;  My  step-mo- 
ther is  also  in  the  Surear;  as  long  as  the  lives  she  will  receive  subsistence  and  cloihit  g  from  it;  on 
hir  death,  you  will  take  f cur  or  five  hundred  rupees  from  the  Surear  for  Iter  funeral  charges  and 
perform  ike  same.  lOlh.  Tenth  order;  On  my  death,  should  you  wish  to  disburse  sums  for  my  ob- 
sequies, you  will  not  on  any  account  exceed  the  sum  of  two  hindred  rupees  in  performing  the 
same.  The  performance  of  obsequies  is  all  futile.   You  will  not  attend  to  the  censure  of  the  world 
but  disburse   only   two  hundred  rupees  for  the  purpose  of  purification,  and  perform  the  funeral 
ccn  monies.       1  lih.  Eleventh  order ;  Shculdyou  wit^h  to  make  an  offering  tome,  whatever  eatable 
you  offer  to  Sree  Sree  Ccnnyelolljee  Thakoor ,  on  the  day  of  the  full  moon  of  his  •/Aoo/ttn  Jattra,  I 
shall  partake  of,  and  if  you  wish  to  see  me,  you  will  look  near  Thakoor  during  the  latter  part  of 
the  night  of  the  said  full  moon,  and  you  will  see  me.  12th.  Twelfth  order;  Whenever  you  are  desir* 
ous  to  off'tr  me  any  thing  to  eat,  you  will  offer  Loochee  Cochoree^  8fc.  to  Sree  Sree  Connyehlljee, 
'and  distribute  the  same  among  Brahmins  and  Yoishnavas,  and  you  may  be  sure  I  shall  partake  of 
the  same,  13th.  Thirteenth  order;  I  have  made  this  will  of  my  own  free  will  and  pleasure,  and  you 
have  likewise  signed  the  same  of  your  own  free  will  and  pleasure.  In  consequence  of  which  Thakoor 
Connijeloll  becomes  proprietor  of  my  awn  property,  ancestorial  property,  ornaments,  the  English 
Company's  bonds,  certificates,  grcunds,  gardens,  wearing  apparel,  Sfc.  andyou  seven  ler sons  become 
managers  of  the  business  in  the  same  manner  as  1  was  on  behalf  of  the  Thakoor,    You  wrill  lodge 
all  the  Surcarry  articles  and  property  in  the  iron  chest  within  the  treasury  room,  and  t»ke  very 
great  care,   whereby  you  will  confer  great  obligations  on  me.      I  am  your  Mahaguru,  and  re* 
quest  this  of  you,  that  you  will  not  make  any  broils  amongst  yourselves,   that  you  will  not  snake, 
that  you  will  not  make ;  but  if  you  should,    the  person  w  ho  does,  will  be  ruined,  and  never  be 
competent  to  make  a  division.      1  have  specified  these  orders.    The  year  (1205)  one  tkoasaiid 
two  hundred  and  fiye^  7th  Ugrawn  ;  17DB,  20th  November. 
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ANCESTORIAL  property*    K  immovable  can  it  be  disposed.of  by  the  possessor  in 

the  way  of  g^  or  unequal  distribution  ?  qu.  p.  4»  5. 
ANCESTORIAL  property.    See  Partition. 
ADOPTION;  cdiapter  of,  p.  118,  etseq. 
ADOPTION.    There  are  distinctions  in  the  rules  of,  between  /^jpodFrof  and  the  thiee 

first  castes,  p.  118. 
ADOPTION  might  formerly  have  been  made  of  one  pf  a  diffe|rei^txaste.  from  the 

adopter;  now  a^soInteIy  prohibited ;  modem  writers  b^ve, not  ftttended. to  this, 

although  it  occaiiioned  a  difference  in  the  rights  of  adopted  .^ons,  p.  118,  ij9. 

Wiiat  by  YosIm  and  Devanda  Bhattu,  p.  119.  • 
ADOPT.  Soodras  may  adopt  a  daughter  s  or  a  sister's,  son;  the  three  superior  castes 

cannott  p.  130,  ISO. 
ADOPTED.  SONS.     The  proportion  of  the  estate,  of  the  adopting  father,  to  which 

they  are  entitled,  p.  1^,  121; 
ADOPTION.  .  One  allied  by  the  funeral  cake  best  for ;  brother's  son  best,  p.  123. 
ADOPTION.    See  Son,  and  Critrima,  and  Datta^M. 
ADOPTED  SON,  rights  of  as  to  inheritance.    See  Daftaca  and  Son. 
ADOPTION.     Difficulty  of  laying  down  rules  for  Adoption,  pp^  137 — 139 ;  cannot 

be  of  a  boy  exoeediQg  the  age  of  five  years ;  exception ;  qu.  p.  139,  et  seq. .  In  .the 

three  sajKrior  jeastes  it  cannot  be  of  a  boy  wao  has  been  invested  with  jthe.^ot-, 

tah^  iwheo  ^thatinvesUture  r^«^%  take  place,  p.  140,.  14L  . 
ADitfTION):«of  a  boy  canpflt  take  place  Mter  Jbds  marriage.  This  extends  to  all  the 

classes,  p.  .141 ;  nor  after  tmmifre,  p.  141 ;  nor«  after  the  uttainpient  of  five,  years 

of  pigty  120, 9M..p,  141,  et  seq,  and  p.  146.     Reasons  given  for  early,  &c..p.  14$^  , 
ADOPTER  and  ADOPTED  must  be  of  the  ^^^im^  class,  p.  14Q^,  A  man  having  a  son 

begotjben  cannot  adopt  one,,. p.  146,  but, exceptions  to  tliis  jrule  will  be. pointed 

out*    Seexp.149^^ 
ADOPTlON^ijeUesf  «on  .^ught*^l^pt  to  be;  oiify,son  must  not  be  given  in  adoption, 

p.  146i.i47^consideratiQna.r^specti^g  the  gift  of  an  only  son,  p.  147,  et  seq. 
AIMiiPfK.''iNdAiti.  Braimm  nor  BoUse^  qm  adopt  a  son  whom  it  would 

hat0  4ieenv  incest  in  hw  t^  begj^t^.  p.  149 ;  jbut^  either  may  adopt  a,  boy  whom  he 

coidd^iukve  begdUeAt^witjtit^t  il^cest,^  p.  150,.    This  .not  incpnsistent  liirith  the 

adoption  of  a  brother's  son ;  why,  p.  149.  Son  q(^  i^*b  sister  o^ay  be  a^opt^ ; 


,-■  ■« 
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wby^  p.  149.    Man  having  grandson  or  great  grandson  cannot  a4(H2t>j).  149. 
Soodras  excepted  as  to  great  great  grandsons,  p.  149, 150.  \V^ 

ADOPTION ;  for  exceptions  relating  to  the  6th  general  role,  p.  146^  see  p^.  149 
and  185. 

ADOPTION  by  Brahmins  of  Sapindas.    Saunaca  Muni's  opinion,  p.  150. 

ADOPTED  SON ;  his  share  of  thb  estate  if  a  son  be  afterwards  begotten  bj  the 
adopting  father,  pp.  150, 151 ;  doubts  concerning  the  adopted  son's  rights,  pp.  151# 
152;  not  considered  as  a  member  of,  or  related  to  his  natural  family ;  this  does 
not  apply  to  his  marriage ;  cannot  marry  within  certain  degrees  in  his  own  na- 
tural family,  p.  152,  et  seq.  Sapinda,  if  procurable  ought  to  be  adopted ;  or 
nearest  relation  in  the  male  line ;  son  of  a  brother  preferred ;  but  any  of  the  same 
caste  eligible,  p,  155. 

ADOPTION  may  be  made  by  a  widow  after  the  death  of  her  husband;  but  must  be 
in  pursuance  of  his  instructions.      If  not  authorized  by  him  her  adoption  will  bo 
a  nullity ;  after  his  death  she  cannot  give  his  son  in  adoption,  p.  155.     If  in- 
structions of  the  husband  be  special,  they  must  be  strictly  pursued.     She  is  to    . 
follow  rules  prescribed  for  the  husband ;  the  same  latitude  allowed.       Two  wi- 
dows, if  authorized,  may  adopt  in  succession  to  each  other,  p.  156.      Husband 
may  authorize  to  adopt  after  the  death  of  a  son  he  leaves  living;  may  authorise 
adoption  by  one  wife  for  herself,  although  he  had  adopted  a  son  for  the  other*  .\ 
The  two  adopted  sons  will  jointly  share  the  estate.    When  widow's  adoption 
ought  to  take  place.     Child  adopted  by  widow  is  as  if  adopted  by  her  husband   \ 
himself,  p.  157.  See  Srculdha,  and  p.  157, 158.  Child  adopted  by  widow  to  take 
estate  of  her  husband's  father,  p.  158  and  case  following.    See  DonoHan.  \ 

ADOPTION ;  case  upon,  p.  163, 165.    Opinions  upon  case — appendix. 

ADOPTED  sister's  son  by  a  Brahmin  and  held  good  by  the  Supreme  Court;  mani*    . 
festly  wrong,  p.  166.    Case,  p.  167,  et  seq. 

ADOPTION,  case  of,  under  Luckynarain  Togore's  will,  p.  169,  et  eeq. 

ADOPTION.   Can  a  widow  receive  a  son  in  adoption,  if  she  could  not  without  incest 
have  borne  him  ?  qu.  173,  et  seq.  Usual  to  adopt  a  boy  as  the  son  of  a  particular 
wife,  p.  174.    Doubts  suggested  in  consequence  of  the  death  of  an  adopted  son^  \ 
p.  175,  et  seq.    Case  stated  for  Pundits'  opinions,  p.  165.    See  w^e. 

ADOPTED  SON.     See  Succession,  and  Son.    His  right  to  a  share  of  his  adopting 
father's  estate,  p.  228  et  seq.  not  actually  decided. 

ANCESTORIAL  PROPERTY.  Many  decrees  of  the  Supreme  Court  suppose  a 
right  in  the  possessor  of,  to  dispose  of  it  according  to  his  own  pleasure  among 
his  sons,  p.  297,  et  seq.  Court  declares  that  a  Hindoo  Testator  ''might  and  eould^  \ 
dispose  by  will,  of  all  his  property,  movable  and  immovable,  as  well  ancestorial 
as  otherwise,"  ib.  This  decree  affirmed  on  appeal  p.  298,  considerations  on  the  \ 
question,  ib.  It  seems  settled  that  all  property  except  ancestorial  immovable 
may  be  disposed  of  at  pleasure,  p.  299,  Question  and  PundiW  opinion,  ib.  etni* 
8ot  Sudder  Dewannee  AdawliU,  j 
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ADOPTION.  A  widow  having  adopted  a  sob,  ^d  that  son  so  adopted  haying  died^ ''  > 
the  widow  who  adopted  him,  succeeding  as  his  heir,  will  not  thereby  have  any  -  -^ 
right  more  than  she  sncceeded  to  on  her  husband's  death — ^sem&fe,  p.  310,  6l  le^. 

ADOPTION  and  Marriage  ;  for  further  matter  relating  to,  see  p.  478,  et  seq. 

ADOPTED  SON.    See  Heir. 

ADMINISTRATION.    See  Supreme  Court. 

BROTHER  may  succeed  to  the  property  held  by  his  sister  in  Sireedhun,  but  not  to 

property  derived  by  her  from  her  husband,  p.  7. 
BROTHERS,  if  two  or  more,  any  one,  or  the  representative  of  any  one  may  insiirt    ^ 

upon  a  partition  of  ancestorial  or  jointly  acquired  property,  p.  88 ;  and  in  a  par-     * 

tition,  brothers  shall  share  equally  per  capita  ;  descendants  shall  take  per  stirpes,    .* 
'  ib.  p.  39. 
BROTHERS.    See  Sons.   . 
BROTHERS,  sets  o(  uterine  separating  from  each  other,  will  not  entitle  the  mothers   > 

to  a  share ;  but  any  set  coming  to  a  partition  in  itself  the  mother  of  that  set  wiU 

be  entitled  to  a  share  of  their  proportion  of  their  father's  estate,  p.  42. 
BROTHERS  possessing  movable  and  immovable  property.   If  they  come  to  a  parti«  ^ 
^  tion  of  the  movable  only,  the  mother  shall  take  her  share  of  that,  but  not  of  the 

immovable,  p.  4S. 
BROTHERS.     If  out  of  any  number,  one  shall  die  leaving  widows  and  no  son,  any   > 

one.  of  the  widows  may  enforce  a  partition  which  will  entitle  the  mother  to  her 

share,  p.  46. 
BROTHERS,  possessed  of  immovable  property,  and  giving  one  desirous  of  separat- 
ing a  sum  of  money  in  lieu  of  his  share.     This  will  entitle  the  mother  to  her  share  - 

of  the  immovable  estate,  pp.  46, 47. 
BRAHMAN  A,  or  Brahmin,  p.  118. 
BLAQUIERE*S,  Mr.  Translation  from  the  Sanscrit  of  a  work  on  adoption ;  still  in 

manuscript ;  author  Sri  Natha  Bhatta;  title  of  the  work  Dattaca  Nimaya,  p.  122L  - 
BRAHMINS,  KHITTRYS,  and  BOICES,  cannot  contract  marriage  until  after 

their  investiture  with  the  PoUah  ;  consequently  not  until  after  they  have  attain*    ! 

.ed  a  certain  age.    The  Brahmin  may  be  invested  With  the  Poitah  in  his^A   . 

year,  p.  140;  the  proper  age  is  the  eighth  year /rom  conception  for  a  Brahmin;  - 

the  eleventh  for  a  Khittry,  and  the  twelfth  for  a  Boice.  See  p.  140, 141. 
BRAHMJN,  sister's  son  adopted  by,  wrong,  p.  166,  the  case,  p.  167,  et  seq. 
BLAQUIERE,  Mr.  furnished  me  with  his  manuscript  translation  of  the  Dattaca  ^ 

Nimaya,  p.  122. 

COLLATERALS  themselves  shall  take  the  estate ;  in  exclusion  of  the  heirs  of  Col- 

laterals  related  in  an  equal  degree,  p.  3. 
CONTRACTS  made.  Sue.  by  the  manager  of  a  famfly^  how  far,  valid  and  binding  on 

the  others,  p.  25.  
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CLAIlf  ^md  Nanclam^  &c.  the  effect  of,  p.  25. 

COrWIDp.WS  or  Sisters,  may  come  to  a  partition,  of  their  joint  estate3 ;  may  be  con- 
venient 4  ,:will  not.  confer  a  right  to  dispose  of  separate  share ;  or  vary  the  xnles 
of  inheritance^    Partition  between  males  has  a  d^fierent  effect,  p.  55. 

CSHATRi YA  or  KAettry,  p.  118. 

CASTES  or  Classes  of  H/iu26os,  foar,  p.  118. 

CRITRIMA  adoption ;  does  not  prevail  in  Bengal;  but  does  in  Mifhila.  See  case 
QtKulkun  Sing  v.  Kirpa  Sing  In  dL  p.  1^#  127^  forms  dispensed  within;  lustiap- 
tion  one  of  the  forms,  p.  127. 

COL£BROOK£,  Mr.  his  opinion  ai  Jagmnatha'^  Dig^t,  p.  138. 

CHUNDACAR^NA>  what, p.  141.     See  To.sure. 

CI^EETA  PINDA,  what,  p.  158. 

CONSIDERATIONS  upon  the  effect  of  entnisting  property  in  the  hands  of  women 
having  a  life  interest  only  in  it,  p.  90,  et  seq. 

CHARITABLE  DONATION.  A  widow  giving  her  hufil>and*s  estate  to  the  son 
of  one  daaghteii  who  was  pooT^j  living  another  who  was  ^cb>  not  snch  a  chari- 
table donation  a^  can  be  supported  i^  law,  p.  310,  ei  nq. 

COUBBROOKE,  Mr.  His  letters  relating  to  the  right  of  a  Hindoo  to  make,  a  will^ 
.  p.  817,  et  seq.  Will  to  be  governed  by  the  rule  concerning  gifts,  16.  and  partition^ 
p.  318.   What  property  may  be  disposed  of  by  will,  t6. 

CONTRACTS,  chapter  of,  p.  377,  et  seq. 

DESCENT  does  not  extend  beyond  the  great  grandson,  unless  there  be  an  inter* 
.    mediate  heir  through  whom  the  estate  may  be  convened,  p.  3.  See  CottatenUs^ 

DAUGHTERS  surviving  their  fathers  (who  do  not  leave  a  widow  or  niale  descend- 
ant) are  his  heirs,  pp.  4,  7. 

DAUGHTER.  The  son,  but  never  the  daughter,  of  a  daughter  shall  succeed  to  he; 
'  eistate,  pp.  6, 7. 

DAUGHTER.  Taking  immediately  jQrom  her  iather,  or  mediately  through  his  widow 
shall  have  an  esta4ie>  for  Ixte  only^  p.  6. 

DAUGHTER.;  See. OroiMl-iiaiisrA/er. 

DAUGHTERS..  See  TFidotis. 

Dj^GHTGR^  if  no  widow  or  son  shall  take  the  father's  estate.    If  sei;eral  daugh- 
ters, thq^  shall  take. equally,  p.  7. 

DATTACA,  meaning  of,  p.  122. 

DATTACAj  different  jopinions  concerning  the  rights  of;  some  9ay.be  is  lieir  to  kins- 
men generally  ;  some  that  he  is  heir  to  his  adopting  father  only,. p.  128;  excluded 
from  heirship  to  his  own  natural  family,  p.  128.  So  decided  in  S.  D.  Ad.  p.  129; 
.  JtfeiueVarrangenieat  of  sons  not  agreed  jupon,  p.  129,7a9afm(ffAa'4COfxuneqt^ryj 
p.  180,  et  seq.  Sons  legally  begotten  a^id^ns.  i/ii;^,  in  adop^on,4^e  only  two 
:  deschptiOBs  iknown^  in  tjus  (tha  Ka^.aj;e  of  )Jbie.ivoij[d,  pp.  129, 131. . ,  Ex^mj- 
l^ation  IIS  to  th^  HoMoca'^  right  t/o  i^erit,  pp.  132, 133, 134, 191^  ^I^.W.  Dot- 
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iiMl  (if  a  son  aftcrw^urds  begotten)  eotit|^d  to  a  (Air^  part  pf  Jiis  adoptixig  fa- 
ther's ptoperty,  p.  W6, 1«7,  «e«t6^.  See  appepdi^ ;  the  opiniops  of  Pimdifs  in 
tb^  casa  of  GotvrbuUub  v>  Juggemofpersaiid  Mitter  ^  al. 

DONATION  or  acceptance  of  a  son,  by  .a  wife  without  the  consent  of  h(er  husband 
is  invadid,  p.  908,  et  seq.  .exception  said  to  exist,  &c.  p.  214, 221.  £^4er,  maj 
give  younger  toother  in  adoption ;  refuted,  p.  222,  fit  seq. 

DISTBIBUnON.    &ee  Unequal. 

DATAGRAM  A  SANG  RAH  A,  law  relating  to  distribution  as  it  is  contained  in 
p.*243,  «f^s^. 

DISTRIBUTION,  Can  a  Hindoo  make  an  unequal  distributiop  among  his  sons? 
And  if  so,  .of  whf^  property  can  he  make  it  ?  ;Can  it  be  made  of  aucestorial  im^ 
movable  property  ?  p.  5J47,  et  seq. 

DISTRIBliTION.    See  tSAare,  and  Gift. 

DIAXiOGU£.concQnuiig  the- eight  of  a  father  to  mal^  unei^ual  flistribution ;  and  th€| 
opinions  of  Pundits  thejieiQp,  p.  2^,  et  seq.  land  p.  265,  et  seq. 

DEED  OF  GIFT,  not  .valid  if  unaccompanied  j>;^  possession  according  to  the  law 
of  the  Jfit'hila  sobool,  p.  5874,  /$t  seq.  Diffi^repce,  of  opinion  among  the  Pundits^ 
p.  277,  et  seq.  xQnere — Doc^  this  decision  ad^it  the  right tto  make  une<^ual  distri- 
bution by.deed  unaccQinpanied-by  possessipp  .in  jB^^^a/,  p.  278,  etseq.  See  tine-' 
qual  Distribution. 

DAUGHTEJRS.  See  Male  issue ,  not  necessary  parties  to  a  bill  of  qomplaint  in  a 
certain  case,  p.  846. 

DISPOSAL.hy  a  Hindoo  of  his  property  by  will.  His  abstract  ri^ht  to  do  so  well 
exemplified  by  a  decision  of  the  Supreme  Court,  p.  348,  et  seq. 

ESTATES.    It  is  a  genera/  rule  that  ma/es  shall  take  absolutely,  emd  females  for  life 

only,  p.  7. 
ESTATE.    Stt  Property. 
ECODISTO.    SeeSraddha. 
EXECUTOR.     Ste  case  which  arose  out  of  Luckinarain  Tagore^s  will  where  exe«* 

cu  tor's  executor  was  recognized  as  the  Testator's  executor,  p.  168,  etseq. 
EVIDENbE ;  chapter  of ;  materials  for  furnished  by  Mr.  William  Hay  Macnaghten. 

FATHER  having  begotten  a  sop,  discharges  his  debt  to  hii^pwn  progenitors,  p.  X2L 
FILI  ATIOJf ;  Jagannatha's  remarks  upon,  p.  130. 

GRAND-DAUGHTER ;  whether  by  a  daughter  or  a  son,  shall  never  succeed  to  her 

grandfather's  estate,  p.  6. 
GRANDMOTHER  has  a  right  to  a  son's  share  upon  partition  made  between  her 

son  and  her  grandsons,  p.  29. 
GREAT  GRANDMOTHER  has  a  right  to  a  share  upon  partition  made,  if  one  of 

the  partitioning  parties  be  a  son  or  a  grandson ;  although  there  be  great  grand- 
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sons  among  the  partitioners.    If  a  son  be  among  them  she  will  have  son^s  ^liiie  ; 

if  the  sons  be  dead  and  partition  made  between  grandsons  and  great  grandsons 

she  will  have  a  grandson's  share — semble,  p.  30,  et  seq.  p.  42,  rule  18 — 61,  et  seq. 
GREAT  GRANDMOTHER.    See  rule  7,  p.  40,  41. 
GRANDSONS;  if  they  divide  the  estate  the  grandmother,  as  well  as  the  mother 

shall  share  with  them.    They  shall  all  share  alike,  p.  41,  rule  9. 
GRANDMOTHER  cannat  have  less,  but  she  may  have  more,  than  a  mother  apod 

partition,  p.  54. 
GRANDSON  or  GREAT  GRANDSON ;  man  having  cannot  adopt  a  son ;  great 

great  grandson  may  be  adopted  by  a  Soodra,  p.  149, 150. 
GRANDMOTHER  claiming  as  heir  will,  upon  partition  made,  tid^e  both  as  heir  in. 

her  own  right,  and  as  a  partitioner,  the  partition  having  been  made  by  descend* 

ants  or  their  representatives,  p.  67,  et  vide  case  oiJeeomony  Dossee  et  al.  v.  At-^ 
^      taram  Ghose  5f  al.  p.  64,  et  seq.    Prior  decree  of  the  Supreme  Court  not  correg-. 

ponding  with  this,  p.  74,  et  seq.  &  p.  77  particularly. 
GIFTS  atut  Unequal  Distribution  ;^  chapter  of,  p.  241,  et  seq.  ] 

GIFT.     Father  may  make  a  gift  of  an  ancestorial  .Talook  to  one  of  eleven  sons;-  th» 

gift  amountiYig  to  6ne-tenth  part  in  value  of  the  estate ;  the  son  receiving  ife 

will  share  with  his  brothers  in  the  remainder,  p.  966, 268j  et  seq.  See  DeedL 

ilEIRS.     See  brothers,  sisters,  estate,  wives,  widows,  nuiiidens,  women,  kci. 

HINDOO  families.  See  Union. 

HINDOO  FAMILY.  Muddunmohun  Bysaaclcs — ^litigation;  See  case  from  p«  77  to 
p.  92. 

HINDOOS  ought  to  be  left  in  possession  of  their  own  laws,  religion,  usages,  and 
prejudices  ;  their  laws  ought,  if  possible,  to  be  made  consistent,  p.  IIZT.  ! 

HEIR.    See  Dattaca. 

HUSBAND  may  authorize  each  of  his  two  wives  to  adopt  a  mm,  p.  183,  etseq.  and 
see  p.  183. 

tiEIR.  Widow  taking  as  heir  of  her  adopted  son  does  not  thereby  acquire  any 
rights  more  than  she  would  have  had  as  succeeding  toiler  husband,  p.  SKH  et  seq. 

HINDOO.  His  right  to  dispose  of  his  property  by  will  recognized  in  the  Supreme 
Court,  p.  319,  et  seq. — ^may  dispose  of  ancestorial  immovable  property  by  will,  ib. 

Hindoo  disinherits  by  will  two  sons  on  account  of  their  misconduct,  and  makes  a 
small  provision  for  another-*-  he  being  deaf  and  dumb,  p.  349.  Hindoo  by  wUl 
may  give  10  anna*s  share  to  two  of  his  sons,  and  6  anna's  share  to  the  other  two, 
p.  350,  et  seq.  See  Release — ^WiU  of  a  Hindoo  leaving  BirUiA  snbfects  hiis  exe« 
cutors,  ai^  1  a  large  sum  (amounting  to  two-thirds  of  his  estate)  tO'  pious  or  su*- 
perstitious  purposes  established  by  the  Supreme  Court^.  p.  371^  et  seq*. 

INHERITANCE  ;  chapter  of,  ^.l,etseq. 
INHERITANCE ;  primary  rules  of,  p.  1,  et  seq. 
INHERITANCE  ;  Table  of— Appendix- 
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UrtfEBrTAJrCE!    Seelkscmt. 

INHERITANCE  and  PARTITION ;    Case  concemmg,  p.  04,  65,  66,  67,  G3. 
JAGANN ATHA'S  Digest ;  Mr.  Colebrooke'*  opinion  of.  See  Chkbrooke. 
INCEST.  Neither  Brahmin,  Khettty,  nor  Boice  can  adopt  a  boy  whom  it  would  havft; 

been  incest  in  the  adopter  to  beget,  p.  149 — ^may  adopt  one,  if,  without  incest  he 

could  have  begotten  him,  p.  150 — not  inconsistent  with  adoption  of  a  brother *» 

son.    Why,  p.  149. 
JAGANNATHA'S  remarks  upon  filiation,  p.  130. 
JONES,  Sir  William  ;  his  opinion  of  native  lawyers,  p.  1661 
IMMOVABLE  property,  p.  4.  Widow  has  a  life  interest  only  in,  p.  11,  movable  emi 

immovable  on  the  same  footing — semble,  p.  16,  18,  20,  et  seq.  23. 
INHERITANCE.      Sree  Crishna  TarcaJancara's  recapitulation  of,  to  the  property 

of  a  deceased  man,  p.  234,  etseq.  Remark  on  the  above  by  Mr.  Colebrooke,  p. 

237,  et  seq.    Suimnary  of  the  order  of  succession  to  the  property  of  a  womimy  p^ 

238,  et  seq*. 

IMMOVABLE  property  may  be  disposed  of  by  a  Hindoo  by  his  will,  according  to 
the  law  as  it  is  administered  in  the  Supreme  Court,  p;  319,  et  seq.  Case  of  JZani- 
fonoo  Mullick  £f  at.  v.  Rumgopaul  Mullick  2f  a/,  p.  34(^  et  seq. 

IDOL.  The  whole  property  of  a  Hindoo  for  the  support  of  an  Idol  declared  inopera- 
tive. This  not  avowed  by  the  Court  as  a  reason^  for  its  declaration,  p.  320,  et  seq. 
In  many  instances,  the  Supreme  Court  has  upheld  bequests  for  the  support  of^ 
Idols,  p.  322,-6/  seq.  Possession  of  an  Idol  severally  decreed^  where  the  parties 
entitled  to  it  could  not  agree  to  hold  it  jointly,  p.  323,  et  seq.  The  whole  of  a 
HtWoo's  property  left  for  the  support  and  worship  of  his  family  Idol  so  applied^ 
This  seems  to  have,  been  by  consent  of  all  the  sons,  p.  335,  et  seq. 

JUDICIAL  PROCEEDINGS ;  Chapter  of;  materials  for  furnished  by  Mr.WUliam 
Hay  Macnaghien. 

IMMOVABLE  PROPERTY.     See  Talook. 

JOOGULKISHOR  ADIE'S  will,  p.  357,  et  seq.  Doubts  as  to  the  propriety  of  the 
Supreme*  Court's-decision  in  that  case,  t&.. 

KIN,  (next  of  to  the  husband)  have  an  undoubted  right  to  succeed  to  the  estate 
movable  and  immovable  taken  upon  his  death  by  the  widow,  p.  23. 

'LAW  (by  the  Hindoo)  that  which  is  declared  to  be  forbidden,  immoral,  and  sinful^ 
may  nevertheless  be*  valid  if  done,  p.  24,  et  seq.  p.  33,  et  seq. — passim. 

XAW,  Hindoo,  different  in  Bengal,  from  that  which  prevails  in  other  parts  of  India^ 
p.  127. 

LAWYERS,  Native.  See  Jones,  Sir  WiUiam. 

LAW  HINDOO,  difficult  to  distinguish  by  what  is  enjoined  or  prohibited  in  a  m«t 
ral,  and  what  is  so  in  a  legal,. sense,  p»  24&,.et  seq.  .   ; 

LEGISLATING  newer  of  in  India;  some  considerations  on,  p..  304,  et  seq^ 
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HOTH  ER  will  not  be  the  heir  of  her  son  who  dies  in  the  lii^  tSaie  of  Us  fBLihef,  p.  •,  8L 

MOTHER ;  ihe  heir  of  her  son  who  sonrivles  his  father,  and  dies  vouaarried,  p.  6. 

MARRIAGE  and  Adoption  ;  for  further  scatter  telating  to,  see  p.  47$,  ei  seq. 

MOTHER ;  if  heir  son  shall  sarvive  her  husband,  and  then  die,  leavn^  neither  wi- 
dow nor  son ;  the  mother  shall  sncoebd  «as  hki  (her  son's)  hdr ;  akhai^  widows 
of  her  hnsband,  and  dan  :h'ers  of  his,  be  snMtij^.  The  motiber  w^  take  in  ex.- 
elusion  of  the  brothers,  widows,  and  daughters,  of  her  huAand,  p.  B. 

MAIDENS ;  succession  to  their  property,  p.  9. 

MOTHER.  Upon  the  death  of  her  husband  to  managie  his  estate  during  the  minori- 
ty of  his  sons,  p.  25.  Mothers  of  the  ^ons  shall  manage  in^exohision  of  obilcHesa 
widows  or  those  who  may  have  daughters  only,  t6.  p.  26. 

MOTHER ;  her  interest  in  property  taken  by  her  upon  partition,  the  same  aarOuBttok^ 
en  by  a  widow  upon  the  death  of  her  husband,  p.  12,  et  seq.pj^l^^aeq.  p.  34. 

MOVABLE  and  IinnuwabU  property.  A  distinction  made  betweaDi':theai4n4he  hands 
of  widows  and  mothers.  Considerations  upon  this  subject,  p.  dSt^^seq.  Sea 
Immovable. 

MOTHERS.    See  Brothers. 

3I0THERS.  If  there  be  three  sets  of  uterine  bfotfaers  ;*one  otihree,  one  ofyiwr, 
and  one  of  five;  their  mothers  being  alive.  If  these  sets  should  separate  from 
each  other,  the  mother's  will  not  be  entitled  to  any  share ;  but  if  they  separate 
among  themselves,  the  mother  of  the  three  will  be  entitled  to  B,fomrth;  the  mother 
of  the  four  to  a  fifth,  and  the  mother  of  the  five  to  a  sixth  shaie  of  their  eatsLtes 
respectively,  p.  43. 

MOTHERS  taking  a  share  upon  partition,  take  an  estate  for  life  only,  either  in 
movable  or  in  immovable  property — semble,  p.  43,  44,  45.  TUs  I  conceive  to  be 
now  beyond  doubt. 

MOTHER  cannot  in  any  case  enforce  partition,  p.  45. 

MOVABLE  and  immovable  property.     See  Partition. 

MOTHER.    See  Brothers. 

MOTHERS  entitled  to  the  joint  protection  of  their  descendants,  p.  '47. 

MOTHERS.     See  Partition. 

MOTHER  not  entitled  to  property  acquired  by  her  sons,  unless  acquired  by  means 
of  tlie  patrimonial  wealth,  p.  51. 

MOTHERS.    See  mdows— Partition. 

MOTHER,  who  has  one  son  only  cannot  be  entitled  to  a  share  of  his  estate ;  but  if  Ait 
sons  divide  after  his  death,  she  will  then  be  entitled  to  a  share  as  grandmother. 

MOTHER  may  be  entitled  to  a  share  upon  partition,  when  grandmother  will  be  ex^ 
eluded,  p.  54. 

MOVABLE  and  IMMOVABLE  property;  right  of  widows  and  mothers  in,,  consi^ 
derations  concerning,  p.  9S,  et  seq. 

MARRIAGE.  See  Brahmin  and  Soodra,  Adoption  of  a  boy  oannot  take  place  af- 
ter his,  p.  141. 
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SAlNTENANCti ;  wid<nr*s  rigfit  to ;  how  enforced,  p.  60,  rf  nq.    Not  to  be  left  at 

the  mercy  of  him  whose  duty  it  is  to  maintain  her,  p.  63.    Where  she  will  not  be  . 

entitled  to  separate  maintenance,  p.  62 ;  ordered  to  be  secured  to  a  widow  when 

hdt  husbatid's  sons  divided  the  estate,  p.  63. 
MIT'HILA,  law  of.    See  Deed. 
MACNA6HTEN,  Mr.  WiUiam  Hay,  furnished  the  materials  of  which  the  two  last 

chaptar5>  vis.  of  Judicial  Proceedings,  and  of  Evidence,  are  composed. 
MALE  ISSUE.  The  estate  of  a  father  passes  to  his  daughters  for  the  sake  of  male 

issue,  p.  813,  et  seq. 
MOTHER.     The  rules  affecting  property  devolving  on  a  widow  equally  affect  pro«* 

perty  devolving  on  a  mother,  p.  314,  et  seq. 
MOTHERS  take  an  estate  for  life  only,  p.  43,  et  passim. 

NEPHEWS*  Sister's  sons,  succeeding  to  their  uncle*s  estate,  obtained  a  new  trial; 

having  been  heirs  at  law  and  considered  as  disinherited  by  adoption,  p.  166. 
NATIVE  LAWYERS.    See  /onw.  Sir  Wimam. 

PJROPERTY,  immavt^,  given  by  a  husband  to  hid  ^ife,  he  shall  have  die  dominion 

over  it  during  his  life.   Mwable  property  so  given  shall  be  at  the  wife's  absolute^ 

disposal  from  the  time  of  the  gift,  p.  4. 
fHOPERT  Y-  So  distmction  between  movable  and  immrtt^rtbte.  if  acquired  in  a  cer» 

tain  manner — semble,  p.  4. 
PROPERTY.    See  AncesforitH. 
PUNDITS'  opinion  of  on  the  rights  of  mdows  taking  as  heirs  of  their  husbands  ; 

and  motheiB  laloBg  on  partitien.  No  distinction  made  between  them  in  law,  p.  13,' 

et  seq. 
PROPERTY  of  deceased  persons  may  be  sold  for  certain  purposes,  p.  26. 
PARTITION,  chapter  t)f,  p.  28,  et  seq. 
PARTITION;  great  grandmothers  have  not  a  right  to  a  share  of  the  property,  upon 

'  partition  made  of  it  by  her  great  grandsons,  p.  28. 
PARTITION.    See  mother,  €aid  grandmother  ;  also  great  grandmother. 
PROPERTY.    See  movabU  and  immotable. 
PARTITION;  no  distinction  now  made  in  the  shares  of  sons  upon  partition,  p.  87^ 

et  seq.    See  Brothers. 
PARTITION ;  primary,  &c.  p.  40,  41 — semble.  See  great  grandmother. 
PARTITION.    See  ^aridstms,  and  widows. 
PARTITION  may  be  enforced  by  any  person  having  a  share,  derivatively  or  other** 

wise,  in  an  estate,  p.  45. 
PARTITION  may  be  enforced  of  immovable  as  well  as  of  movable  property.    Of 

ancestoriaH  or  joiMly  acquired,  p.  40. 
PROPERTY.    See  Ancestorial. 


PARTITION  of  an  estate  if  made  even  against  the  win  of  all  the  posseswns,  will^ 
entitle  the  mother,  &c.  to  a  share^  p.  47. 

PROPERTY.    See  Separate. 

PARTITION ;  no  question  to  be  raised  npon^  by  the  mother  of  daughtem  only. 
See  rules  25,  37,  p.  51 — 55. 

PARTITION.    See  Widows,  and  p.  77. 

PARTITIONS  to  entitle  a  mother  to  a  share  must  be  of  ancestorial  wealth,  or  of 
wealth  acquired  by  means  of  ancestorial  wealth ;  hence,  the  mother  may  be  en-^. 
titled  to  a  share  upon  partition  when  the  grandmother  will  be  excluded^p.  54. 

PARTITION  and  INHERITANCE ;  case  concerning,  pp.  64,  65,  68,  G7, 68. 

PARTITION ;  right  of  widows  on ;  case  concerning,  ^rom  p.  69  to  p.  74.  Another 
case,  from  p.  74  to  p.  77.    See  Inheritance  and  Partition. 

PARTITION.    See  widows  right  to  enforce. 

PROPERTY ;  movable  and  immovable  ;  right  qf  widows  and  mothers  m  ;  oonsidem^  : 
tions  concerning,  p.  93,  et  seq. 

PRINCIPLES  fixed ;  ought  not  to  be  disturbed,  p.  106, 117. 

POITAH,  what ;  p.  140.    When  investiture  with  must  take  place ;  consequences  of 
omitting,  p.  140, 141.    Poitah  belongs  to  the  three  superior  castes  only ;  not  to 
Soodras,  p.  140. 

PARB'HUN.    See  Sraddha. 

PUNDITS'  opinion  upon  the  rights  of  au  adopted  son,  delivered  to  the  author,  p.  16^ 
et  seq.  observations  on  this  opinion,  p.  162, 163. 

PROPERTY ;  doubts  as  to  the  right  of  disposing  of  Ancestorial  immovable,  p.  259; 
et  seq.  The  question  much  perplexed — passim.  See  Unequal  DiUrUnttion. 

PUNDITS ;  contradictory  opinions  of,  p.  291,  et  seq.  Inconsistent  and  contrary  opi- 
nions of,  p.  302,  et  seq. 

PIOUS  PURPOSES.  Widow  or  mother  may  alienate  property  Yo  a  modero/tf  ex^ 
tent  for  pious  purposes  beneficial  to  the  deceased,  p.  314. 

PROBATE.    See  Supreme  Court. 

PARTITION.  It  would  appear  that  a  Hindoo  cannot  by  his  will,  prevent  his  de- 
scendants from  coming  to  a  partition  of  his  property,  p.  325^  et  seq^ 

POSSESSION  of  an  Idol  or  Shih  decreed,  p.  323,  et  seq. 

PARTITION.    See  Supreme  Court. 

PROPERTY,  separate,  p.  48,  et  seq. — Property  left  by  a  Hindoo  to  his  brothers,  al- 
though his  widow  survived  him,  p.  360,  et  seq.  Property  so  left  to  a  brother  al- 
though there  were  daughters  and  a  widow  surviving,  p.  365,  et  seq.  See  p.  2B9, 
et  seq. 

QUALITIES ;  good  or  virtuous.      Seem  in  this  (the  Kali)  age  to  be  disregarded  as 
to  the  effect  of  giving  preference,  p.  132,  et  passim.      In  p.  132  the  observation 
applies  to  the  inheritance  of  a  Dattaca;  but  it  will  be  found  throughout  that  tho  - 
preference  formerly  given  on  account  of  superiority  of  qualities  is  now  abolished. 
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REUNION,  chapter  of,  p.  107,  et  seq.  Never  heard  of  an  instance  of.  Law  concern^ 
ing  unsatisfactory,  undefined  and  contradictory  ;  passim;  to  the  end. 

RECORDER  OF  MADRAS ;  his  declaration  concerning  the  gift  of  an  only  son  in 
adoption,  p.  147,  ei  seq. 

RELATION ;  nearest  in  the  male  line  ought  to  be  adopted,  p.  148, 149. 

REMARKS  upon  the  case  of  Verapermal  PiUay  v.  Narrain  Pillay  et  al.  decided  in 
the  Recorder's  Court  at  Madras,  p.  186^  et  seq.  construction  put  upon  a  will  in 
that  case,  p.  188,  et  seq. 

RELIGIOUS  purposes.  A  very  large  sum  of  a  Hindoo's  estate  directed  by  the  Su- 
preme Court  to  be  applied  to,  p.  347,  et  seq. 

RELEASE  give  n  by  an  Infant  Hindoo  and  his  mother  on  his  part,  set  aside,  p^  352. 

i^ISTERS  cannot  in  any  case,  succeed  to  the  estate  as  heirs,  but  the  sons  of  sis- 
ters may  succeed,  p.  4r 

STREED'HUN  ;  women  possessed  of  property  before  marriage  in  their  own  right, 
shall  hold  it  independently  of  their  husbands,  p^.  4. 

SONS  take  per  capita  ;  their  sons  per  stirpes,  p^  3. 

SISTER  of  the  half  or  whole  blood,  never  can  succeed  to  the  estate  of  her  brother ; 
but  the  son  of  a  sister  may  succeed  to  it,  and  will  succeed  in  preference  to  tha 
son  of  an  uncle,  p.  7. 

SISTER  cannot  succeed  as  the  heir  of  a  sister ;  but  as  her  father's  heir,  she  may  suc^ 
ceed  to  property  derived  by  her  sister  from  him,  p.  7. 

SISTER.    See  Brother. 

SRADDHA ;  the  person  whose  duty  it  is  to  perform  it,  does  not  necessarily  succeed 
to  the  estate,  p.  8v 

SISTERS  succeeding  to  their  father's  estate,  p.  10, 11. 

SONS  are  of  age  when  they  complete  sixteen  years  by  the  Hindoo  law.  This  is  the 
rule  in  the  Supreme  Court;  but  by  the  Regulations  of  Government,  minority  con- 
tinues in  the  Mofussil  until  the  eighteenth  year  has  been  attained,  p.  23. 

SONS  how  they  shall  take  upon  partition  in  a  given  case,  p.  40.    See  Brothers. 

SEPARATE  property  may  be  acquired  by  individuals  of  a  family  living  in  a  joint 
and  undivided  state,  p.  47,  48,  and  the  case  which  follows,  p.  48,  49>  50,  31, 

SISTERS.    See  Co-widows. 

SISTERS  ;  rights  of,  if  so  they  can  be  caUed,  p.  55, 56, 97, 98, 99, 100, 101, 102, 103, 
104, 105. 

SON,  ought  to  be  adopted  by  him  who  has  not  one,  p.  118. 

SOODRA,  p.  118. 

SOODRAS  may  adopt  relations  which  Hindoos  of  the  three  superior  castes  are  for- 
bidden to  adopt,  p.  119. 

SOODRAS  are  said  by  Vachispati  to  be  incapable  of  adopting  a  son ;  this  abundant- 
ly refuted,  p.  119, 193. 

60N  ;  eldest  begotten  from  a  sense  of  duty  ^  others  are  begotten  from  %  love  of  plesi- 
sure ;  this  questionable^  p.  121;  122. 
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SANTANEE ;  liis  speech'to  fi'AJmm^  p.  123: 

SON ;  what  a  man  obtains  by  havte^sr  ^o-  H^  deli  vets  hii  fttfaer  from  the  IwBcidled 
put;  adopted  cannot  claim  tlie  fan^y  i^nd  Mtate  Of  hiK  lueftuml  ftaiily ;  the  fiiX 
neral  oblation  of  him  who  has  given  away  his  son^  is  exttucft^  p.  132* 

SON  of  brother  best  for  adoption ;'  by  sotli  of  OM  bvother  of  tfa^  ^vlMte  blood,  oil  bi^* 
thers  become  fathers.  Dees  not  apply  tx>  Soodra$  hfkt  to  fSkv^  snpoiior  castes, 
pv  128 ;  author's  conchision^  and  Gavev^hana'9  op&iion  oli  the  subject^  p.  123» 
124.  Sister's  son  forbidden  to  be  adopted  except  by  Scfodrai,  p.  125.  OMty  son» 
not  to  be  gi^eo  in  adoption,  p.  IStk  Womafi  not  to  give  or  accept  a  son  withoiii 
the  consent  of  her  lord,  p.  126.  Btmaiion  w  iiecepimwe  ^iHloat  such  coaseat  tit- 
valid,  p.  126.    Gift  oteldesi  son  prohibited)  p.  138. 

SONS ;  begotten  and  given,  the  only  two  descriptions  recogmzed  in  this  degenerate  of 
Kali  age  of  the  wotld>  p.  129>  13d>  et  seq. 

SOODRAS  may  marry  at  any  age  however  early ;  but  the  ceMUMQ^  of  tonnfle  ftinst 

1      precede  mairiage,  p.  141. 

SHUNKSHKAR.   What,  p;  142. 

SON.  A  man  having  one  cannot  adopt,  p.  146,  l»nt  exeepitiOBis  Hifl  be  pointed  out' 
Seep.  149. 

SON ;  eldest,  gift  of  forbidden,  p.  146.  Gift  of  only  son  sinful  in  Afe  extreme,  p.  147, 

SUTHERLAND,  3Ir.    His  synopsis  of  the  law  of  adoption  quoted,  pw  149. 

SISTER ;  son  of  a  wife's,  may  be  adopted  because  the  mfdrnage  of  one  msih  te  sevo^ 
ral  sisters  is  permitted,  p.  149. 

SAPINDAS  ;  adoption  of  by  Brahmins  according  to  GavertBmnu  Vflto  gives  die  rt» 
verend  Savnaca  Mwifs^pixAon,  p.  158. 

SON  BEGOTTEN  ;  if  one  after  adoption,  the  rule  as  to  inheritance;  doubts  con* 
coming  the  rule,  p.  150, 151. 

SAPINDAS ;  what  included  in  and  discussion  concerning,  p.  152,  el  seq.  Saphndm^ 
if  procurable  ought  to  be  adopted,  p.  155. 

SAUxMBUSTER.    See  Sraddha. 

SRADDH A.  If  thete  be  no  son  begotten  or  adopted,  widow  may'perfonii  Sraddhd, 
i.  e.  Ecodisto  and  Saumbuster.  PanVhun  cannot  be  jwfrformed  by  a  woman,  p. 
157, 158.  Sraddhas  to  be  pefrforraed  by  ne^Testmale  relation  by  descent.  Widow 
related  by  the  Cheeta  pinda.    She  to  perlbrm  till  son  comes  of  age,  &o.  p.  158. 

SISTER'S  SONS.    See  JVepAcu^. 

SUCCESSION.  The  succession  of  one  adopted  is  vested  in  the  other  adq[>ted  son, 
as  being  the  nearest  collateral,  p.  180,  et  seq. 

SON  ;  after  the  adoption  of  one  by  the  husband ;  his  widow  having  had  his  autho- 
rity, may  aftet  her  husband's  death  adopt  another,  although  the  one  adopted  by 
him  be  living ;  p.  181,  et  seq.  Authority  given  to  a  wife  to  adopt  a  son  onheroum 
account,  p.  183.    See  Husband  and  Wife. 

SON  cannot  be  adopted,  if  there  be  a  son  of  the  body;  unless,  p.  165.    €5an  aso^be 

"*    adopted,  Vvith  the  begotten  son's  consent  ?    Qu.  p.  185* 
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gyR[ARE;  causes  which  are  said  to  justify  the  gift  of  a  greater  share  to  one  son  thaft 
to  another,  by  his  father,  p.  252,  et  seq.  p.  260,  et  seq. 

SUDDER  DEWANNEE  ADAWLUT.  Last  decision  of  that  Court  regarding  the 
right  to  dispose  of  ancestorial  iuunovable  property,  p.  283,  et  seq.  considerations 
thereon,  ib. 

SISTERS  equally  entitled  on  their  mother's  death  to  succeed  to  the  estate  of  their 
fietther.  The  father's  widow  cannot  give  to  the  son  of  one  daughter,  her  hus- 
band's estate,  although  the  other  daughter  had  not  a  son  at  the  time  of  the  gift> 
p.  310,  et  seq. 

StJPREME  COURT.  Several  decisions  of  involving  a  right  to  make  an  unequal 
distribution  among  sons,  p.  319,  et  seq.  Probates  of  Hindoos*  wills ;  and  admi-» 
nlstration  to  the  estates  of  intestate  Hmioos  granted  by  the  Supreme  Court, 
p.  320. 

SHIB.    See  Idol. 

SUPERSTITIOUS  USES.  Money  left  by  a  Hindoo  (or  such  purposes,  and  also 
lands,  decreed  to  be  so  applied,  p.  323,  et  passim,  throughout  the  chapter  of  Wills^r 
See  Nemoychum  Mulliclcs  will,  p.  336,  et  seq.    See  Religious. 

SUPREME  COURT'S  decree  on  partition  in  this  case,  not  consistent  with  a  subse* 
quent  decree,  p.  75,  et  seq.  and  p.  64,  et  seq.  ^ 

SEPARATE  property,.    See  Property. 

TONSURE,  or  Chundacarana  ;  adoption  cannot  take  place  after  the  ceremony  of^ 

has  been  performed.    This  applies  to  all  the  classes,  p.  141.   Case  on  the  subject 

decided  in  S.  D.  Ad.  p.  142,  et  seq. 
TONSURE.      Benares  Pundits'  opinion  concerning  the  right  of  adoption  after;  erro^ 

neons,  p.  190,  et  seq. 
TANJORE  Case,  p.  190,  et  seq. 

TONSURE  must  be  performed  in  the  adopter's  name  and  family,  p.  192. 
TALOOK,  ancestorial,  given  by  will  to  his  nephews  by  Rajah  Nobkissen,  held  good^ 

p.  356,  et  seq. 

UNION  in  Board,  Property,  and  performance  of  Religious  ceremonies,  is  the  original 

state  of  every  Hindoo  family  ;  but  separation  may  be  effected  partially,  and  ii^ 

other  respects  the  union  will  continue,  p.  54,  55. 
VAYSYA  or  Boice,  p.  118. 
VET  ALA  and  BH  AIRAVA,  story  of,  p.  124, 125. 
UP  AN  AY  AN  A,  what,  p.  141. 
UNDIVIDED  family;  brothers  belonging  to,  may  acquire  separate  property,  p.  47^ 

etseq. 
UNEQUAL  DISTRIBUTION;  most  of  the  doctrines  relating  thereto  contained  in 

the  Day  a  crama  Sangraha,  p.  242,  et  seq. 
UNEQUAL  DISTRIBUTION  may  be  made  of  ancestorial  immovable  property  ^ 
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fill  may  be  given  to  one  son.  It  is  sinftil,  but  valid,  p.  271,  et  seq.  Opinion  of 
the  Pundits  Jagannath  and  Kerperamy  p.  273.  Remark  of  the  Sudder  Dewannee 
Adawlut,  p.  274.  A  man  may  give  the  whole  of  his  property  by  deed  to  his ' 
younger  son,  in  exclusion  of  the  elder,  p.  280,  et  seq.  Pundits'  opinion ;  such  a 
gift  is  forbidden,  and  immoral,  but  valid,  p.  282.  The  ^.uthority  of  the  two  above 
cases  seems  to  be  shaken ;  decision  turned  on  the  ground  of  non-delivery  of  pos« 
session  ;  if  this  be  so  a  Hindoo  cannot  dispose  of  his  property  by  will,  p.  283, «( 
seq.  It  is  agreed  by  all  that  unequal  distribution  of  ancestorial  immovable  pro- 
perty is  forbidden ;  all  agree  as  to  its  immorality.  Is  it  valid  or  invalid  if  made? 
p.  !^2,  et  seq. — mode  of  reconciling  differences  of  opinion,  p.  293. 
UNDIVIDED  Hindoo  family,  one  of  receives  one-third  instead  of  one-half  of  an 
estate,  he  being  entitled  to  half.  This  is  binding  on  his  adopted  son,  p.  361,  etseq. 

WIDOW  cannot  claim  any  property  in  right  of  her  husband,  except  such  as  her  ha6« 
band  was  actually  possessed  of  in  his  life  time,  p.  1. 

WIDOWS  are  heirs  of  their  husbands  who  die  not  leaving  a  son,  or  male  descend* 
ants,  p.  1,  3,  5. 

WOMEN.    See  Slreedhun. 

WOMEN.    See  Property,  and  Considerations. 

WIFE.    See  Property. 

WIDOW ;  if  there  be  no  son  shall  take  her  husband's  estate  (be  the  fiEunily  of  her  has- 
band  divided  or  undivided  ;)  after  her  death,  the  daughter,  or  daughters  of  her 
iiusband  shall  take  it,  p.  5,  G,  9. 

WIDOWS.  If  no  sou^  shall  succeed  to  the  estate  of  theirbusband  jointly  and  equal- 
ly ;  as  they  die,  their  shares  respectively  shaH  go  to  the  daughters ;  no  right  of 
survivorship  among  widows,  p.  6. 

WIDOWS  who  take  an  estate  take  it  for  life  only,  p.  9. 

WIDOW  childless  shall  take  before  the  daughter  of  her  husband  by  another  wife,p.9l 

WILL  made  during  minority  declared  void,  p.  11.     See  Remarks. 

WIDOW  not  entitled  to  more  than  a  life  estate  in  inovaft/e property — sembie — ^never 
considered  entitled  to  more  than  a  life  estate  in  immovable  property^  p.  11  to  16j 
et  seq. 

WIDOW'S  right  to  immovable  property  for  life  ;  two  cases  in  ejectenent  thereon,  p. 
18, 19,  et  $eq.    See  Maintenance. 

WIDOW'S  right  in  immovable  property  being  limited  to  an  estate  for  life,  never  doubt- 
ed by  the  Supreme  Court,  p.  IB. 

WOMAN.  In  1799  the  Supreme  Court  seems  to  have  considered  her  right  to  any 
description  of  property  taken  under  any  circumstances  (even  under  the  will  of 
her  husband)  confined  to  a  life  estate.  This  nqt  reconcilable  to  subsequent  de- 
cisions, p.  20,  et  seq. 

WILL'S  effect  now  given,  greater  than  that  formerly  given  to  them  by  the  Supreme 
Court,  p.  85,  et  seq. 
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WIDOW  as  representative  of  her  husband  may  insist  upon  a  partition  of  the  es% 

tate,  p.  39. 
WIDOWS ;  where  they  will  be  excluded  from  a  share  upon  partition  made  among 

the  sons  of  their  husband,  p.  39. 
WIDOWS  ;  how  they  shall  take  upon  partition  in  a  given  case,  p.  40.  See  Partition, 

Sons,  and  Brothers. 
WIDOWS  ;  a  case  in  which  they  will  be  entitled  to  take  a  share  upon  partition  made, 
among  their  own  grandsons,  although  not  entitled  upon  partition  among  their 

husband's  sons,  p.  41.  * 

WIDOWS  childless,  or  having  daughters  only,  not  entitled  to  a  share  of  their  hus- 
band's estate,  upon  partition  made  by  his  sons,  or  by  their  representatives ;  such 
widows  entitled  to  maintenance  only,  p.  41,  42. 
WIDOWS.  See  Brothers. 

WIDOWS  how  they  share  upon  partition  when  made  among  immediate,  and  re- 
mote descendants,  p.  52, 53,  54. 
WOMEN.  Summary  of  their  rights,  &c.  p.  56, 57. 
WIDOWS  ;  mothers,  J^c.  considerations  respecting,  p.  57, 58,  69. 
WIDOW.    Case  in  which  she  enforced  a  provision.      Compelled  the  son  of  her  bus- 
t)and  by  another  wife  to  make  her  a  monthly  allowance,  p.  CO,  61, 62,63, 64.  Case 
in  which  widows  failed  in  attempt  to  enforce  a  separate  provision,  p.  62.     Case 
in  which  the  Supreme  Court  ordered  a  sum  of  money  to  be  set  apart  (when  a 
partition  was  decreed)  for  the  purpose  of  securing  a  childless  widow  a  suitable 
maintenance,  p.  63,  C9.       Not  to  be  left  at  the  mercy  of  him,  whose  duty  it  is  to 
maintain  her,  p.  63. 
WIDOW'S  right  upon  partition ;  case  concerning,  p.  69,  70,  71,  72,  73,  74.  Another 

case,  p.  74,  75,  76,  77  ;  and  see  Inheritance  and  Partition. 
WIDOW'S  right  to  enforce  partition  ;  case  concerning,  p.  77,  et  seq. 
WILL  by  the  elBTect  of  her  husband's,  widow  deprived  of  her  share  upon  partition; 

case  concerning,  p.  81,  et  seq. 
WOMAN  no*  to  give  or  accept  a  son  in  adoption,  without  the  assent  of  her  lord,  p. 

126.  See  Son. 
WIDOW  in  pursuance  of  her  husband's  instructions  may  adopt  a  son  after  hig 
death ;  adoption  by  a  widow  without  such  instructions  is  a  nullity.  She  is  not 
after  her  husband's  death  competent  to  give  his  son  in  adoption.  Excepted 
cases  will  be  noticed,  pi  155.  Widow  adopting  ought  to  guide  herself  by  the 
rules  laid  down  for  the  direction  of  her  husbaml.  Some  latitude  allowed  ;  but 
special  instructions  to  be  specifically  followed.  Two  widows  may  adopt  in  sue- 
cession  to  each  other,  if  authorized  by  the  husband  so  to  do,  p.  156.  She  may  be 
authorized  to  adopt  in  case  i^f  the  death  of  a  son;  or  to  adopt  a  son  for  herself 
although  the  husband  had  adopted  one  for  another  wife,  p.  157.  When  she 
ought  to  adopt ;  a  boy  adopted  by  her^  is  as  if  he  had  been  adopted  by  her  hus* 
band  himself;  p.  157. 
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WIDOW.    Soc  Sraddlut. 

WFLL;  case  of  adoption  under.  Liirhjnarain  Tagores,  p.  169,  et  seq. 

WIDOW.      Can  she  receive  a  child  in  adoption,  if  without  incest  he  could  not  h&m 
boen  beirotten  upon  her  ?  qu.  p.  173,  et  seq. 

WIFE;  usual  to  adopt  a  boy  as  the  son  of  a  particular  wife,  p.  174. 

WIDOWS;  two  may  adopt  in  sucpession  by  virtue  of  powers  from  their  deceased 
husband,  p.  177,  et  seq. 

AVIFE ;  power  cannot  be  given  to,  to  adopt  a  son  in  case  of  a  disagreement  between 
■•.    her  and  the*  son  df  her»husband's  body,  but  power  to  her  to  adopt  may  be  giyea 
in  case  of  the  death  of  such  son,  p.  18.5, 

WIDOW,  durino:  the  minority  of  her  sons  may  sell  her  husband's  estate  for  certain 
purposes,  p.  26.     See  Mother y  and  Pioiis  Purposes.  • 

WILL ;  rijrht  of  makins:,  not  expressly  given  to  flindoos  by  their  own  law,  p.  241. 
Right  confirmed  in  the  Supreme  Court,  i6.  Hindoo  may  give  by  wift  his  proper* 
ty  to  his  brothers  although  he  leaves  a  widow  surviving,  p.  2G9,  et  seq.  QuOref 
The  riofht  of  a  Hindoo  to  dispose  of  his  property  by  will  is  virtually  denied  by  a 
decision  of  the  Sadder  Dewannee  Adawlut,  p.  395,  et  seq.  Consequence,  p.  ^^ 
:€t  seq. 

l^IDOW  cannot  dispose  of  land  to  which  she  succeeded  on  the  death  of  her  has- 
bandy^^p.  305,  et  seq.  She  may  relinquish  in  favor  of  the  next  heir  of  her  husband, 
p.  309.    Gift  made  by  a  widow  to  the  son  of  one  daughter,  she  having  another 
dau.;hter  living,  void.     The  daughters  equally  entitled  on  the  death  of  4heir  me^ 
thcr,  and  thdr  sons  after  them,  p.  310,  et  seq.    See  Adoption.    See  Heir. 
WI.TJjS  ;  Chapter  of,  p.  316,  e^  seq.    See  Colehrooke  and  Hindoo. 
WILL  of  a  Hindoo  declared  wholly  inoperative  by  the  Supreme  Court,  p.  320, «/  seq. 
exception  as  to  one  bequest.      Quere  as  to  the  propriety  of  this,  i&.     A  Hindoo 
cannot  by  will  prevent  his  descendants  from  coming  to  a  partition  among  them- 
selves— semble,  p.  325,  ct  seq.    See  Idol  and  Superstitious  uses.  Hindoo* s  right  ta 
dispose  of  every  description  of  property  declared,  p.  340,  etseq. 
WILL;  Hindoos.    See  Disposal  and  Hindoo.  See  also  Joogulkiskor  Adie* 
WIDOW.     See  Property. 


N.  B. — This  Index  extends  to  the  six  first  Chapters  only.     It  u>as  not  thought  ite^ 
lessary  to  give  an  Index  to  the  three  last. 


TO  THE  HONORABLE 


THE  COURT  OF  DIRECTORS 

For  the  Affairs  of  the  Ilon^hh  the  Vnitcd  Company  of  MerehanU 

of  England  Trading  to  the  East  Indies. 

Honorable  Sirs, 


It  is  with  the    most   acute  pain,    anil 
■  are  not  discre'difable  to  me  as  a  Went 


other  feelings  which  I 
trust  are  notdiscredifable  to  me  as  a  Gentleman,  that  1  am  con- 
strained to  appeal  to  yoiir  llono'-ablo  Court  acrainst  the  unprece- 
dented, and  as  I  conceive  unjustiiiable,  conduct  of  the  Governor 
General  in  Council. 

If  it  shall  appear  that  I  have  suffered  the  most  grievous  op- 
pression ;  tlidt  1  have  been  cruelly  wronged  by  a  wilful  and  a 
wanton  abuse  of  Power,  that  the  ordinary  forms  of  proceeding 
have  been  violated,  and  every  principle  of  Justice  reversed,  in  my 
case,  1  feel  confident  that  I  shall  obtain  redress  from  your  Ho- 
norable C  onrt. 

1  must  beg  the  particular  attention  of  your  Honorable  Court 
to  the  Correspondence  which  has  taken  place  between  the 
Governor  General  in  Council  and  me,  and  also  to  that  which  has 
taken  place  between  the  Government  and  Board  of  Trade,  upon 
this  occasion. 

After  my  Condemnation^  li  hearing  was  vouchsafed  to  me, 
apparently  as  an  indulgence  ;  and  I  hnmbly  submit  that  before  I 
was  condemned,  1  ought  to  have  been  heard  as  a  matter  of  right. 
— ^The  cause  of  this  unusual,  this  unexampled  precipitancy  to  my 
conviction,  I  shall  not  conjecture  ;  if  any  be  existing,  it  is  within 
the  knowledge  of  his  Lordship,  and  he  must  be  able  to  make  it 
appear.  —But  if  it  sh;ill  be  manifest  to  your  Honorable  Court 
that  1  have  done  nothing  which  can  justify  the  harsh  and  cruel 
Sentence  pronounced  against  me,  I  know  not  vyhy  I  should  have 
been,  contrary  to  all  Kule,  condemned  unheard,  if  it  had  not  been 
from  a  fear  that  I  should  have  proved  myself  blameless. 

The  object  which  the  Governor. General,  in  his  severity  to- 
wards me,  professes  to  hold  in  view,  is  a  due  enforcement  of 
Subordination  in  Office,  and  how  sucli  an  object  was  to  be  at- 
tained by  his  proceedings  upon  this  occasion,  he  may  be  able  to 
expLain. 


'SiJi 


The  Board  of  Trade  had  preferred  charges  of  Insubordination 
and  disobedience  of  orders  against  Air.  Harnett. — Mr.  Barnett 
was  my  accuser,  so  that,  in  point  of  Authority  no  comparison 
could  be  made  between  the  accusing  parties — I  now  speak  of  the 
minor  charges  only,  which  were  preferred  by  the  Board  against 
Mr.  Barnett. — He  has  escaped  without  censure,  and  I  have  been 
branded  with  Ignominy. 

It  is  intimated,  indeed,  that  Mr.  Harnett  in  Ms Ijang^ag'ej  to 
the  Board  of  Trade,  had  been  uniformly  respectful. — This  may  be 
thought  questionable  at  least ;  but  if  in  his  actSj  he  has  set  autho- 
rity at  defiance,  they  can  hardly  be  atoned  for  by  the  guarded- 
ness  of  his  expressions. 

It  will  be  seen  that  Mr.  Barnett  of  his  own  authority,  pre- 
sumed to  forward  the  false  and  slanderous  Memorial  of  an  unco- 
venanted  Assistant  named  Fraser  to  the  Governor  General  in 
Council.—  The  Memorial  was  levelled  at  the  Export  Ware-house 
Keeper,  the  Head  of  that  Office,  to  which  Mr.  Barnett  belonged. 
— This  the  Governor  General  admits  to  have  been  censurahw  on 
account  of  its  precipitation. — Your  Honorable  Court  will  probably 
be  of  opinion,  that  it  was  an  act  of  wilful  and  deliberate  insult  to 
hissuperior  in  Office  ;  infinitely  exceeding  all  that  Mr.  Barnett 
has  been  able  to  adduce  against  me. 

The  difference  of  measure,  which  Mr.  Barnett  and  I  have  re- 
ceived at  the  hands  of  Government,  your  Honorable  Court  will 
perceive  to  be  extremely  pertinent  to  my  case. — If  it  shall  appear, 
that  his  offences  were  diminished,  and  mine  magnified  with  equal 
strenuousness,  the  inference  may  be  drawn  by  those  before 
whom  I  seek  for  Justice.  The  endeavours  to  palliate  Mr.  Bar- 
nett's  conduct  will  indeed  appear  to  have  been  more  earnests  than 
successful. — A  vei^  little  consideration,  his  Lordship  in  Council 
observes,  would  have  satisfied  Mr.  Barnett  of  the  impropriety  of 
being  the  Channel  of  forwarding  such  a  Memorial  as  Mr.  Fraser's. 
— I  confess  Honorable  Sirs,  I  was  disgusted  by  finding  this  Apo- 
logy for  Mr.  Barnett  in  the  very  Letter  which  applied  to  me  such 
coarse  and  unmeasured  Epithets  of  Abuse.  V(uir  Honorable 
Court  will  compare  with  what  equality  an  allowance  for  precipita- 
tion was  made  to  me,  and  to  Mr.  Barnett.  The  very  nature  of 
Mr.  Burnett's  Act,  is  an  incontestable  proof  of  the  deliberation 
with  which  it  was  done  ;  and  as  to  the  lojfic  bv  which  he  is  defend- 
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fed,  I  need  only  say,  his  conduct  having  been  contrary  to  the  rules 
of  this  Service,  and  the  respect  which  was  due  to  his  superiors, 
that  he  is  hardly  to  be  excused  on  account  of  the  obmoti^ness  of 
his  offence^  and  a  neglect  to  apply  "the  very  little  consideration'' 
which  alone  was  necessary  to  convince  him  of  his  impropriety  in 
committing  it. 

As  a  Question  of  consistency,  I  would  humbly  desire  to  have 
it  considered  how  Subordination  is  to  be  maintained  by  the  Sa- 
crifice of  a  prejudged  Individual  to  the  malevolence  of  a  fellow 
Servant,  and  the  vituperation  lavished  at  the  same  time,  upon  a  su- 
perintending Board,  for  having  attempted  to  keep  an  inferior  act- 
ing under  it  within  the  bounds  of  his  duty. 

There  is  another  fact  connected  with  this  part   of  the  case, 
which  cannot  fail  to  excite  astonishment — Mr.  Barnett's  removal 
from  his  Office,  had  been  recommended  by  the  Board  of  Trade. 
He  had  been  charged  with  an  attempt  to  commit  a  Fraud.     He 
is  absolved,  and  I  am  condemned,  both  without  a  Trial  !    Must 
I  not,  honorable  Sirs,  call  such  a  proceeding  most  partial  upon 
the  one  hand,  and  most  merciless  upon  the    other  ?     But  this  is 
not  all ;  on  the  statement,  or  possibly  the  surmises  of  Mr.  Barnett, 
I  have  been  disgraced  and  degraded.     1  beseech  your  Honorable 
Court,  for  the  present  purpose,  to  look  upon  every  thing  that  ma- 
lice has  alleged  against  me.  with  the  most  rigorous  regard.     To 
imagine  that  1  had  been  fully  heard  in  my  deduce,  and  fairly  con- 
victed. Advert  then  to  the  accusations  which  have  been  brought  by 
the  Board  of  Trade  against  Mr.  Barnett,  you  will  see  that  he  has  had 
imputed  to  him  by  legitimate  and  responsible  authority,  an  attempt  fi 

to  defraud  his  honorable  employers  ;  yet  uncleared  of  such  tur- 
pitude, the  Governor  General  has  thought  proper  to  proclaim  to 
this  service,  to  your  Honorable  Court,  and  to  the  World,  that  the 
offences  for  which  his  superiors  recommended  his  removal  from 
Office,  were  venial  in  comparison  with  mine. 

Honorable  Sirs,  I  am  agitated  almost  to  madness  when  I  think 
of  this  monstrous  detraction.  My  present  conduct  may  vouch  for 
my  sincerity,  when  I  declare  that  it  is  not  in  the  force  of  oppressi- 
on, or  the  lures  of  gain,  to  make  me  act  inconsistently  with  my  cha- 
racter as  a  man  of  honor.  I  will  preserve  my  character  untainted, 
and  I  know  that  in  your  minds  at  least,  untainted  character  will  ne- 


ver  be  considered  as  a  disqualification  for  your  service.  IJonor- 
able  Sirs,  neither  Despotism  nor  Tyranny  shall  sully  that  Konor. 
which  was  at  all  times  my  best,  and  which,  by  the  Decree  of  Lorcl 
Amherst,  I  may  now  say,  is  almost  my  only  possession.  It  shall 
be  preserved,  and  if  it  please  (iod,  transmitted  as  it  was  received 
in  its  purity.  The  Despot  in  his  perseverance  will  be  unable  to 
reach  it,  and  it  will  set  the  waywardness  of  a  Tyrant  at  defiance. 

I  do  not.  Honorable  Sirs,  say  that  Mr.  Barnett  is  a  guilty 
man  ;  nor  do  I  envy  him  his  exoneration  from  the  proof  of  his 
innocence  ;  But  as  he  hds  accused  by  the  Board  of  Trade,  and 
I,  by  him,  I  am  unable  to  account  for  the  result. 

Admitting  (he  propriety  of  rejedting  charges  brought  hy  the 
Board  of  Trade,  and  entertaining  those  brought  by  Mr  Barnett , 
las  there  was  such  an  immeasurable  distance  between  the  nature  of 
these  charges,  I  must  leave  it  to  your  Honorable  Court  to  disco- 
ver, why  the  (iovernor  General  should  have  made  the  contrast  his 
topic  of  my  defamation. 

In  open  and  avowed  defiance  of  my  calumniators,  I  dtfre 
them  to  accuse  me  of  ever  having  had  any  thing  like  a  thitsun- 
dcrstanding  with  a  human  being,  Mr.  Barnett  excepted  ;  or  df 
having  in  the  accumulated  acts  of  my  Life,  committed  wrong,  at 
all  comparable  to  that  under  which  I  now  suffer. 

It  will  most  clearly  appear  to  your  Honorable  Court  that  I 
have  been  condemned  without  a  hearing,  without  baling  had  an 
opportunityof  making  my  defence  ;  that  the  charge  against  me« 
and  my  condemnation  were  simultaneous.  That  the  Governor 
General  unheard  as  I  \vas,  has  degraded  and  disgraced  me  ;  or  if 
I  am  not  disgraced  and  degraded,  it  is  only  because'his  abuse  is 
imavailing.  That  the  most  ample  cencessions  have  been  made 
upon  my  part,  that  he  was  still  implacable,  or  only  to  be  appeased 
by  my  virtual  confession  of  Offences  which  I  had  never  commit- 
ted ;  by  an  acknowledgment  that  I  had  suffered  no  Wrong,  and 
an  acquiescence  in  the  Justice  of  his  dispensations.  He  was  not 
to  be  pacified  by  all  that'he  himself  coiild  inflict ;  and  to  be  res- 
tored to  my  livelihood,  it  was  necessary  that  I  should  make  a  mor- 
tal stfab  at  my  own  reputation. 

'Honorable  Sifs,  the  correspondence  which  I  held  with  the 
Governor  General  in  Council  will  prove  to  your  honorable  Court, 


jth^]^4}fier,.<)^^y^,q»i9d  wnd^r^Sie  inost  -^Atfeskin^and  tli^  most 
jgV^^ec^tiiiigf.^iray.i^l^np^St-ilaibwimake^  .^p^i^itii  Superior 
autnonty^  and  I  wish  I  could  do  so  in  language  of  deference  t^^ydtir 
goverDDient,  for  I  should  thefi  ha^e  the,  less   reaso^jtfi.coitiplain. 

.'  \,  Jj^havp  ijeea.pwwshed'beiforail  WMheaM/lWyc  fefencon- 
dienine^,,  f  p(^  (^e  <4a«tdealine  :aiceusatioa-of  ah  Unitbqiiittbd  cul- 
prit. Having  been  exhibited  to  this  community'4li|J'*tlie''6titt^^lrbiir 
General  as  a  convict,  having  been  stigmatized^  abueed,  ftndinsult- 
fcdJby  him!  Witto^ifc'fc^Wl^^;  )f^6'(>itm!feal^^ 
fa««n^' fflade'iiif'dwe^ce;"'/- '  '  '''''"[   '.*,    ;"..  i  "^■,  .■"."    .■.   •' 

inn/  u)  v!-,;;  'io  t'l-Miim'-   *     '>'  '     ' ''     "'■"  ' '     '    "''      ""  ,'    '"    '  " 

i.\x  y'fp^M^^^9^^]/^  C«^iinfc .will  bb8erve<t}idt<  whdi^ I ask<^  for  tlie 

t'?i'f*W^Af'4^®**J^J!'®"'Py'**l^  I  i^a*fla8*eiyd'in'y  manner  calcjdi- 
~^^i\9  feipj^itf);q)^t>tjij!.uirtlievifr6iiithe^  )lo{)6of' Jtistice^'^tt'  to 
jj^We  if)e.i»;it^9^tlJAiehba£e  of  i^dbessi  >At')^'A^fa,-hdwevi»r,  1^^ 
i^di^ffid'fwi(h\}^>pF^'i%^.  offer  somA  tkf»6TT9X\ii}ii  ^]^  thU  extt^- 
M^Vi^rj,;pr9P^^.^ingMvi'-;-l  ""•!"   I'ot"''' '  '  '  ','  '  ^''"'^  '""  '  " '  i 

"^  ''T%urably'fru^vour.Hph^jrw^ 

I  l^fl  Tioihinfg  'iiiJe^plam^|i  ^ijy^^^Qi^  Wfi^.  9^^'fim»S»  f 6«*i  isen- 

4lirt  rbot  f-pltialliea'ih  vain.     '         '  '  .  ,-ii  i -^oi  .li  Ir^^^'udi;  ' .{ 

My.  restoration,  to  O^ce  was  still  to.  depend  ^MpiPd'A:  ^dhfess- 
ifb^WTn^  giiilt, -pandas  nothing  was. t^  i^Cfttil^tist^tiwhichriioiuld 
Ai<mily  or  degrade  me,  mj-  ctmfessiQn  ^(i^jtQ'.bip  .>9?((>r«38&d  iii*a 
P^ih{al  apology  to  my  (alse  accuser,  _^whicl^-.nijflgt  hav3e  impli- 
eiclpari  .'acknowTedgmeuf,  in  simulated  gratitude)  forthe  far.orof 
Rlk  forgiveness;  to,  be  made  too,  so  as.to  sat^jr^  the.  Governor 
Oetieral,  wholtad  proved  himsell'  by  his  coii4uctiainy,c,a8e,  to  be 
iBsatMlble— wtio  had  aimed  a  cjeadly  blov|atflrry,gqpd.iian|e,  ejtho' 
IteVaa  unable  to  reach  further  than  my,  niflfA^  pl^:  BJj^^J&tctace: 

This,  .Honorable^  |ar;)^i&j^Bpre4ib{^r'«^a  belief  <»f  ■%%  j^annot 
bp'ddcliitWHiifed  iW'i^^n^^  ffi^^  ftwr  faltea  vwitbiAi  tlw 

Khbwl'ed'^ecffj^6urHppprab|f^'C^  ■■.,„,  i:-.;-.:o:.-ij  i:i--'.  ' 

Wit  AiFVietid  'r«>  vffidtit-F-ito&ife'df  'tlieie  pro<^eding8iKtinted.  out 
tb^ind<  ill.  th^ ;;Wttrk%''^V''LVcf  ebfed,  'k;  piwjj^e  -^gj^.^M^ 
thought  anala^oiii^t^iiiyfekyer^Thi's'fioWeVer  related  'tb^a  fictton 
ati4  l^.,s"PP?^f,,.I,9f*PV^14  i^T^iifPfti+f  ,:^HjtVi''4S>witbothe  i^eater 


,    „  __  _  ^ ^^,       bad-lo^ggetariin^iiUure^^testit^. 

1^^[po^^^J:^h^^]^  fftei  <iMb;*wtal»#3rj  :idwcttbe. 


th^  (iHmrmble  and  ilanined  proireediii^i  bf  ttie  Jitffge  of  Hell ; 
First  he  punishet4i>  and  then  he  he4rel1>i,  and  (aslly^cenipeileith  16 
coiift^sse/' 

It  will  b*6  for  ^oiir  tlonorable  Oourt  to  determine  whether  or 
not,  that  whidi  has  been  ascribed  by  poetic  itclioii  can  be  ap- 
plied to  your  (voverniHeht  lit  this  Hlst«ii«re.  If  fipplieable  ihft 
misfortune  is  mine. 

iiitherto,  ilottdralite  Sii%,  your  (jovcrnor's  Genftend  Irnv*  acfted 
if  not  Vviftk  tlenietiey .  at  least  with  due  deiiberation,  in  aH  ciBneft 
which  implicated  the  Fortune  or  the  Character  of  any  of  your 
Servants.  Ttoey  «eem  to  have  knowA  th«t  Vour  Sef  tatiti  to  do 
their  Duty  to  their  Honorable  Bmpldyer^,  nm^t  be  i^^^pe'ctAd,  ftttd 
tiiat  they  cannot  be  rea^iected,  if  liaiile  to  d^gtadlrtit>n  hi  the  tfa- 

Sricious  will  of  a  Tradncer  ;  if  their  Zeal  and  Integrity  in  Votfr 
en  ice  cannot  protect  thetai  fix>Hi  nnmeritc'd  tnsililt.  Opi*iTdte. 
tlonorable  Sirs,  will  be  formed  upon  Individual  Acts,  and  yodlr 
Interests  must  suiTcr,  in  proportion  to  the  Wrongs  that  maybe 
dt^tae.  If  thefoi^stftid  m6  KubstM%e  of  Justice  have  not  been 
i^Atii%4y  yKn^p'^M^,  it  is  ofdy  bc^canse  they  have  been  noticed  to 
be  abused  in  my  case. 

I  have  l*eefi  slandered  atrd  lYisuhed  by  the  SeJe  Arbiter  of 
my  Fate>  With  an  amfe'rity  ahfd  k  vfrtrleW^^e  of  Language,  which  I 
titttnbly  MibAHt  WoufdliaTe  htfffti  AtlTrous  in  its  direction  agfiunst  a 
cfomvict^Ml  Mafefact^t.  Sireh  LaWgu'age  lield  by  Judges  to  the  un- 
foY«d#>fete  HpcVfi  tll^ir  Trial,  has  brtti  recovd^ed  tritti  e\ec ration  by 
History,  bill  in  wicli  oases  ttrercSvei'e  Juries  between  thesie,  alas 
fAo  6fteti-,  VictlVrts  tV>  Wf*i  TtiTc'CtiVeTs  of  their  inexorable  Judge.— 
]  liave  befeh  citified  ^i^  KTafhrdfercd  tIriYhoul  tlie  form  of  a  Trij, 
wilflMffttlve  possiftrlity  of  tiaiifrg  been  hc'ai'd  in  my  defence. 


The  itiles  ti(  ycHtt  WciVife,  If dn6i'aMe  Sirs,  make  it  necessa^ 
Ty  that  tfty  ^rterani^*,  sfhouM  'be  addressed  to  your  llonorable 
Court  through  your  (jovernrttWrtheife.  ThiS  is  in  some  respects 
embarassing  to  me,  because  from  the  nature  of  my  ease  1  "icould 
*W6tbnt  do  myself  trrong,  if  I  spoke  of  fehe  Gov^rwor  General  with 
t^iat  reJ^jteet,  which  1  must  ever  entertain  for  his  Officfe. 


I  arrived  in  Oalc*fta*n  y^ir  Civil  NefVree  tfi  September  1816. 
4'lavtng  enteiV^d  Thf  Oi^^  1  wai  ih  4^4ght  Montis  affcei^^ard». 
Wrth  aa  irre)[Av>ac1i«fMe  Offtit  irctet,  reported  qualified  for  Office. 


••■»■-    ---■*-' '"^ J*.. ih^-  .*-Sfc.^     _■■_»..   .'\iaiaih 
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My  pl*o^8$  ih  \tfathmg  the  Langvia]^e»,  will  I  beliete  ft«ftcieiidy 
testify  that  ileithet  neglect  nor  dits^pation  ifivmid  liave  ji«3t^ 
\y  beeli  Ittid  to  my  chai^.  I  have  now  been  dismi^n^d  trom 
tliiet)fBce  t6  which  I  was  attached  for  six  year».  Mr.  tJtiny,  the 
head  of  that  Office,  in  a  minute  sent  up  by  him  to  the  Government 
while  1  was  under  Suspension,  speaks  of  my  conduct  during  the 
whole  of  the  time  that  I  was  employed  in  the  Export  Ware-Hbuse, 
The  character  of  Mr.  Udny  must  be  well  known  to  your  Honofa* 
ble  OfMirt. .  It  is  such,  I  persuade  myself,  as  to  give  his  evidence 
a  ipreponderancy,  whatev^*  may  have  been  put  into  the  opposite 
scale,  tn  his  minute  of  the  21th  of  August,  (in  repelling  the 
charge  of  favoritism  adduced  against  him  in  Mr.  Secretary  Lush- 
fugtbu's  Letter  of  the  S9tb  of  July)  he  expresses  himself  im  the 
feflowing  terms.  ^^  If  by  favoi^itrsm  be  meant  the  arbitrary  besr-* 
^^  towment  of  favor  on  an  object  whether  deserving  of  it  or  not^  I 
*^  must  utterly  disclaim  ever  having  a^rted  cm  such  grounds^  That 
^^  Favor  haB  been  shewn  by  me  to  Mr.  Macnaghten,  in  preference 
**  to  Mr.  Barnett,  I  admit,  but  it  wm  Favor  eariied  by  good  beha- 
^<  viour  and  the  reward  of  merit.  Since  Mr.  M^eac^ten  has 
^^  been  attached  to  the  £xport  Ware-Uonse,  toearly  six  years,  he 
^'*  has  "em  three  occamms,  occopyrR^  a  period  of  twenty  three 
•«  nfronth«,  acted  as  '*  Snftb-i^^ort  VVare-Hoase  Keeper,''  and  h^y 
*^  diKj^M  iMd  tYitelli^ent  perfornmnce  of  Duty^  ready  obedieaee 
^'  to  Orders,  Subordination  and  respect  to  snfrertor  A ntbdtity^ ^o 
^'  tained  my  Approbation.  Had  Mr.  Barnett's  conduct  afforded 
*^  Ifie  e'<|i]ai  Satisf^tion,  which  I  hav«  fblly  shewti  it  has  not,  I 
^  ]^tio'am  have  been  happy  to  have  manifested  cdl  possible  favbt 
^  afifd  consideration  towards  hitn.^ 

1>6  ^it  4iydm  at  lihi«  tinrn  4s  parftrcidarly  injurious  te  my  m^^ 
itMK3tm.  i  fa^d  good  health,  and  eaJEoyed  ike  faired  firospeet  ef 
micMWM  "kk  an  honorable  Service.  I  haid  ind>iiJged  myself  with  the 
M6it  pkeaiMW^  h^c^.  ni  a  coiiiiOMr««nres8  of  my  rectitode,  aiad  ne^ 
¥0r  «ii6ped«e3,  tliwt  my  downlaU  was  threatened,  im^  I  was  an^ 
iMfafieed  by  <iire  tg^f^^etfior  €rekierii  iM  ia  notorioiis  deliMpiest  to  the 

Vour  honorable  Court  will  observe  that  the  Governor  Gene- 
ral Was  as  delfberate  in  continuing,  as  he  had  been  precipitate  in 
commencing,  the  Work  ^f  my  ruin.  It  would  have  been  folbr  to 
expect  reparation  from  him,  if  the  wrongs  which  he  did  ma  'bad 


e 


pression»9ncl  tQ  af)pij,ifep  ri^ess,  totypur,  Iioiwr;«4^     'p9»i'^{»i  Vfr 
iievin^  indeed,  that  JlcQul^l  not  pantinu^^invsafety^atj^he^w^jll  ftjT 

one,  by:  whom  I  h*f|,,lj^eftivft^tp4i>5W>i«)W5)*  « V?!efttiflg  sp^^i^k 


jpt.  The  llfgaration  17  dl  1«I3,  supposes  tiiaj  tio  sterrapt'f^ 
ihe  Honorable  tW  lilast'  India  Company,  shall  sufller  -\vHth6iA-a 
Trial.  This  it '  aU um^'s  .1:5  an  axioiii,  ku<l  iheirety.  dTt^ebjis^  -the'  iiidt^ 
of  proceeding.        '.  -    ^       .   1'         ..       .... , ,« 


In  cldkLiiGO  tyf  tbif  Regulatioji^  by  .Which  I  Mrag  .entiltled  tc^ia 
THdl,'  tli(^  •  (jovefhor  General  has  dictated  '^mj  destruction  hj.  Aid 
ovVi  ddstiotio  Tiriii  '^  It  i cannot  het  said  bj  the  pie^r^oit  who.  .has 
pi^Delaimed  me' td  )be  ADfainAosviand  ittterly.  imfittfoiltthe-iService 
of  Trty  hotiprifble  fimfdoffeirs  ■-  that  this  Kej^ulation^did  not  in  his 
edttmatitHi  of  ^y  del^in^uehcies  apply  to  ihy  ciase.  lie  gpeftks  (in 
wltht^T^4npier  of  MittS  your  honourable  iCourtwill  jad^e)  of  my 
^^  j^i^M9  p¥ii8C(mdiaaj'''>^o'^di»me€lit^^  ami  iiMiih(P9*difmte .  behn^ 
t^'otoS"-*^  ahiost  •  ^mjn'ecedented  nets  of  disrespects'' .  ^'  \remarkahh 
pjtemmpfioni"  ^^^siiMt  impropsr-  ^4?^n'aier/^''r^and  ^9ss^Cs  (with 
wiiafterM^  decree  off  Ye tadby)'4hat  Fraud  itself ,  isriyental  ni«ettijpaH 
ritenvWith  my  olfcttopa-!    J  .    ;'!'    •:  ,;^'i;>/;»  o^  ** 

1    l^lr.flUs^llpnoi^^le/feirs^  I  am*  unwortW  of  iiolmnsiliA 

lowest  sSituatjon  jn  your  acvAicc..  ll  true,  J.  ^yfis  entitled  t^  a 
Trial ;  if  falsd,  1  have  reason  indeed  to  co'roplaih..  It  will  hanjlj 
be  said  that  the  Governor  General  can  be  justified  in  having 
awafded  tlffi^naost  ibiihoderate  punishiueBt  by 
bedaasji?  the  offence  was  of  a  trifling  description.-  It  is  the  pimitib-» 
metit  .without  Trial  against  which  the  R u<]rulattoa  is  intended  to 
protect  ymir  servants.  The  imputed .  oflenoe  is  riMHbiogf.  The 
penalty  idflicted  is  all.  In  common  sense,  and  in  common,  hones'r 
tyi'  in  i^ttsticey  and  in  fair  dealing,!,  u ail .»t>least,^filnt(ided  to.: be 
heard  before  I  was  condemned,  I  was  entitled  to  a  trial.  :b(yjthe 
reguU^tion,  whipli  ig  the  Law  of  your  Service.  ^  There  is  no  prin* 
cMe  tip^o^  Sthifrh  tfi^'ij/byerhor  General  h?ui  'fe^Hjat^^d^'dbpriye 
he  of  irVunUss  it'edtfb^  faid;  that  the  e«6rtnoii<r^y^^ 
fiav?  tile  nrivilcff^  qf  ^'rfef^ndihg  hims6lf,*^ato4'tHd  lessfei-'dfie^K^ 
3(jridetencid;-withbih: i- heMi!]?^  ^  .*i   .,  n.:?.      .    : 


.  ...  • 
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This  would  surely  be  preposterous,  and  enable  a  Governor 
General  not  only  to  announce  the  penalty  but  to  magnify  and  to 
diminish  ofTences  at  his  pleasure.  From  his  own  Language  in 
my  ease  he  must  have  thought  me  a  most  enormous  offender. 
There  is  no  other  mode  of  accounting,  to  his  credit,  for  the  epi- 
thets, with  which  he  has  branded  my  character. 

Your  Honorable  Court  will  observe  that,  in  Mr.  Secretary 
Lushington's  Letter  to  me  of  the  9th  of  September,  in  answer  to 
my  Letter  in  which  I  venture  to  say,  I  had  discharged  myself 
from  all  blame  ;  and  after  receipt  of  the  Board  of  Trade's  Let- 
ter in  which  that  Board  had  justified  its  own  conduct,  and  re- 
peated the  charge  of  Fraud  against  Mr.  Barnett,  the  Governor 
General  still  persisted  in  declaring  that  I  should,  for  the  purpose 
of  boing  restored  to  my  Office,  comply  with  the  terms  prescrib- 
ed in  his  original  Letter  of  the  29tn  of  July.  That  is  that  I 
should  acknowledge  .nyself  guilty  of  the  whole  of  Mr.  Barnett's 
imputations  against  me,  that  I  should  make  an  apology  personal- 
ly to  him  ;  that  the  apology  should,  contrary  to  all  rule,  be  made 
through  him  ;  and  that  it  should  be  such  as  to  fie  approved  of  by 
the  Governor  General  in  Council. 

In  Mr,  Secretary  Lushington's  Letter  of  the  same  date,  (the 
9th  of  September]  to  the  Board  of  Trade,  your  Honorable  Court 
will  observe  that  the  Governor  General  has  pleased  to  reiterate 
his  abuse  of  me,  and  to  declare  that  he  had  inflicted  upon 
me,  a  "  minor  punishment" — The  Governor  General  had  done 
all  within  his  power,  and  more  than  was  within  his  right,  to  blast 
my  reputation,  and  had  succeeded  in  ruining  my  prospects  ;  If 
this  Honorable  Sirs,  be  a  "  minor  punishment"  I  should  wish 
to  have  other  punishments  described,  as  a  matter  of  moral  specu- 
lation. 

The  manner  in  which  his  Lordship  in  Council,  has  been 
pleased  to  evade  a  consideration  of  the  grave  and  serious  charges 
preferred  by  the  Board  of  Trade  against  Mr.  Barnett  will  be  seen 
in  the  2nd  I^aragraph  of  Mr.  Secretary  Lushington's  Letter,  to 
the  Board,  of  the  9th  September.  It  cannot  escape  observation, 
and  must  excite  the  astonishment  of  your  Honorable  Court. 

By  the  Correspondence  your  Honorable  Court  will  observe 
the  means  which  were  taken  by  the  Governor  General  to   intimi- 
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date  auil  confound  me.  Wheal  donired  to  be^heard  jn  ny  de- 
fence after  having  been  so  grossly  abustsd,  and  suspendi^d  from 
niy  <ki!ice  without  a  hearing,  I  am  taxed  in  a  Letter  of  the  Idtli 
oi  August^  with  having  made  obscure  insinuations,  and  ordered 
either  to  bring  charges  against  Mr.  Secretary  Lushington,  or  to 
disavow  my  intention   oi  doing  so. 

Wihether  or  not  the  Governor  General  conc^eiiod  that  Gen- 
tleman to  he  obnoxious  to  charges,  I  cannot  be  expected  to 
know;  but  T  affirm,  that  none  were  tn^ni^af^cf  against  hira  by 
n)o.  It  is  not  true  that  1  insinuated  any  charges  against  him, 
but  the  contrary,  as  may  be  evinced  by  my  Letter,  is  true. 

I  (lid  complain  (and  I  now  repeat  my  con^plaint)  of  an  irre- 
gularity in  tlie  proceedings  against  me  ;  and  they  mui^t  have  been 
irregular,  because  they  were  iniquitous.  In  a  Letter  of  ihe  20th 
of  August,  I  am  told  that  Mr.  Secretary  Lushington's  conduct  was 
regular,  because  the  Board  of  Trade,  had  declined  to  forward 
31  r.  Barnett's  complaint.  1  his  your  Honorable  Court  will  find 
to  be  contrary  to  fact ;  and  if  such  conduct  is  only  to  be  justified 
by  the  refusal  of  the  Board  of  Trade,  it. will  be  without  Justificati- 
on, the  Board  of  Trade  never  having  refused  to  forw  ard  any  com- 
plaint of  IVSr.  Baraett's  to  the  Government. 

I  would  here  humbly  beg  leave  to  point  the  particular  atten- 
tion of  your  Honorable  Court  to  the  ILth  Paragraph  of  .the 
3oard  (ff  Trade's  Address  to  Government,  under  date  ihe  2dih  of 
August ;  it  is  there  clearly  shown,  that  Mr.  Barnett  in  preferring 
his  complaint  against  me  direct  to  Government,  without  any  pre- 
vious referenre  to  his  immediate  superiors,  has  been  guilty  of 
contempt  of  their  authority  and  a  breach  of  obious  duty. 

Mr.  Barnett  himself  had  applied  to  take  a  proceeding  from 
the  Board  of  Trade,  after  it  had   been    commenced    before  that 
Board,  and  the  Board  of  Trade  did  return  to  Mr.   -Barnett    I«iet- 
ters,  which  unknown  to  me,  he  had  sent  into  my  prejudice, — hut 
these  Letters  were    returned,  in   order  that  they  might  be  «ent 
back  to  the  Board,  accompained  by  my  explanations      'I'his  was 
no  more  thap  an  act  of  ordinary  Justice  on  the  part  of  the  Board 
and  I  cannot  but  lament  that  it  did  not  suggest  a  line    of  pro- 
ceeding different  from  that  which  was  pursued  by  the  Governor 
eneral. 
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In  the  same  Spirit,  I  am  charged  by  the  Governor  General, 
in  a  Letter  dated  the  9th  of  September,  with  having  suppressed 
a  part  of  Mr,  Bamett's  Letter  to  me  ;  a.  referrence  to  ray  letter 
0^  the  24th  of  Augnst,  will  prove  that  this  charge  of  having 
made  use  of  such  a  shameful  stratagem  is  utterly  groundless  and 
contrary  to  the  truth.  1  leave  it  therefore  with  such  feelings, 
but  without  such  observations  as  it  deserves,  to  vouch  for  that 
consistency  of  which  1  have  been  the  victim* 

I'he  Governor  General  in  the  Secretary's  Letter  of  the  29th 
of  July,  has  introduced  an  observations  to  my  prejudice,  which 
I  confidently  affirm  to  be  unfounded. — lam  necessarily  ignorant 
of  what  Mr.  Bamett  may  have  communicated  or  procured  to  be 
communicated  in  private.  The  Governor  General  speaking  of 
my  subordinate  capacity  to  Mr.  Barnett  says  *'  which  he'  (mean- 
ing me)  seems  too  frequently  to  have  forgotten. 

An  application  which  I  had  made  to  have  a  public  4locu^ 
ment  filed  in  the  Office,  to  which  I  belonged,  and  wnich  1  hope 
will  appear  to  'have  been  in  ev^ry  view  of  it,  proper  upMi  my 
part,  has  not  only  been  characterized  as  **  retnarMable  presump- 
tion* by  the  Governor  General,'  but  has  given  him  occasion  to 
introduce  the  rem  ark  which  I  have  noticed! 

It  is  needless  to  observe  upoji  the  injustice  of  general 
charges.  I'hey  cannot  be  met  but  by  a  general  denial  of  their 
truth.  It  is  one  thing  to  calunmiate,  and  another  to  convict,  but 
Ifec'lthemost  confident  assurance,  that  in  yonr  Iloaorable  Court 
i^he'broa/1  wfid  obvious  distinction  between  accusation  aad  evi- 
idence  wiHne^er  be  forgotten;  in  the  i»ean  time  I  differ  «iy  own 
character,  and  the  tninirte  of  Mr.  Udny  sent  by  bim  to  your  Go- 
vernment iere,  as  a  refutation  of  tbis  char-ge. 

1'he  W€M%, specific  charges  wx>rc  easily  answered*  It  was 
the  e^w-eepiiiig  fulsehood  that  admitted  of  no  defence  ;  and  I  wLJi 
lAke  iAoTfj  had  coatinued  to  be  iabulous. 

Instancei>«  Honorable  Sirs,  may  be  found  of  an  immediale  sus- 
pension from  Office  on  account  of  a  direct  insult  lo  the  Govern- 
raenl  it^f ;  in  such  a  case,  evidence  would  be?  superfiuotis,  and 
it  maj  be  well  compared  to  a  contempt  committed  in  the  face  of 
a  Court  of  Jubtice. 


''>  ■  ■'•-- 
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But  I  call  upon  the  Governor  General  to  show  a  sing;!e  in-» 
stance  in  which  any  other  ccentleman,  has  been  expected,  as  the 
price  of  restoration  to  an  office,  from  \\hich  he  had  been  prema- 
turely expelled,  to  apologize  personally  to  a  fellow  servant.  If  be 
cannot  do  so  I  call  upon  him  to  show  the  ground  upon  which  I 
deserved  such  signal  disgrace,  and  Mr  Barnctt  such  distin- 
guished elevation  ;  I  call  upon  him  to  show  upon  what  account 
he  expected  me  to  make  an  apology  through  my  false  accuser  and 
insidious  enemy  ;  or  why  he  persevered  in  his  expectation,  after 
knowing  that  Mr.  Barnett  was  not  the  proper  channel  of  con- 
veyance. 

If  none  of  this  can  be  shown,  let  it  at  least  appear  that  I  am 
by  character  unworthy  of  justice,  and  that  Mr.  Barnett  is  worthy 
of  such  a  triumph,  as  he  was  to  be  indulged  in  by  my  destruction. 

I  would  beff  of  your  Honorable  Court  to  advert  to  the  order 
which  was  issued  by  the  Governor  General  in  Council.  It  is  ex- 
pressed in  these  Mords.  ^'  His  Ijonhhip  in  Coanvil  has  been 
"  J)  leased  from  this  date  to  suspend  Mr.  JIacnaghten  from  his 
''  O^rc  of  Head  Assistant  in  the  Ejrport  Warehovse^  and  he 
*'  will  remain  so  suspended  vutill  he  shall  submit  to  Goret^nment 
*^  THROUGH  TIIK  PROPKR  CHA^^EL  of  the  Sub-Export 
Ware- HOUSE  Keeper.''  such  an  apology  to  Mr.  Barnett,  as  the 
Governor  General  in  Council  may  deem  sufficient.'' 

Placed  in  such  a  degraded  and  disgraceful  situation,  I  would 
humbly  submit  to  your  IJonoiable  Court  as  Gentlemen,  if  Icoukl 
without  an  utter  abandonment  of  C  haracter  have  purchased  my 
restoration  to  Office  by  a  compliance  with  terms  so  humiliating 
as  these  ?  could  I  Honorable  Sirs  have  ever  expected  your  coun- 
tenance or  endurance,  if  I  had  for  the  sake  of  a  salary,  acknow- 
ledged myself  guilty  of  the  charges  which  were  so  foully  imputed 
to  me  ;  confessed  that  I  was  deserving  of  the  coarse  and  barba- 
rous terms  which  had  been  personally  applied,  and  admitted  my- 
self to  be  worse  than  a  man  who  had  been  accused  of  a  fraud  and 
whose  accusers  were  I  presume  prepared  to  justify  the  truth  of 
their  accusation  ?  The  Governor  General  must  have  believed  me 
to  he  the  most  despicable  wretch  upon  Karth,  or  he  must  have 
known,  that  a  compliance  with  his  terms  was  impossible.  Hemuaf, 
or  he  ought  to  ha\e  known,  that  no  person  had  ever  been  placed, 
bv  any  of  his  Predecessors,  in  the  situation  in  which  he  was 
pleased  to  place  me. 
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Before  I  speak  of  the  Charges  against  me^  and  ray  defence 
to  them,  1  shall  notice  that  this  order  which  suspended  me  from 
Office,  bears  date  the  29th  of  July,  and  that  until  the  20th  of  Au- 
gust, the  Governor  General  did  not  deign  to  let  me  have  an  op- 
portunity of  explaining  my  conduct. 

It  was  not  until  the  7th  of  August,  that  the  order. for  ray  suf- 

Eension  was  communicated  to  me.  Up  to  that  day  inclusive  I 
ad  done  my  Duty  as  usual  in  the  Office  ;  and  strange,  as  it  may 
appear,  my  Salary  was  actually  stopped  from  the  28th  of  July. 
This  is  a  lact,   and  it  does  not  seem  to  require  any  comment. 

My  not  having  been  suffered  until  the  20th  of  August  to  of- 
fer a  single  observation  in  my  defence,  altho'  I  had  suffered  pu- 
nishment from  the  28th  of  July  is,  I  presume  to  say  a  most  intole- 
rable grievance.  It  cannot  be  answered,  but  by  tne  result  of  my 
endeavours  at  my  own  Justification,  which  may  be  some  evi- 
dence, that  a  defence  before  my  conviction,  would  have  been 
equally  unavailing. 

Yet  I  tiust  it  will  appear  to  your  Hon'ble  Court,  that  there 
was  nothing  in  the  charges  of  Mr.  Barnett,  even  if  they  had  been 
incontrovertible,  that  could  have  justified  the  harsh,  the  rigo- 
rous, and  the  cruel  Order  which  was  issued  to  my  prejudice;  and 
that  this  Order  was  issued  in  violation  of  rule,  practice,  and 
principle.  I  trust  it  will  also  appear,  that  after  my  explanation 
nothing  remained,  that  could  possibly  give  colour  to  a  perse- 
verance in  my  oppression. 

The  Governor  General  indeed  could  not  have  done  justice, 
or  relaxed  in  injustice,  without  a  virtual  admission  of  his  own 
fallibility.  The  greatest  Men,  have  ever  been  the  most  forward 
in  acknowledging  their  Errors,  and  others  ought  not  to  do 
Wrongs,  which,  in  spite  of  conviction,  they  may  determine  to 
perpetuate. 

The  Charges  against  me,  upon  which  such  an  outrageous 
sentence  has  been  passed  are  these  *'  My  remarkable  presump^ 
ftofi  in  insisting  upon  seeing  an  Oj^cial paper  which  the  Sub^ 
Ea^port  Ware-house-keeper  chose  to  heep  apart/'  This  tenderness 
of  terms  here  applied  to  Mr.  Barnett's  conduct,  I  wish  to  have 
contrasted,  with  the  virulent  abuse  which  has  been  lavished  up- 
on me — as  to  the  rest,  I  might  leave  it  to  its  own  absurdity  for  a 
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refu<atioD^  It  mij^lit  as  well  be  said  that  an  AssislaBt  should  not 
dare  to  remonstrate  aghinst  the  abduction  of  a  bag  of  money 
from  jour  Treasury,  as  that  he  should  not  remonstrate  a^rainst 
the  abstraction  of  a  public  i>aeument  from  one  of  your  Oifieea. 
We  have  the  blindness  of  zeal  however,  fully  exemplified,  for  i| 
was  not  discovered  that  I  had  acted  under  superior  authority,  al- 
tho'  in  the  very  paragraph  of  Objurnr^tion  levelled  apiinst  me, 
the  Governor  General  acknowledges  that  I  acted  under  the  au<t 
thority  of  Mr.  Barnetl's  Superior,  and  reproaches  tbat  Superior, 
with  having  sanctioned  niy  Act,  declaring  that  he  sanctioned  Hi 
in  his  uniform  partiality  to  me. 

The  next  Charo;e  is  that  of  my  havingin  a  comparison  of  Ser* 
vices  rendered  by  Mr.  Fraser  and  Mr.  Crow  said  that  *^  it  sa- 
voured of  the  ridiculous'' — Mr.  Baruett  chose  to  appropriate  it 
to  himself,  and  the  Governor  General  was  pleased  to  adopt  kis  ap- 
propriation. This  I  have  undeniably  explamed,  but  your  Honor- 
able Court  will  see,  with  what  reluctance  my  explanation  was  ad^ 
mitted.  Upon  tliis  I  shall  observe  by  the  way,  that  the  Gavernor 
General  as  be  well  knew,  had  no  rigut  to  view  this  expresipion,  as 
if  it  had  been  used  by  «u.e  tQ.  m}f:  superior  m  Office.  It  fuUy  9^ 
peared,  that  I  did  i^ot  act  upon  this  occasion  as  svboritijiate  (q 
>|r.  Bameti  ;  o«  the  contrfury  it  did  appear  that  1  had  bee^  c«l^ 
<vd  upoB  to  control  his  act ;  so  that  if  it  even,  had  bees  true  tb«t 
I  pointed  the  observation  at  Mr  |3arnett,  it  is  certain  that  I  equU 

\  BOt  have  done  &o^  as  his  Inferior  in  Office  ;  but  in  fact,  there  w«i 

not  any  intention  upon  my  part  to  apply  it  to  Mr.  Harnett  at  aU. 
If  the  matter  had  been  doubtful,  and  the  Governor  General  him- 
self does  not  deny  it  to  be  so,  k   is   sufficient    to  prove,  that  I 

\  ousrhtto  have  been  beard,  before  condemnation. 

The  next,  and  o^ly  other  Chairgo  i3,  \  venture  to  say,  tbe 
i)f)o$t  frivQj^jus,  tljie  uu)/st  vexatious,  a^d  the  luost  malicious^  that 
ever  was  taken  up,  seriously,  by  a  Government. 

Yottr  Honorable  Coiijrt  wiJJ  notice  the  credit  taken  by  Af  r. 
Bai;n^t  for  hi$  forbear aj9ce,  and  the  cjagerijes;?  wijth  whie|),|jUB 
il^ized  upon  an  QiCca;sion  to  do  ipe  ai^  Injury.  He,  at  aU  ev^^^ 
wa;s  to  gain  oi^dit^and  \  atj  all  exeats,  was  tosigi^r.  I  wojuld  i^ik 
yoj^r  ^onprdble  Coi^l  if  it  b^  ijpt  evjd^^qt,  ttat  Mr.  JBajfnett  i^bi^ 
C4ted  the  Cl]gu:ge  of  my  haviqg  giyen  the  man  in  que^tioOa  \%3^ 
of  absence,  fprtlxe  sole  purpose  of  provokiijnj  n^e  to  angex?    I 
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Would  agk,  as  it  is  an  admitted  £act,  tbat  he  brought  a  falsa  eharge, 
as  it  is  aa  adoaitted  fact  that  he  never  has  disclosed  the  name  oi 
the  person  fix>rawhora  he  pretended  to  have  received  inforinatioo^ 
whether  it  was  »ot  the  Governor  Geoisrars  Duty,  to  call  upon  him 
ta  acxiuit  hij»self  of  rancour  and  malicious  contrivance  to  ray  p4*e- 
jy^ic^?  I  would  ask  whether  whe«  1  sent  in  the  Letter  which 
Mr.  Bar»eU  had  suppressed >  rnciti«^  an  uncovenanted  servant  ia 
the  Office,  to  bring;  ClMfges  agaioist  Dfte,  it  was  not  the  Governor 
General's  Duty  tohave  such  a  nefarious  transaction  investigated  ? 

AvA  here  Hooorable  Sidra^.  I  would^ask,  if  tha  whole  scope  ^ 
tba  Gov^rnnp^  Genieiral's  coitdi>ct  t<^wards  me,  is  iMt  pregnant  with 
evidence  of  pree<yiweived »  and  predetevnMiied  Oppffession'? 
When  his  consciousness  of  having  done  me  the  most  lawless 
Wrong,  CO ntpelled  him  rehictantly  to^ve  me  a  hearing,  why  did 
he  net  restore  me  to  the  OflRce.  from  which  I  had  been  suspend* 
ed  ?  Acquittal  might  then  have  been  aratKng  and  I  shouH'  have 
been  considered  innocent^  unttf  I  had  heenfawt^gfdHyt.  Such  a 
nfteasure  is  so  obvtoas,.  that  the  onrisston  of  it,  cannot  be  account- 
ed for  ;  if  1  wa«  to  derive  benefit  from  a  triHl,it  was  necessary  to 
discontinue  the  punishment,  under  whtch  I  WM  sufiering. 

Sxaniii)^,  I  entoeat  vou^  IlcMiMrable  8irA,  wy  Letter  of  fJbba 
24ihaf  August.  Yoii  will  there  aee  the  burailily  of  my  c^ntrir 
tioa,  ior  halving  express^  mysoK,  under  any  cireum^^tanees  oS 
provocaitioa^,  s(!if  as  U>  be  thoug^kt  eens%maUe\^  yourGo^eraasbeiit. 
You  will  see  b^w  1  repelled  the  €hargeB  which  had  been  bM^iffht 
against  me.  Yoo:  will  see.  io:  the  long  di^Uyed  Bm^meVy,  that  tb<e 
Goveroor  Geneva!:  kful  abandoned  one  ftf  hi^  Charg^es^a^d  in- 
deed his  own  censure  of  the  Kxport  Ware-house  Keeper  ixfcad^ 
it  too  absurd  to  be  defended.  You  will  see  with  what  bad  ^race 
he  acknowledges  that  I  had  acquitted  myseff  of  another  You 
will  see  with  what  decency  he  iinpute«  to  me  a  mi«auotation  of 
Mr.  Warnett's  Letter,  and  thatnothingcould  have  been  more  false 
than  such  an  itnputatron.  Yen  will  see  with  what  catition  he 
evades  all  observation^on-  the  onfy  remaining  charge,  as  if  fearful 
q€  bringing  the  shameful  behaviour  of  M^r.  Barnett  into  question. 
Does  enough  now^remaiti,  HonorabCe  Sirs,  to  justify  the  origtnaf 
denouncement  against  me?  Fa:lpabfe  as  IWr.  Bamett's  enmity 
towards  me  had  been  ;  stained  ai^  he  wa«  bythe  Board  of  Trade  s 
aeeusaition  ;  I  mii«it  stiW'  acknewledgethe  validity  of  falsehood  ra- 
its fullest  extent,  and  do  so,  by  prostrating  myself  at  hits  feet! 
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It  would  seem  that  nothing  could  satiate  the  Governor  Gene- 
ral, but  the  elevation  of  Mr.  Barnctt,  upon  the  ruins  of  my  cha- 
racter. I  affirm  Honorable  ISirs,  and  I  do  so,  I  believe  upon  certain 
information,  that  no  person  in  this  Service  had  ever  before  been 
driven  to  a  personal  Apology  to  his  fellow  Servant,  or  a  loss  of 
his  livelihood,  as  the  only  alternative.  Is  there  guilt  sufficient  in 
my  case,  Honorable  Sirs,  to  account  for  this  egregious  rigour, 
or  must  we  not  look  for  an  extrinsic  solution  1 

If  after  I  had  written  my  Letter  of  the  24th  of  August,  it  will 
clearly  appear,  that  there  was  nothing  left  which  could  give  any 
countenance  to  the  Governor  GeneraFs  original  Order,  the  con- 
clusi'^n  is  inevitable,  and  my  ruin  was  foredoomed. 

What  have  I  done  to  excuse  the  Governor  Generars  abuse  of 
me  ?  The  only  possible  remnant,  the  only  rag  of  an  accusation 
which  remains  is  that  of  my  having  told  the  man  who  had  wick- 
edly and  wilfully  endeavoured  to  make  me  appear  presumptuous 
and  assuming,  that  if  he  pleased  to  give  credence  to  false  reports, 
it  was  a  matter  of  indifference  to  me.  Is  this  enough  to  excuse 
the  cruelty  with  which  I  have  been  treated?  or  may  I  not  ask, 
Men  of  honor,  of  which  your  Honorable  Court  is  composed,  if 
you  w  ould  have  thought  I  had  done  wrong,  had  I  at  once  charged 
Mr  Barnett  with  a  falsehood,  and  insisted  upon  knowing  who  it 
was,  that  he  alleged  to  have  given  him  the  information,  which  at 
this  moment,  I  believe  in  my  conscience,  he  never  received  ?  I 
cannot  but  believe  so,  because,  he  has  had  every  inducement  which 
can  actuate  man  ;  his  own  moral  character  depends  upon  the  dis- 
closure of  his  author's  name,  and  he  yet  is  unable  to  bring  it  to 
light. 

This  case  Honorable  Sirs,  involves  the  character  and  the 
livelihood  of  one  of  your  servants,  and  it  will  therefore  be 
thought  of  importance  by  your  Honorable  Court.  I  feel  as- 
sured that  it  will  be  fully  investigated,  and  that  all  the  Do- 
cuments connected  with  it  will  be  patiently  perused.  It  is  not 
for  me  to  impute  motives  to  others.  In  your  Honorable 
Court  I  expect  a  fair  hearing  and  impartial  Justice.  I  know  I 
shall  be  judged  upon  the  Merits  and  that  it  will  not  be  said  that  I 
have  suffered  no  wrong  because  my  grievances  are  without  prece- 
dent and  almost  beyond  belief ;  because  they  are  not  to  be  ac- 
counted for  and  hardly  to  be  credited. 
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Aft  my  return  to  Europe  under  tuch  unexampled  circumstan^ 
eeft  became  a  matter  of  necessity « — As  I  had  been  wronsfully  ex« 
peiled  from  niv  Office  and  bad  no  chance  t»f  reparation  from  the 
wrong^doer^  i  feel  assured  that  your  Honorable  Court  will  order 
payment  of  my  Salary,  since  the  period  of  my  suspension,  and  also 
my  appointment  to  Office  upon  my  return  to  India.  This  will 
not  be  a  compensation  for  my  losses,  but  it  will  be  gratify ingf  to 
have  such  an  unequivocal  proof  from  your  Honorable  Court,  that 
I  did  not  deserve  the  severity  which  1  have  experienced.  You 
will  not  think  that  I  have  the  less  reason  to  complain,  because 
my  sufferings  are  without  precedent  or  parallel  in  the  annals  of 
Civil  Government  here  or  else- where,  because  they  cannot  be 
recited  in  the  language  of  Submission ;  and  I  am  sure  it  will  be 
rememberedf  that  the  sentiments  which  I  now  express,  follow 
from,  and  could  not  have  led  to,  the  treatment  that  I  have  suffered^ 


Copies  of  all  the  Dotuments  connected  with 

my  case  have  been  furnished  to  me,  and  I  shall  be  prepared  to  lay 
them  before  your  Honorable  Court. 

I  have  the  honor  to  be^ 

Honourable  Sirsi 

Your  most  faithful  and  devoted  humble  Servaoti 

FRANCIS  MACNAGHTEN, 

_  . 

Civil  Servantt  Bengal  EitoAblittHemt, 
C<ikuttat  November,  1824. 


